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For ease of use, in addition to the continuous pagination, this volume also
contains. between square brackets at the beginning of each statement, a reference
to the pagination of the comected verbatim records.

En vue de faciliter I'utilisation de 'ouvrage, ke présent volume comporte, outre
une pagination continue, l'indication, entre crochets, au début de chaque exposé, de
la pagination des procés-verbaux corrigés.

Note by the Registry: The corrected verbatim records are available on the Tribunal’s website
at www.itlos.org.

Note du Greffe : Les procés-verbaux corrigés sont disponibles sur le site Internet du Tribunal :
www.tidm.org.



MINUTES — PROCES-VERBAL 597

Minutes of the Public Sittings
held from 14 to 16 Scptember 2010 and on 1 February 2011

Procés-verbal des audiences publiques
tenues du 14 au 16 septembre 2010 et le 1°* février 2011






MINUTES — PROCES-VERBAL

[4 September 2010, pm

PUBLIC SITTING HELD ON 14 SEPTEMBFR 2010, 3.00 P.M.
Seabed Disputes Chamber

Present: Presidemt TREVES; Judges MAROTTA RANGEL, NELSON, WOLFRUM,
YANAIL, KATEKA, HOFFMANN, GAQ, BOUGUFRTAIA, GOLITSYN:
Registrar GAUTIER.

List of delegations:
International Seabed Aurhoriny

H.E. Mr Nii Odunton. Secrevary General
Mr Michacl W. Lodge, Legel Counsel
Dr. Kening Zhang, Senior Legal Officer
Ms Gwena&lle Le Gurun, Legal Officer

{rermony

Dr Susanne Wasum-Ruiner, Legal Adviser, Dircctor-General for Legal Affairs, Federal
Foreign Office

Dr. Ingo Winkelmann, Head of Division, Federal Foreign Office

Mr Martin [utz, Deputy Head of Division, Federal Ministry of Economics and Technology
Ms Ellen Maug, Deputy Head of Division. Federal Ministry of Justice

Ms Chia Lehnardt, Fxpent Assistant, Federal Ministry of FEconomics and Technology

Mr Dan Tidten, Expert Assistant, Federal Foreign Ollice

Netherlands

Dr Liesbeth Lijnzaad, Legal Adviscr of the Ministry of Fareign Affairs
Prof r René Lefeber, Legal Counsel, Ministry of Foreign Affairs
Mrs Winifred Bradbelt, Legal Counsel, Ministry of Transport and Water Management

Argernting

Ambassador Susana Ruiz Cerutti, [.egal Adviser. Argentine Minisiry of Foreign Affairs
Imternational Trade and Warship

Minister Manuel Angel Femandez Salorio, Consul General of the Argentine Republic in
Hamburg

Dr. Frida Armas Pfirter. Member of the 1.egal and Technical Commission of the Intemnational
Seabed Authority as delegate

Chile

Minister Counsellor Roberta Plava, Consul General of Chile in Hamburg
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Fyi

H.F. Mt Pie Bosco Tikoisuva. High Cornmissioner of Fii to the United Kingdom of Great
Rritain and Nonhem lreland

Mexico

Ambassador Jocl Hermandez G., Legal Adviser of the Ministry of Forcign Alfaira

Nawrn

Mr Peter Jacob, First Scoretary, Nauru High Commission in Suva (I'iji)
Mr Robert Haydon, Advisor

United Kingdom of Greai Brituin and Northern Ireland

Sir Michael Wood KCMG, member ol the English Bar and member of the Intemational Law
Commission
Mr Eran Sthoeger, New York University School of Law

Russia

Mr Vasiliy Tiwshkin, Deputy Director of the Legal Nepariment, Ministry of Foreign Alfairs
Mr Andrey Tadorov, Attach of (he Legal Depariment, Ministry of Foreign AfFairy

UNESCOTOC

Mr Ehrlich Desa, Deputy Executive Secretary of UNESCOMOC, Head of Budget and
Finance of UNESCOSI0OC s Capacity Development Section

Mr Nicolas Guerrero Peniche, Consultant for Legal Affairs Office ol the Executive Secretary
of UNESCOT0C

fLUCN

Mr Donald K. Anton, Barrister and Solicitor of the Supreme Count of Victoria, the Supreme
Court of New South Wales, and the High Court of Australia; Member of the Bar of the State
of Missoun, the Statc of Idaho, and the Supreme Court of Lhe Linited States, and Senior
Lecturer in International Law at the Australian National University College of Law, Counsel
Mr Robert A. Makgill, Bamister and Solicitor of the High Court of New Zealand, Counsel
Ms Cymic R. Payne, Member of the Bar of the Siate of California, the Cornmonwealth of
Massachusetts, and the Supreme Court of the United Suates. Counsel
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14 seprembre 2010, aprés-mich

AUDIENCE PUBLIQUE TENUE LE 14 SEPTEMBRE 2010, 15 HEURES
Chambre poor Je réglement des différends relatifs aux fonds marins

Présenrs : M, TREVES, Président; MM. MAROTTA RANGEL. NELSON, WOLFRUM,
YaNal, KATEKA, HOFFMANN, GAO, BOUGUETAIA, GOLITSYN, juges;
M. GAUTIER, Greflicr.

Liste des délégations :
Autorité Internaifonale des Jords marins

S. E. M. Nii Odunton, Sccrétaire géndral
M. Michacl W. Ladge, Conseiller juridique
M. Kening Zhang, juriste (hors classe)
Mme Giwenaille Le Gurun, juristc

République fédérale d Allemagne

Mme Susanne Wasum-Rainer, Conscillére juridique, Direelrice générale des affaires
juridiques au Ministére fédéral des allaires éranpéres

M. Ingo Winkelmann, Chef de division au Ministére fédéral des affaires dtrangéres

M. Mantin Lutz, Directeur adjoint, Ministére fédéral de |"économic &1 d¢ In tevhnologie
Mme Ellen Maue, Directrice adjointe, Ministére fédéral de Ja justice

Mmie Chia Lehnardt, experte assistante au Ministére fédéral de I'économie et de la
technelogie

M. Dan Tidten, expert assistanl au Ministére fédéral des affaires étrangétes

Peyy-Bay

Mme Liesbeth Lijnzaad, Conseillére juridique au Ministére des affaires étrangéres
M. René Lefeber, jurisie au Ministére des aflaires étrangéres
Mmc Winifred Bradbelt, juriste au Ministére des mansports et de la gestion des eaux

Argentine

Mre Susana Ruiz Cerulli, Ambassadeur, Conscillére juridique au Minisiére des affaires
&rangéres, du commerce iiernational et du culie

M. Manuel Ange] Femandez Salorio, Consul général de la République argentine i Hambourg
Mme Frida Armas Pliner, membre de la Commission juridique ¢t technique de 1 Aulonté
imemationale des fonkls marins, en qualité de détégude

Chifi

M. Jorge O'Ryan, Ambassadeur du Chili en Allemagne
M. Roberto Plaza, Ministre conseitler, Consul général du Chili & Hambourg



602

MINUTES — PROCES-VERBAL

RESPONSABILITES ET OBLIGATIONS DL:S ETATS
[ANS [.FE CADRE D'ACTIVITES MENEES DANS LA ZONE

Fidyi

8. E. M. Pia Bosco Tikeisuva, Haut-Commissaire des Fidji auprés du Rovaume-Uni de
Grande-Bretapne et d'Irlande du Nord

Mexigue

M. Jocl Hemandez §.. Ambassadeur, Conseiller juridique au Minisicre des afFaires
dlrangéres

MNuarru

M. Peter Jacob. Premicr Scorétaire, Haul-Commissariat de INvauru 8 Suva (Fidji)
M. Robert Heydon, Consciller

Royaume-Uini de Grande Bretagne et d'Trlande du Nord

Sir Michael Wood, K .C M.G., membre du barrcau d*Angleterre =t membre de la Commissiom
du droit intemnational
M. Eran Sthocyer. faculté de droit de |a New York University

Fddération de Russie

M. Vasiliy Titushkin, Directeur adjoint du département juridique du Minisiére des alfaires
fwangéres
M. Andrey Todorov, Attaché au département juridique du Ministére des affaires Strangéres

COlde 'UNESCO

M. Fhelich Desa, Secrétaire exécuif adjoint de la Commission occanuyraphique
intergouvernementale de I'UNESCQ et Chef de la Section du développement des capacités
M Nicolas Guerrero Peniche, consultant au Burcau des aflaires juridiques du Scerétaire
exéeutif de 1a COI

UICN

M. Donald K. Anton, avocat 4 la Cour supréme de Victoria, 3 1a Cour supréme de la
Nouvelle-Galles du Sud, ¢ auprés de la Haute Cowr 4’ Australic ; membre du barreau de
I'Ftat du Missoun, de I'Etat de I'ldaho, et avocat auprés de la Cour supréme des Etats-Unis
J' Amérique : maitre de conférences en droit international 4 la Faculi¢ de droit de I'Université
nationale australienne

M, Robert A. Mukgill, avocat aupris de 1a Haute Cour de Nouvelle-Zélamde

Mme Cymie R, Payne, membre du barreau de ['Etat de 1a Californie, de I'l: du
Massachusens, ¢t avocale auprés de la Cour suprémc des Frats-Unis ' Amérique
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Openiog of the Oral Procecdings
[ITLOSPV.2010°1/Rev.2, K, p. 1-4: F, p. | 3|

Le Greffier:
Le & mai 2010, Ic Conseil de I'Autonité internationale des fonds marins a adopué la décision
porant la cote ISBASG'C/13 par laquelle il ¢ décidé de demander un avis consultatif 4 la
Chambre du Tribunal pout le réglement des différends relatifs aux fonds marina. Le texte de
ladite décision a été transmis par une lenre du Secréuaire pénéral de I'Autorité inermationale
des fonds marins, dutée du 1] mai 2010, qui a ¢ regue au GrelTe sous |2 forme d'un courmer
¢lectronique le 14 mai 2010, L'original de la letwre a ét¢ regu au Giretle le 17 mai 2010,

la demande d'avis consullatif a2 ¢é soumise sur la base de Tlanicle 191 de la
Convention des Nations Unies sur [e droit de la mer et de l'anicle 131 du Réglement du
Tribunal

{Continued in English) The casc has been entered in the list of cascs as Case No. 17
and named Respomsibilities and Obligaitons of Stares sporsoring persans and eniities with
respect fo activities in the Area (Request for Advisory Opinion submiited o the Seabed
Disputes Chamber).

Mr President.

The President.
I declare open ihe hearing in Case No, 17 pursuant to article 133, paragraph 4, of the Rules
of the Tribunal,

At the very beginning of this silting | wish to highlight that the case in which we are
hearing oral statements today and over the next two days is & double premiére in the histery
of the International Tribunal for the Law of the Sea and the Scabed Disputes Chamber. It is
the first time that the Chamber is seized with a case ard the first ime et all that a request o
render an advisory opinien has been brought o the Tribunal

It is with regret that [ have o say that on this special occasion one of the Members of
the Chamber, Judge Chandrasckhara Rao, is prevented by illness from sitting on the bench
during the hearing,

I now call on the Registrar 1o read vul, from the decision of the Council of the
International Seabed Authority, the questions on which the Chamber is asked 1o render on
advisory opinion.

Mr Registrar.

The Registrar:
The questions read as follows:

1. What are the legal responsibilities and obligations of States Parties to the
Convenlion wilh respect o the sponsorship of' setivities in the Ares in
secordance with the Convention, in particular Part X1 and the 1994
Agrecment relaling (o the implementation of Part X1 of the Uniled Nations
Converition on the Law of the Sea of 10 December 19827
What is the extent of hability of a State Party (or any failure to comply with
the provisions of the Convention, in particular Parf X1, and the 1994
Agreement, by an entity whom it has sponsorcd under Anicle 153,
paragraph 2(b), of the Convention?
3. What arc the necessary and appropriale measures thar 3 sponsoring State
musi take in order to fulfil its responsibidiey under the Convention, in
panicular Article 139 and Annex [, and the 1994 Agreement?

K
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RESPONSTIMLITIES AND QBLIGATIONS OF STATES WITH RESPECT TO ACTIVITIES IN THE ARFA

Mr President,

The President:

By an Order dated 18 May 2010, the President of the Seabed Disputes Chamber decided that
the International Seabed Authority and the organizations invited as intergovernmental
organizations to participate as observers in the Assembly of the Authority we considered
likely to be able 10 furnish information on ihe questions submitted to the Scabed Disputes
Chamber for an advisory opinion.

By e same Order, States Partics to the Convention. the Inlemational Scabed
Authonty and the intergovernmental organizations referred to above were invited to present
writien sialcments on the questions submitted (o the Chamber for an advizory opinion, and
9 August 010 was fixed as the time-limit within which written statements might be
presented.

By the same Order, the President of the Scabed Disputes Chamber also decided that
oral procecdings should be held and fixed 14 September 2010 - that means loday — as the
date for the opening of the hearing at which oral stalements may be submitted to the Chamber
by the Siates Partics to the Convention, the International Scabed Authority and the
intergovemmental organizalions referred to above.

After receipt of a request for an extension, by an Order dated 28 July 2010, the time-
limit for the presentation of written stalements was extended to 19 August 2010,

Pursuant to article 131 of the Rules of the Tribunal, by a letter dated 30 July 2010, the
[nternational Scabed Authority communicated to the Chamber a Dossier of documents likely
to throw light upon the questions submined to the Chamber. The Dossicr wak placed on the
website of the Tribunal.

Writien statements were filed, in the order of receipt, by the following:
Inleroceanmelal Joint Organization; the United Kingdom of Grest Bntain and Northem
Ireland; Naury; the Republic of Korea; Romania; the Netherlands; the Russiun Federation;
Mexico: the International Union for the Conservation of Nature; Germany: China: Australia;
Chile; the Philippines; and the Intemational Scabed Authority, Aficr the expiry of the fitne-
limit, a further statemem was filed by the United National Tnvironment Programme. In
accordance with anticle 134 of the Rules of the Tribunal, the statements were placed on the
websiic of the Tribunal.

In addition, the Registry received a joint statement of Stichting Greenpeace Council
{Greenpeace Intemational) and the Worldwide Fund for Nature. In light of article 133 of the
Rules of the Tribunal, the statement was not included in the case file. It was nonctheless
placed on the websile of the Tribunal,

As indicated, the Seabed Disputes Chamber of the Tribunal is meeting today 1o hear
oral staternents regarding the Request for an advisory opinion. In this regard, the Chamber
has been informed that representatives of the following States and organizations wish to take
the floor during the current vral procecdings: the International Scabed Authorily, Germany,
the Netherlands; Argentina: Chile; Fiji; Mexico: Nauru; the Uniled Kingdom; the Russian
Federation; the Intergovernmental Oceanographic Commission of the United Nations
Educational, Scientific and Cultural Organization; and the International Union for the
Conservation of Mature.

In preperation of the hearing, the Chamber yesterday listed four points which it would
like the Intemational Seabed Authority to address pursuant to articie 76 of the Rules of the
Tribunal. This list of points has been communicated to all delegations.
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1 would alse like to mention that the Chamber may sec & need to address questions (o
delegations. Such questions would be sent by the Chamber to delegations indicating to them a
time-limit for the receipt of a written response.

The specitic amangements for Lhe hearing have been made known by the Regisiry to
the participating delegations. The schedule of the henring has also been made public by a
press releasc This aflernoon the Chamber will hear the International Seabed Authority. The
otber delegations that [ have just mentioned will speak tomorrow and on Thursday.

I now give the floor 1o the represemative of the International Seabed Authonity.

Your Excellency, Mr (Odunton. you have the foor.
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Statements of the Imternational Seabed Anthority

STATEMENT OF MR ODUNTON
INIERNA L ONAL SEABED AUTHORITY
[ITLOS/PY 2010/1Rev.2, E, p. 4-5|

Mr Odunton.

Mr President, Mcmbers of the Scabed Dispuies Chamber, it is my greal honour  appear
before you today on behalf of the Internationa] Seabed Authority in my capacity as Seerctary-
General of the Authority. This is an historic occagion, since it is the first time that the
Chamber has been called wpon to excrcisc its important advisory jurisdiction under the
Convention. [ would like to recall that almost sixteen veers ago, on 14 November 1994, when
the Convention entered into foroe alter the deposit of the sixticth ratification, nobody could
predict how well the three bodies to be established under the Convention would discharge
their respective mandates. To our great satislaction, the three bodies which were subsequently
established, namely the International Tribunal for the Law of the Sea, the Commission on the
Limits of the Continental Shelf and the International Seabed Authority, have all been
functioning effectively and cMicicntly.

Mr President, in the ease of the Authority. | am perticularly pleased to see that in the
past {wo years small island devcloping States such as Nauru and Tonga have agreed 1o
sponsor entities regisicred in their countries 1o apply 1o the Authority for approval of plans of
work for exploration in the reserved areas. [n spite of the current defermral of consideration of
their applications, this symbolizes anather step towards the realization of the noble idea of
“the common heritage of mankind.™

The proposal by the Government of Nauru to seck an advisory opinion on the
responsibilities and liabilitics of a sponsoring State and the decision of the Council 1o make a
request to the Chamber for such an opinion demonstrate the sincerity of States Partics to the
Convention in participating in the activities in the Area and the good faith in fulfilling their
treaty obligations. Furthermore, the prompt action of the Chamber to deal with the Request in
sccordance with article 191 of the Convention and {articte] 131 of the Rules of the Tribunal
demonstrates that the scabed disputes settlement mechanism ag set oul by the framers of the
Convention is now fully functional.

Mr President, 10 give an advisory opinion on matters of concem 1o an important organ
of the Authority is one of the most important functions given to the Chamber under Part X1 of
the Conyention. The Chamber has a high responsibility to cnsure that the provisions of
Part X1 of the Convention and the 1994 Apreement arc implemented properly and the regime
for decp scabed mining as a whole is properly interpreicd and applied. You bave all my
confidence that the advisory opinion to be rendered by the Chamber on the questions raised
by the Council of the Autherity will be of far-reaching significance in guiding States Parties
1o the Convention in the proper interpretation end application of the relevant provisions of
Pari X of the Convention and the 1994 Agreement,

Mr President, with your permission, [ would now like ta give the floor to the Legal
Counsel, Mr Michael Lodge. to make an oral stalement te the Chamber on behalf of te
Authority on the present Case No. 17 on responsibilitics and obligations of States sponsoring
persons and cniities with respect to activilies in the Arca. Mr Lodge’s statement will be
followed by supplementary stalemenis by Mr Kening 7Zhang and Ms Gwenatlle Le Gurun,
members of the delegation of the Authority, who will make additional comments on specific
aspects of the issues involved.

! thank you.
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The President:
Thank you very much, Mr Odunton.
1 understand that Mr Lodge is now geing (o take the Moor.
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STATEMENT OF MR LODGE
INTERNATIONAL SEABED AUTHORITY
[ITLOSPY.2010/1/Rev.2, E. p. 6-19]

Mr Louige.

Mr President, Members of the Scabed Iisputes Chamber, [ have the honour to appear before
you today on behalf of the Intemational Seabed Authority. It is a panticular hunour for me to
appear on this occasion as it is the [irst ever occasion on which the Chamber has been called
upon lo exercise ils jurisdiction to cntertain a request for an advisary opinion pursuant o
aritcle 191 of the United Netions Convention on the Law of the Sea.

The responsibility of rendering an advisory opinion under Article 191 s one of the
most imporlant functions given w the Chamber under Part XI of the Convention. The
Chamber has a responsibility o ensure thal the provisions of Part XI of the Convention and
the 1994 Agrcement are implemented property and that the regime for deep scabed mining as
2 wholc is properly interpreted and applied. The puidance provided by the Chumber with
respect Lo the proper interpretation and application of the relevant provisions of Part XI and
the 1994 Agreement will inevitably be accorded Ihe grestest measure of respect by States
Parties to the Convention.

The importance of these proceedings for the work of the Authority is amply
demonstrated by the fact that writlen statements on the issues involved have been submined
by 12 members of the Auvihorily and three intergovernmental organizations which are
observers 1o the Authority: the intcroccanmetal Joint Organization (which is also a
contractor with the Authority); the Intemational Unjon for Conservalion of Nature and
Matural Resources (IUCN); and the United Nations Environment Programme. No doubt these
written statements will be of great mssistance 1o the Chamber in its deliberztions.

Mr President, the duty of all those participaling in Lhese proceedings is to assist the
Chamber in its task. This is especially so in the case of the Authority and its Sccretarial
Whilst it is only cight that Statcs Parties should express their individual positions vn the
interpretation of the relevant provisions of the Convention amd the Agreement, the task of the
Sccretariat is primarily 10 assist the Chamber, as well &y States Parties, by making sure that
all relevant information is placed before the Chamber to cnable il to come (o a properly
infonmed conclusion. It is in this spirit that the Secretariatl has provided an extensive Dossier,
pursuant to anicle 131 of the Rules of the Tnbunal, which contains the relevant rules,
regulations and procedurcs of the Authority as well gs other documents, decisions and
material likely to throw light upon the three legal questions on which the advisory opinion is
requested. The Dossier is supplemented by a written staiement on behalf of the Autherity, in
which we sought to provide the Chamber with necessary background infarmation relaring 10
the Request itself, as well as information on the regulatory repime govemning activities of
prospecting, exploration and exploitation in the Arca.

My remarks today on hehalf of the Secretariat will be organired ns lollows. I shall
begin wilh some words about the factual background 1o the Reguest for an advisory opinion.
Next [ shall address questions of jurisdiction and admissibility, followed by comments on the
pplicable law. 1 shall then consider the questions put 1o the Chamber. In doing so. I shall
aftempd also to respond 1o the list of questions formulated by the Chamber, which 1
understand has already been circulated, I shal) not repeat all that is said in the Authority’s
wTitlen statement.

Mr President, | wish to begin by describing briefly something of the background 10
the Council requesting the Chamber to give an advisory opinion. This background may be
uscful in order to provide a factual nexus, as well as to shed light on the acmal questians
before the Chamber, although it is imponam also to emphasize that the Chamber is not

12
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required 10 make findings of fact or to cxpress a legal opinion on any aspect of the
application by Naurz (}cean Resources Incorporated that is presently pending before the
Legal and Technical Commission of ihe Authority.

The factual background is set out 1n detail in Chapter 1 of the Authority’s written
statement. It is sufficiont to summarise it here as follows,

On 31 March 2008, two companics, Nauru Ocean Resources [ncorporated, sponsored
by Naunu, and Tonga Offshore Mining Liud., sponsorcd by Tonga formally notified the
Secrerarv-Gieneral of their intention to submit applications for approval of plans of werk for
exploration. According to the notification, Nauru Qcean Resources Incorporated, which |
shall refer to as NORI, is a company which was incorporated in Nauru on 6 March 2008 and
15 also a subsidiary of another company by the name of Nautitus Minerals Incorporated.

Both these applications were for plans of work in the sy-called “reserved areas™. This
is a term which is not defined in the Convention ot the Agreement. but which lies at the heart
of the “parallel system™ for acoess o the mineral resources of the Area. [he system is
described in detail in Chapter 4 of the Authority's written statement at paragraphs 4.3 to 4.4,
The applications by NORI and Tonga Offshore Mining Lid. were in fact the first applications
te have been made for plans of work in the reserved arcas since the Convention entered into
force in 1994.As such, they were subject to a special procedure set out in the Authority’s
Regulations and described in paragraph 1.5 of the Authority’s written statement.

Under the Convention, reserved arcas that are contributed by contraciors with the
Authority are to be reserved for usc by the Enterprise, or, if the Enterprise indicates that it
docs not wish 1o submit & plan of work for such arca, for devcloping States or an entity
spansored by a developing State. It is important 10 appreviale that the implementation of the
relevant provisions of Annex (11 of the Convention has been substantially affected as a result
of the 1994 Apreement and also, ai a procedurat level, by the Regulations on Prospecting and
Exploration for Polymetallic Nodules in the Area adopied by the Authority The combined
clect of these various provisions is described in paragraph 4.16 of the Authority’s written
slalement.

The Enterprise, through its Interim Director-General, formally dectared that it did not
intend 10 carry out activities in the areas in question: the two applications were formally
submitied through the Sceretarial on 10 April 2008. As noted in the written statement,
NORI's application covers a wtal surface arca of 74,830 square kilometres in the Clarion-
Clipperton Zone of the Pacific Ocean. (Side yhowan). The arca lics within the reserved areas
and is divided into four regions, 1A, 1B, 1C and 1D, covening ereas of the scabed from within
reserved blocks 13, 15, 22 and 25. The chart that has been produced is intended 10 help put
this into context for the Members of the Chamber by showing the geographical location of
the areas under application, highlighted in yellow and red.

What then happened to the two applications is described in Chapler | of the
Authority's writien staicment In accordance with the procedures set oul in the Regulations,
they were considered by the Legal and Technical Commission in May 2008. As pravided for
in the Regulaiions, the delibevations of the LTC ook place in closed sexsion under comditions
of confidentiality. Although the LTC considered the applications over fowr days. it reported
that it had not reached a consensus with respect 10 a recommendation to the Council and
thercforc decided to continuc its consideration of the applications at the next possible
opportunity, which, in the nommal course of cvents, would be the next regular seasion of the
Authonity in 2009,

Mr President, at this point it may be worth noting thai, although in its paper to the
Council at the sixteenth session in 2010, Nauru referred to difTerences of opinion amongst
some members of the LTC, it now accepts that ihere were no such differences. This matter is
also referred to at paragraph 1.8 of the Autharity’s written staicment, which cites a statement

11
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made to the Council on this particular issue by the Chairman of the ETC. As noted above, the
deliberatinons of the LTC with regard 1o applications for plans of work ke place in closed
sessions, in conditions of strict confidentiality. According to the practice of the Amherity, the
only official reports of such deliberations arc contained in formal reports of the chaimnan of
the L.TC to the Coungil. or in formal recommendations to the Courcil on particular issues. [
hope this clarifies this particular matter to the Chamber,

What then happened was that on 5 May 2009, in advance of the fifteemth session of
the Authonity, Mr Hevdon, B director of both Tonga Offshore Mining and NORI, wrote w the
Secrewariat requesting postponement of the applications, given that they were the fint by a
commercial entity for exploration rights in a reserved area, as well as what was described as
the uncertainty swrrounding sponsoring State responsibility and lisbility. The letter also
referred to the difficulty of raising capital duc to the global financisl crisis and the fall in
nicke] price and the closure of many nickel mincs. As aresull, the LTC posiponed ils
consideration of the two applications “until further potice™ The present siatus of the
applications, therefore, is that they remain pending further comsideration by the LTC.
However, during the discussionx in relation 1o the request for an advisory opinion at the
sixteenth session Nauru indicated that it would be requesting the Secrelary-General to
reinstate the applications on the agenda for 2011.

On 5 May 2010, Naurv submitied its proposal that the Council seck an advisory
opinion on certain maners regurding sponsoring State responsibility and liability. This
proposal was isseed as document [SBA/16/C/6. The proposal was added 1o the provisional
agenda of the Council as item 7 and was discussed at the 155", 160" and 161™ mestings of
the Council. Thiny-two delepations. including members of the Council and observers Lo the
Council. ook the floor 1o expreas their views on the issues. Formal wrilten statements were
madc by Nauru on 3 May 2010 and by Fiji on 3 and § May 2010, and these stalements arc
included in the Dussier submitted by the Seerctariat. A summary record of the discussions in
the Council has also been compiled by the Secretariat and is included in the Dossier,

As noted in the Dossicr and in the various wrinen statements, the eventual decision of
the Council was not to adopt the proposal as formulated by Nauru, in which the questions
were quitc complex, lengthy amd specific, bw insicad to follow the wishes of many
participants in the debate and to ask for an opinion on three abstract bui concise questions.
The Council decision requesting the Chamber to give an advisory opinion was then adupted
without a vote on 6 May 2010,

Mr President, that brings me on to the topic of jurisdiction and admissibility. On these
particular aspects [ wish 10 add only one shon point to the comments made in Chaprer If of
the Authority’s writlen statemcent; that is to sgree with those who have contended that il is
right thal, whenever the Chamber receives a request for an edvisory opinion, it should
congider both whether it has jurisdiction. and  assuming that it does — whether there ewst
any reasons that reguire it o decline to respond to the questions put to it by the Council.
Allhough many, including the Awthority, have pointed out the differcnces in wording
between article 191 of the Convention and Article 6 of the Statule of the Intermutional Court
of Justice, 1 share the view expressed by other delegations that it is not necessary, for present
purposes, for the Chamher to reach any firm conclusions as to the implications of that
difference in language.

As Far as the general analysis of the issues of jurisdiction and admissibility is
concemed, 1 would simply refer the Chamber to the brief analysis at Chapter II of the
Authority's written statement amd to the more cxhaustive analyses of the relevant legal
provisions contained in the written statemnents submitted by Australia, Mexico and the United
Kingdom.
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Mr President, the next question that would be considered by the Chamber is that of
the applicable law. In general tenms. the law to be applied by the Chamber is set out in
Annex VI, anicle 38 of the Convention (the Stature of the Teibunal) and article 293 of the
Convention. My colleague will deal with this issue in more detsil in due course.

1 wish 1o make only ane general point at this stage and that is ta remind the Chamber
that the regime for the Arca is a conventional regime, the basis for which is found in Part XI
and Anncx 111 of the Convention and in the 1994 Agreement. Anncx TV of the Convention,
{which contains the Statute of the Enterpmise) and Resolutions I and II appended to the Final
Act of the Third Conference. are also relevant in some respects, as are some other provisions
of the Comvention which deal with the protection and preservation of the marinc
environment. A particular point that must nol be overlooked 15 that, in accordance with
Article 2 of the 1994 Agreement. the provisivns of the 1994 Agreement and Part X1 of the
Convention “shalt be interpreted as a single instrument™ in the event of any inconsistency
between the 1994 Agreement and Part X[ of the Convention, the provisions of the 1994
Agreement shall prevail. The general principles set out in the Convention and the 1594
Agreemenmt arc given practical effect through the rules, regulations and procedures established
by the relevant organs of the Autherity pursuant to the specific powers und functions set out
in the Convention and the 1994 Agreement. For present purposcs the most important of these
are the Repulations on Prospecting and Lxploration for Polymetallic Nodules in the Arca
adopted by the Assembly in 2000.

Mr President, { now tum to the questions put by the Council o the Chamber. [t is not
my intention to address each of the three questions in detail. The Chamber has the benefit of
copious arguments from Stawcs Partics in the form of both writlen and oral statements, and it
would ot be appropriate for the Secretariat to express a view with respect 1o the positions
expressed by member States. 1 propose therefore 10 make only three general points with
respect to the scope of the issues before the Chamber and then to spend some time to
claborate 1o the Chamber how the provisions of the Convention and the Agreement relating to
State sponsorship and control by the Authonity over metivities in the Arca huve been
implemented in practice. My colleague will then make some additional comments with
specific relevance 1o question number 3.

The first general point [ wish to make is 0 emphasizc that the Council has clearly
framed the three questions in an ahstract manner, without reference to any particular situation
or application for plan of work. This was a deliberate and conscious choice, as is apparent
from the summary records of the mectings of the Council contained in the Dossier prepared
by the Sccrelanal, The abstract formulation of the three questions inevitably affects the
degree of dewail which the Chamber can provide in response ta the questions.

Second, and flowing from the first point, Ihe questions hove been framed in a very
careful manner to focus on the obligations of the sponsoring Statcs, rather than on the
obligations of all States Parties 1o the Convention in gencral. Funhermore, the language of
the questions is carefully directed towards the proper interpretation of the relevant provisions
of the Convention and 1he Agreement. As | noted cardier, Lhe regime for deep scabed mining
is a Convention regime and the answer to questions relating to the obligations of sponsoring
Statcs must, first and foremost. lic within Lthe provisions of the Convention itself (including
the rules, regulalions and procedures of Lhe Authority). The obligations for Staics Parties
which are sponsoting States arisc becausc they arc States Parties to the Convention. As we
said in the Authority's written statement, “It would appear that the overriding intent of the
Convention and the 1994 Agrcement, and the Repulations, is that the purpose of Stale
spansorship is 10 ensure that a State Party tkes responsibility in accordance with Anicle 139,
Article 153. paragraph 4, and Annex Ill. Article 4, paragraph 4, of the Convention.” This
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suggesls that the answer 10 the questions before the Chamber, in particular Question 1, lies
primarily in an interprelation of these provisions of the Convention.

The third general point [ wish w make is to submit thet there is nothing in Part X1 or
clsewhere in the Convention, or in the 1994 Agreement, 1o suggest thatl the obligations of
sponsonng Siates vary in any way depending on their level of development. In several places
Part XI docs provide for special consideration (o be given to the interests of devcloping
States, but Bs others, including Australia, Germany and the Russian Federation, the United
Kingdom and the IUCN have pointed out in their written statements, in cvery casie where this
otcurs it is qualified by the words as “specifically provided for in this Part” (that is, of course
Pan X[). Examples where this oceurs may be found in article 140, paragraph 1. article 148
and article 152, paragraph 2. Whilst there is real substance in the special considerations to be
accorded L dereloping States under Lhese provisions, such as for example the right Lo apply
for “reserved areas™, nowlere is there any suggestion that the other provisions of Part X,
such as those relating to the protection of the marine environment, should he applied with any
less rigour depending on the state of development of the Statc concerned.

Having made thesc general points, it may be useful if I briefly outline for the benetit
of the Chamber the current status of activities in the Area and Lhen take some time to explain
lo the Chamber the way in which the critcrin and procedurcs for State sponsorship are
elaborated in the rules, regulations and procedures of the Authority, as reguired by Annex [I1,
Article 4. A description of the overall regulatory repime governing activilies in the Arca is set
out in some deiail in Chapier TV of the Authority’s written statement and | ceruainly do not
intend o repeat that here.

‘There arc currently eight contractors with the Authority. Thesc are:

(a)  Yuzhmorgeologiya, which is a State enterprisc sponsored by the Russian Federation;

(b)  Inleroceanmctal Joint Organization (IOM). an international consortium composed of
arx sponsored hy Bulgaria, Cuba. Slovekia, Czech Repoblic, Poland and the Russian
Federation;

{c)  The Government of the Republic of Korea, sponsored by the Republic of Korea;

(d)  China (cean Mincral Resources Rescarch and Development Association, sponsored
by China;

(¢}  Deep Ocean Resources Development Company, spansored by Japan;

(N IFREMER, sponsored by France;

(g)  The Govemmenl of India, sponsored by India,

(hy  The Federal Instiwie or Geosciences and Naturel Resources of Germany, sponsored
by (ermany.

All coniracts issued 1o datc cover the exploraiion phase only. The contracts were
entered into between 2001 and 2002 and, in accordance with the Regulations, each has a
duration of 15 years. The obligations incumbent upon contractors arc described in detail in
the Authority’s writien statement. Te dale, the Authority has ot issued any plan of work for
exploitation of deep scabed mincrals; nor has any application been made for such a plan of
work.

As far as sponsership requirernents are concemed, the relevant provisions are found in
the Regulations, in particular Regulation 11, which contains the following specific
provisions. | would ask permission (o read these out in full.

(a) Eacli application by a State enterprise or onc of the entities referred w n

regulation %b) - which is a cross-reference 10 Anticle 153(2) of the Convention -
shall be sccompanied by a certificate of sponsorship issucd by the Suate of which
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it is a national or by which or by whose nationals it is efMectively controlled. If
the applicant has morc than one nationality, as in the case of a paninership or
consertium of entitics from more than onc State, cach State invalved shall wsue
a certificate of sponsarship.

{b) Where the applicant has the natronality of one State but is effectively
controlied by another State or its nationals, each State involved shall issue a
certificate of sponsor.

{c} LCach certificate of spongorship shall comain, mter alra, a declaration that
the sponsoring State assumes responsibility in sccordance with Anicles 139,
Article 153, paragraph 4, and Amney 1, Anicle 4. paragraph 4, of the
Convention.

The Regulations do not provide for sny panicular format for the cenificate of
sponsorship, nor do they require that any sponsorship agreement or details of any legal or
financial arrangements in existence between the sponsaring State and the applicant emity be
disclosed o the Authority. None of the current contraetors of sponsoring States have in fact
provided copies of such agreements.

The situstion is further complicated, however, by the fact that, with the ¢xception of
the Gierman contractor, all of the current contractors had previously been registerad pioncer
investors under Resolution 11 of UNCLOS III. The 1994 Agreement containg special
provisions relating to pionect investors under which they were deemed to have satisficd the
requirements of the Convention and the Agresment relating (o the issue of plans of work for
exploration provided they made a request within 36 months of the entry inte force of the
Convention. As such, the sponsoring States of these contractors were nol required to submit
new declarations of sponsorship, but instcad were able 1o rely on the original sponsorship
declargtions that had been submiinted o the Preparatory Commission in suppen of the
applications for registration as pioneer investors. In the case of the German contractor, which
was also subject to special ireatment as a prospeetive investor under the terms of the 1994
Agreement, a certificate of sponsorship was submitied in the form of an undenaling signed
by the relevant ministry having effective control and supervision of the contractor entity. The
applications by the Nauruan and Tongan cmiities will thus be the first fresh applications to
have been made completely in sccordance with the 2000 Regulations and that are not subject
o some son of special procedure under the 1994 Agreement.

Regulation 11, paragraph 3{f), makes specilic reference to the requirement in the
certificate of sponsorship of a declaration that the sponsoring State assumes responsibility in
sccordanice with articles 139, article 153, and anicle 4, paragraph 4, of Annex II1 of the
Convention This suggests perhaps thal the form of the certificate is less important than the
content of the dunies and responsibilities atribulable o the act of sponsorship. An
understanding of the content of these duties and responsibilities is of course the issue which
lies o1 the heart of the questions before the Chamber.

Taking the relevant provisions of the Convention and the views expressed in the
VArious written statements as a whole, some gencral observations can be made. First, it is
necessary that sponsoring Siates Parties adopt some measures within their [cgal systems o
ensure compliance hy the sponsored entity with Part X1, the rules, regulations and procedures
of the Authorily and the tcrms of the contract. In the absence of any sech measures,
sponsoring States Parties will fail to comply with their responsibility. Divergent views have
been expressed with respect 1o the form of the legal instruments required, including what
constitutes “necessary and approprisie measures” for this purpose. However, several Sutes
Parties have submilied that the terms “within legal systems” and “adoption of legislation™
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imply the need for a public legal order and exclude the possibility that 2 mere contractual
wrangement would suffice. Another observation that can be made is that although the
terminclogy referming to the measures to be taken shows varistion, such as “necessary and
appropriatc  measures” (article 139), “all measures necessary...” {anticle 153). and
“reasonably appropriate measures” {article 4, Annex [II), no rcal conclusion can be inferred
from the slight variation of crms since they do not seem to alter the purpose for which such
measures must be iaken. As a practical mauer. it scems obvious that the type and scope of
necessry and appropriate measures would vary according to the mincral resounces in
question and the activities tking place - whether they cover prospecting, exploration or
exploiation. My colleague will address the Chamber further on this particular issuz in duc
course.

Mr President. for the last par of my statcment I wish fo retumn to the issue of exercise
of control over activilies in the Arca by the Aulhurity, specifically with relerence to
artiele 153. paragraphs 4 and 5, of the Convention. There is a number of ways in which the
Authorily exercises control aver activities in the Ana.

The first and most ob¥ious way in which the Authority exercises control is by issuing
rules, repulations and procedures for the conduct of the activities in the Arca. In accordance
with anticle 162, paragraph 2(o}, of the Convention, these rules, regulations and procedures
shall relate 10 prospecting, exploration and exploitation in the Arca. Priority is 1o be given to
the adoplion of rules, regulmions and procedures for cxploration for an exploitation of
palymetallic nodules As a consequence. the Authority adopied the cumemt regulations
governing prospecting and cxploration for polymetallic nodules in 2000 and has recently
adopted similar regulations relating to scafloor massive sulphides. Given the current status of
cxplomation activities. there has been no requirement so far for the Authority o issue
regulations govemning the exploitation phase.

The second way in which the Authority exercises contrul is through the binding
contracts which are the only basis upon which an enlity may carry out activitics in the Anea.
This is a particularly important ¢lement when one considers the cnforcement provisions
found in the standard clauscs of conlracts as well as the dispute seitlement provisions found
in article 1B7 of the Convention. Indeed, the contractual nalure of the relationship between
the Authority and those wishing to conduct aclivities in the Area is not only fundamental to
but is a defining characteristic of the legal regime esablished by the Convention and the
Agreomenl.

The third way in which the Authority exerciscs control is through the requirement in
the siandard clauscs that contractors provide an ennual report on their activitics. This report is
reviewed by the Tegal and Technical Commissiom, which then provides any necessary
recommendalions (o the Secretary-General who in turn would mansmil any requests for
further information to the contractor. In addition, there is a requirement for periadic review of
the implementation of the plan of work for exploration at intervals of five years, lo he
undenaken jointly by the contractor and the Scorelary-General.

The Legal and Technical Commission has a particularly important role to play in the
supervision of activities in the Arca. Uniler article 165 of the Convention, it is required, fnver
alta, to supervise aciivies in the Arca and to roport 10 the Council. o make
recommendations on the prutection of the marine envirenment, to make recommendations to
issuc cmergeney orders and to make recommendations rcganding the direction and
supervision of inspectors. Under the Regulations, the Commission is also entiled to issue
recommendations for the guidance of contractors %o mssist them in performing theie
obligations under the contract. To date, two sets of recommendations have been issucd; one
deuling with the implementation of environmental menitoring requirements, and one dealing
with the methodology for reporting of financial expenditure.
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Al the risk of being repetitive, it is imponani 1o reiterate that, by reason of the 1994
Agreement, the implementation of the regime under Pat XI is progressive in nature. Under
paragraph 5 of Section 1 of the Annex 10 the 1994 Agreement, the Authority is requined to
adopt “rules, regulations and procedures necessary for the conduct of activities in the Area as
they pragress™. Such rulcs, regulations and procedurcs shall Lake into account the terms of the
1994 Agreement, the proionged delay in scabed mining and the likely pace of activities in the
Area.

The ¢consequence of this is that the measures currently in place must be reparded ns
only partial measures. Both the Convention and (he Regulativns envisage that additional
measures may be wken. Relevant provisions include, for example, Annex I1I, article 17,
paragraph (1¥b)(xii), af the Convention which enables the Authority lo adopt rules,
regulations and procedures on “mining standards and praciices, including those relating to
operational safely, conservation of the resources and the protection of the marine
environment™ as well as article 162, pargraph 2(z), which cnvisages thot the Authority
would eventually have a stafT of inspectors o monitor activilies in the Arca and whether the
terms and conditions of contracts are being complied with.

Mr President, the Authority alse exercises control over activities in the Arca through
the link that is established with the sponsoring State. The importance of this link is
demonstrated by the fact that, under the Comvention and the Regulations, there can never be a
situation where therz is no sponsoring State. A contractor is required 1o have sponsorship
throughout the entire period of the contract and, in the event of a termination of sponsorship,
is required (o either find a new sponsor or suffer wrmination of the contract. The Regulations
alsn contain other provisions of specilic relevance to the relationship with sponsoring States.
For example. Regulation 31(2) requires the Authority and sponsoring Stales to tahe a
procautionary approach to exploration activities. Regulation 31(6) requires contractors and
sponsoring States lo cooperate with the Authority 1n the ¢stablishment and implementation of
environmental monitoring programmes and Regulation 32 requines the sponsoring State to be
notified of any incident that occurs which is likely lo cause serious harm to the marine
envirenmenl, It is only reasonable to assume that the purpose of notifying sponsoring Staics
in this manner is to enable them 1o take necessary action 1o fulfil their responsibilities as
sponsoring States. Finally. Mr President, 1 would also wish to draw the atiention of the
Chamber to article 190 of the Convention, which provides that the sponsoring State is entitled
to participaie in legal proceedings brought by or sgainst a sponsored eatity.

Mr President, that concludes my stalcrnent on behalf' of the Authority. My colleagucs
will he making supplementary statements dealing with specific issucs, beginning with my
colleague Mr Kening Zhang, who will address you further on the question of the applicable
law,.

Mr President, T thank you and the Chamber for vour attention.

The Presudent:
Thank vou very much, Mr Lodge.

The Chember will now withdraw for a break of 30 minutes, so the hearing will be
continued ut 4.35 when we will listen to the further statements by (he Intemnational Seabed
Authority.

(Short adjournment}
The President.

The hearing now continues. [ give the floor to Mr Zhang, who will continue the staternent of
the Intemational Seabed Authority,
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$TAIEMENT OF MR ZHANG
INTERNATIONAL SEABED AUTHORITY
[ITLOS/PV.2010/1Rev.2, E, p. 19-23]

Mr Zhang-

Mr President, Members of the Scabed Disputes Chamber, [ have the honour to appear hefore
you today in the hearing of Case No. 17 as a member of the delegation of the Iniemational
Seabed Authority. Like Ihe Secretary-Genersl and Legal Counsel of the Authority, | am
particularly honoured to appear on this historical occasion when the Chamher has been called
upon for the first lime since ils establishment in 1996 to exercise its advisory junisdiction as
requesicd in accordance with article 191 of the United Nations Convention on the Law of the
Sca.

As stated in our written statrement, the law to be applied to Case No. 17 by the
Chamber is set out, in general 1erms, in article 293 of the Convention and anicle 38 of the
Statute of the Tribunal. The key provisions for the purposcs of the present procecdings are o
be found in Part XI of the Convention, which includes Annex IIL, and the 1934 Agreement.
The relationship between Part Xi of the Convention and the 1994 Agreement is provided
under Anicle 2, paragraph 1, of the annex 1o the 1994 Agrcement, which rcads: “the
provisions of this Agreement and Part XI shall be interpreted and applied topether as a single
instrument. In the event of any inconsistency betweoen the Agreement and Part X1, the
provisians of this Agreement shall prevail™.

Other relevant provisions can be found clsewhere in the Convention, in paricular in
Part XIl. dealing with the preservation and protection of the marine environment. Article 209,
which specifically deals with pollution from activities in the Area, requests the cstablishment
of intemational rules, regulations and proccdurcs in accordance with Part XI of the
Convention and the adoption by States of laws and regularions 10 prevent, redoce and control
pollution of the marine environment from activities in the Arca.

As introduced in the writlen suatement of the Awherity, although Part XII of the
Convention deals in general terms with the obligations of States to protect and preserve the
marine cnvironment, there is no specific provision in Part XI which goes beyond the generat
requirement in anicle 145 that “necessary measures shall be taken in accordance with the
Convention with respect w activitics in the Area to ensure elfective prowection of the marine
environment from harmful eifects which may arise from such activities™, However,
erticle 145 does requirc the Autherity to adopt rules, regulations and procedures for the
prevention. reduction and control of pollution and ather hazards to the marine environment,
and of interference with the ceological balance of the marine environment. Under article 145
particular atiention shall be paid 1o the need for proteciion from harmful eflects of wuch
activilies as drilling, dredging. excavation, disposal of waste, construction and operation or
mainienance of instelletions, pipelines and other devicey related 1o such activities. Article 145
also requires the Authority to adopt the rules, regulations and procedures for the protection
and conservation of the naturdl resources of the Arca and the prevention of damage to the
Norz and fauna of the marine cnvironment.

A similar enabling provision appears in Annex 1], article 17, ol the Convention,
which obliges the Authority 1o adopt rules, regulations and procedurcs on “mining standards
and practices, including those relating Lo operational safety, conservation of the resources and
the protection of the marine environment™. The 1994 Agrecment also gives prionity 1o the
adoption of rules, regulations and procedures incorporating applicable standanls for the
protection and preservation of the marine environment and requires that an application for
approval of e plan of work for exploration is accomparicd by an asscssment of the potential
environmental impacts of the proposed exploralion sctivities and a description of a
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programme lor oceanographic and baseline environmental studies. All these provisions, along
with other general principles set out in the Convention and the 1994 Agrcement, are given
effect and substance in the Regulations on Prospecting and Exploration for Polymetallic
Nodules in the Area, which were adopted 10 years ago in 2000 by the Assembly of the
Authority in accordance with the Convention. For instance, Pant V of the Nodule Repulations
is devoted to the protection and preservation of the marine environment. which, with your
permission, Mr President, T will claborate as foilows.

First, the Authonity is under a duty w0 ¢stablish and keep under review en ironmental
rules, regulations and procedures o ensure effective protection of the marine cnvironment
from harmiul effects which may arise from sactivities in the Arca. Second, the Authority and
sponsoring States are requined to apply a precantionary approach, as reflected in Principle 15
of the Rio Declaration, to activitics in the Area. Third. the Regulations impose a duty on cach
contractor t¢ “take necessary measures to prevent, reduce and control pollution and other
hazards to the marine environment arising from its activities in the Arca as far as reasonably
possible, using the best technology available™.

The specific contemt of this duty on contractors is elaborated in 1he Nodule
Regulations and in the standard clauses annexed to themn, as well as in the recommendations
for the guidance of the contractors for the assessment of possible emvironmental impacts
arising from exploration for polymetallic mndules in the Arca issued by the Tegal and
Technical Commission in 2001, Thercfore, the contrector is required to gather environmenital
baseline data as exploration activities progress and to establish environmental basclines
against which to assess the likely effects of its aclivities on the manne environmenl. The
contractor is alse required 1o cstablish and impletnent a programme w monitor and report on
such clfects, The Nedule Regulations alsa contain detailed procedures for the exercise by the
Council of its power o issut cmergeney orders to prevent serious ham (o the manne
environment arising out of activitics in the Arca, pursuant to article 162, paragraph 2{w), of
the Conventivn,

In addition. under Regulation 33, which deals with the righis of coastal States, any
caastal State which has grounds for belicving that any activity in the Arca by a contractor is
likely to causc scrious harm to the marine environment under its jurisdiction or sovereignty
may notify the Secrelary-General in writing of the grounds on which such a belief is based.
The Scerctary-Gencral shall then provide the contractor and its sponsoring Stale or States
with a reasonablc opportunity to examine the evidence provided by the coestal Staie. The
contractor and its spunsoring Statc or Stales may submit their observations on the evidence to
the Secretary-Gienernl within a reasonable time. Eventually. if there are clear grounds for
believing that serious harm 1o the marine environment is likely 10 occur, the Secretary-
General shall act in accordance with Regulation 32 and, if necessany, shall take immediate
measures of a temporary nature as provided for in paragraph 2 of Regulation 32. Pursuant to
article 34 on ohjects of an archacological or historical nature, the contractors are obliged 1o
immediately notify the Secrowary-General of any finding in the exploration area of an object
of an archazological or historical nature and s location and ake all reasonable measures to
avoid disturbing such an object. The Sccretary-General shall transmit such information to the
Director-General of UNESCO.

All the aforementioned provisions depict the conventional regime of exploration and
exploitation of the resources in the Area and deal expressly with issues of responsibility and
Liability in relation o marine environmenul protection.

It is owr submission that the relevant provisions of the Convention should be
interpreted in accordance with Articles 31 and 32 of Lthe 1969 Vienna Convention on the Law
of Treaties, and in particular, for the purpose of the present case, in accordance with the
principle that the provisions of a treaty should not be Jooked at in izolation, other than being
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read as a whole. This principle makes special sense 1o the interprewation of the various
provisions dealing with the responsibilily and liability of sponsoring States and should guide
us on how 10 reconcile the use of slightly differemt terms and expressions in differemt
provisions dealing with basically the same maiter. We note that the written statement of the
Republic of Karea takes and claborates this position. It is also our submission that when
referring to other provisions of the Convention we need to make sure that they are relevant 10
the questions put ta the Chamber,

We submit that the International Law Commission’s Articles on Responsibility of
States for Internationally Wrongful Acts, as sdopted by the UNGA in 2001, should be treated
as an indispensible source of “other rulcs of international law not incompatible with” the
Convention, as relerred 1o under anticle 293, paragraph 1, and “existing rules ... regarding
responsibility and lability under inicmational law” (o be applied “without prcjudice™, as
previded under anicle 304. The full text of the 1.C's articles has been provided lo the
Chamber by tbe Secretary-General of the Authority as Dossier No. 64 for casy refenence in its
procecdings of the current case,

Mr President, with your permission, [ would like to give the floor to my colleague,
Ms Gwenaélle Le Gurun.

Mr President, Mcmbers of the Scabed Disputes Chamber, I thank you for vour
attention.

The President.

Thank you very much, Mr Zhang.
[ would now like to give the floor to Ms I.¢ Gurun.
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STATEMENT OF MS LE GURITN
INTERNATIONAL SEABED AUTHORITY
[ITLOS/PV.2016/1/Rev.2, E, p. 23-29, Fr, p. 21-25]

Ms Le Gurum,

Monsicur le Président, Mcssicurs les Juges, j'ai Ihonneur de comnparuitre devant vous atx fins
de représenter 1" Autorité internationale des fonds marins dans la premiére demande d'avis
vonsultalif soumuise 4 la Chambre pour le Régloment des différends relatify aux fonds marins.

(Contmued in English) Mr President, after making a few general comments, my
remarks are going to elaborate on what “neccssary and appropriate” measures for the
purposes of article 139, article 153 and Annex II1, article 4, paragraph 4. of the Convention
may be considered, by way of illustration, from earlier legislation adopted by seven Stales in
the 1980s under the Reciprocating States Repime and from two more recent domaestic laws
adopted by the Czech Republic and the Federal Republic of Germany 1o regulate prospecting,
cxploration and expleitation of mineral resources in the Area

My first general remark is that anticle 139, pargraph 2, arucle 153, paragraph 4, and
article 4, paragraph 4, ol Annex 11T requirc States Panics 1o enact lepislation and adopt
measures within their public legal framework. This is an obligation,

‘Those provisions of the Convemion do not, however. claborale on the “necessary amd
approprigic” measures that a sponsoring State is responsible for teking. In accordance with
Anticle 31 of the Vienna Convention on the Law of Treaties, such interpretation should be
done “in eccordance with the ondinary meaning to be given 1o the terms of the treaty in their
context and in the light of its object and purpose™.

The ohjective of adopling legislation and enacting measures is (o assist the Authority
to sccure that sponsorcd natural or legal persons cary out activities in the Arca in compliance
with Part X1 of the Convention, with the Agreement, with the Regulations of the Authority
and with the approved plan of wurk, Accordingly, “necessary and appropriate™ measures are
thosc that transpose in domestic public legal systems the intemmational dutics and obligations
of a sponsoring State according to Parl XI of the Convention as interpreted by the Agreerient
and ¢taboraicd on in the Regulations of the Authority, as adopted so far.

An observation 10 make is that the “necessary and appropriste™ measures within
public legal systcms may vary with the function of the type of mincral resources of the Arca,
and it may also vary acconding to the activities in the Area: prospecting, exploration, and
exploitation. For example, the Croech Act Nol38 of 18 May 2000 on Progpecting,
Exploration for, and Explaitation of, Mincral Resources from the Scabed bevond the Limis
of National Jurisdiclion and Amendments to related Acts

govemns the rights and obligations of natursl persons ... and of legal entitics . ..
engaged in prospecting. explovation for and exploitation of mineral resources
from the seabed and occan floor and subsoil thereof, beyond the limits of national
Junadiction

Likewise, the Germun Seabed Mining Act of 6 Junc 1995, most recently amended by
Article 160 of the Ordinance of 31 Octobey 2006, applics in the Arca to prospecting,
exploration for, and exploitation of mincral resources which are. with the exception of waer,
all salid, liquid, or gaseous mincral resources found in sifw at or beneath Lhe seabed.

If the edoption of measurcs is mandatory, the intcrpretation of what constitutes
“necessary and appropriale” measures is left very much to the discretion of the sponsoting
Sule Party. The modalities of those measures as observed by several States in their written
statemenyt depend somewhat on all circumstances, including the panicwar charecteristics of
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cach national legal system. There is, for example. in the Convention, in the Agreement, or in
\he Regulations of the Authority no requirement 1o communicate or to give publicity to
domestic legislation or other measurcs taken 1o implement article 139, articke 133 and
Annex |11, article 4.

Anicle 21, paragraph 3, of Annex 11, poses a [imit to the discretion 1efi to the State, [t
reads as follows:

No Siate Party may impose ¢ondilions on a contracior that are inconsistent with
Part X1 However, the application by a State Party 1o ¢ontraciors sponsored by it,
or te ships flying its {lag, of environmental or piher laws and regulations more
stringent than those in the rules, regulations and procedures of the Authority
adopted pursuant 1o Article |7, paragraph 2({} ol this Anmex shali not be deemed
inconsistent with Part X1

The first element that may be included among “necessary and Appropriale” measures
within public legal systems relates to getcral principles goveming the conduct of activities in
the Arez under Part X1 of the Convention. The “necessary and appropriale™ measurcs may
provide for ibe prohibition of activitics in the Area without an epproved plan of work, as set
out in article 133 of the Convention. For example, section %(1) of the Czech Act provides that
activities in the Arca are only carried out pursuani to a writlen contract concluded with the
Authority. Likewise, section 4(2) of the German Acl provides thal, “Any person wishing to
enpage in activity in the Area requires the spproval of the Oberbergamt and a contract with
the Authority.”

The second clement concerns qualification standards for applicants as set owi in
arlicle 153 and article 4 of Annex 1. and claboruted on in the two sets of Regulations of the
Authority, Those qualification standards relate infer ofia to: nationality or control and the
conditions for sponsorship, the procedures for prospecting and for approval of a plan of work
for ¢xploration; financial and technical capabilitics: accepling as enforccable and complying
wilh the applicable obligations created by the provisions of Part XI. and the Regulations of’
the Authority, the decisions of the organs of the Authority and terms of contract with the
Authority; accepting control by the Authority of activities in the Area, as authorized by the
Convention: and providing the Awthorily with a wrirten assurance that obligations under the
contract will be fulfilled in good faith.

As a result, a sponsoring State Party may adopt measures that relate to qualification
standards and to other conditions required for approval of a plan of work. The Czech Act and
the German Act illustrate how the requirements conceming the issuance of & certificaie of
sponsorship to a qualificd applicant, pursnant to Regulation 11, as mentioned carlicr, may be
wansposed. For example, section 4(6) of (b German Act provides that an applicant shall be
sponsored if the application and the plan of work meet the requirements of the Convention,
the Agreernent and the Regulations of the Authority, and conlain in particular the obligations
pursuant to article 4{6)a) to (¢} of Annex IIl 1o the Convention and the applicant:
{a) provides the required reliability and guarantee thal the activilics in the Arca will be
carried out in a manner that is both onderly and serves the intercsts of operational safely.
labour protection, and environmental protection; {b) has acoess to the required funds for the
orderly carrying-out of the aclivities in the Arca, and (c) can credibly show that the activities
planned for the Area can be carried out in an economical manner,

The Czech and the German Acts also provide for the desipnation of an agency in
charge of implementing legislation and ordinances.

Supervisory mecasures define how the authority in charge of implementing the
national legislation will check the compliznce of the activilies in the Arcs with applicable
law. For example, section B of the German Act provides that activities of prospectors and
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contractors in the Area are subjcci ta the supervision of the Qberbergumi. For the exercise of
supervision, the {berbergamt can demand the information necessary to fulfil is 1asks and
undertake visits. The supervisors are cntitled to enter operational facilities, business rooms,
establishments and airborne and waterbore vehicles used for prospecting and activities in the
Arce. Likewise, the Czech Act includes section 16 on inspection activitics For purposes of
oversecing compliance with the Crech Act. the Ministry of Industry and Trade is entitled 0
examine documentation and records referring to prospecting or aclivities in the Area; o
inspect objecis, facilitics and workplaces used for prospecting and activities in the Area; to
demand the submission of documenis demonstrating fulfilment of obligations. This is in
concordance with the Rcgulations, Annex 4. Scction 14, entitled “Inspection”, which
claborates on anticle 153, paragraph 5, article 162, paragraph ?(z}. and anticle 165, paragraph
2(m}, of the Convention.

Elaborating on article 149 of the Convention and on the Reyulations of the Authority,
a prospecilor or a contractor is required to notify any finding of an object of an archuzolopical
or historical natwre and its location. The German Act lransposcs that obligation by
designating the person 10 which such discovery must be reporicd and treated. taking inio
account article 149 of the Convention.

Under arlicle 235, paragraph 2, of the Convention, Staes Parlies arc required to
ensure that recourse is available in accordance with their legal systems for prompt and
adcquate compensation or other relief in respect of damaye caused by pollution of the manine
environment by natural or juridical persons under their jurisdiction. This implics to put in
place an effective regime of civil liahility with recourse for prompt and adequate
compensation or other relicf and to ensure Gnancial sccurity.

National legislation may include administrative and enforvemnent measures which are
perticularly rclevant in the context of emcrgency orders issucd by the Authority. For
example. under Regulation 32(7) of the Nodules Regulations, if the conwractor does not
provide the Council with a guearantec of its financial and technical capability to comply
prompily with emergency orders or lo assure that the Council can 1ake such emergency
measures, the sponsoring State or States. upon the request by the Secretary-General and
pursuant to arficles 139 and 2335, must take necessary measurcs to ensure that the contraclor
provides such & guarantee or that assistance is provided to the Autherity in the discharge of
its responsibilities regarding the prevention of scrious harm to the manne environment. For
cxample, the Czech Act. section 11({b). requircs thal prior w staning prospecting or activitics
in the Area. insurance should be effected againsi damage caused in the Arca with an insurer
certified under a separaie regulation; for that purpose, the Crech Act defines damage ax
death, damage (o health or property, and harm to the marine environment in the Area.

Sponsoring States may fiml “necessary and appropriate™ to include sanctions in the
form of administrative fines and penalties in arder to enforce their domestic proyisions on
control of person or enlity under sponsorship. For example, section |1 of the German Act
includes a list of violations of scveral provisions of the (German Act that correspond (o
situations of non-compliance on the part of the natural or legal persen under sponsorship.
This list defines as administeative offences fnter alia prospecting without registration or the
conduct of activitics without o contract with the Authority.

In accordance with anicle 21, paragraph 2. of Annex U, any State Pany must make
cnforceable in its temitory any final decision rendered by a count or tribunal having
jurisdiction under the Convention relating to the rights and obligations of the contractor,
Therelore, it is expected that domestic lcgislations ¢nvisage a mecharism in order to make
enforceable such decisions.

National legislation may also address the issue of concurrent proceedings. This is the
case of the Czech Act and of the German Act. Both Acts provide that if the Authority has
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implemenied a procedure under Annex Il anicle 18, or for violation of the mandatory
principles, rules, regulations and procedures issued by the Authorily in connection with
prospecting or activilies in the Arca, then none will be prosecuted under the domestic
legislation. This is to avoid two procedures for the same offence 1aking place, while ensuring
that a procedure takes place if none has been implanented by the Authority.

National legislation may also include tramsitional measures. Such wransjtional
measures (ake into account the existence of v previous national legislation that was cnacted
prior (o the emiry ino force of the Convention end of the Agreement (rther transitional
measures address the application of the legislation in relation to the parucipation of a national
under sponsorship in an intcrnational consortium (paragraph 22 of the Czech Act). Such a
situntion arises with onc of the conwractors that has concluded a contract for ¢xploration for
polymetallic nodules with the Authority. I[nteroccanmetal Joint Organization is an
international consortium formed of six sponsoring States including the Crech Republic.

Mr President. also by way of illusiration, some indication of the likely contemt of
necessary and appropriate measures may be gleaned from the intcrim national [egislation
adopied in the carly 1980k, in chronological order. by the Uniled States of America,
Crermany, the United Kingdom, France, USSR, Japan and [taly. For example, with respect 1o
the protection of the marine environment, the UK Deep Sea Mining (Temporan Provisions)
Act 1981 provides framework nules for the protection of the marine environment and they are
supplemented by a number of other provisions in subordinate legislation.

For example, under section 2¢2), one of the relevant faclors to which the Secrelary of
State must have regard in deciding on the issuance of a licence is “the desimbility of keeping
an arca or areas of the deep sca bed free from doep sca bed mining operations so as to provide
an area or areas for comparison with licensed areas in assessing the effects of such
operations”, Both the Regulations on Prospecting and Exploration for Polyincallic Nodules
and thase for Polymetallic Sulphides include a similar provision on environmental reference
zoncs for the same comparison purpose.

(Poursuit en francais) Monsiewr Lodge va vous faire pan de quelques remarques
finales,

The Presidenr
Merei beawoup, Mademoisclle 1.e Gurun,

(Continued in Englishy 1 call Mr Michael Lodge who will deliver the concluding
remarks.
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Mr Lodge:

President and Members of the Chamber, that concludes the aral statements on behalf of the
Authority. 1 hope that thal these siatements, together with the content of the Authority's
writlen statement and the Dossier submiited previously, have helped to shed light on the legal
questions on which the Advisory Opinion is requesied and will be of assistance (0 the
Chamber in its task.

As the Secretary-Gencral indicated at the outset. the Authority welcomes any grealer
clarily and undevstanding that the Chamber can bring to the key provisions of the Convention
concerning the obligations of sponsoring Statcs. Mest ol all, it is in the interests of all States
Parties that the provisions of the Convention and the Agreement arc implemented properly
and that there is a ¢lear and consisient interpretation of the regime for deep sea hed mining,

Mr President, Members of the Sesbed Disputes Chamber, thank you for your
aliention.

The President
Thank you very much indeed. Mr Lodge.

This brinps us to the end of oday's sitting. The Chamber will sit again tomomow
moming at 10 o'clock. At thal siting the representatives of Germany, the Netberlands,
Asgentina. Chile, Fiji and Mexico wiil address the Chamber to prescnt their oral statements,

The Chambet's sitting is now closed.

{The sitiing closes ar 5 13 pm.)

g
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PUBLIC SITTING HELD ON 15 SEPTEMBER 2010, 10.00 AM.

Seabed Disputes Chamber

Present.  President TREVES: Judges MAROTTA RANGEL, NELSON, WOLFRUM,
YANAL KATEKA, HOFFMANN. GAQ, BOUGUETAIA. GOLITSYN,
Registrar GAUTIER.

List of delegations: [Sce sitting of 14 Sepiomber 2010, 10.00 a.m.]

AUDIENCE PUBLIQUE TENUE LE 15 SEFTEMBRE 1011, 10 HEURES
Chambre pour le réglement des différends relatifs aux fonds marinx

Présents - M. TREVES, Présidens; MM. MAROTTA RANGEL, NELSON, WOLFRLM.
YANAL KATEKA, HOFFMANN, GAQ, BOUGUETAIA, GOLITSYN, juges,
M. GAUTIER, Grefller,

Liste des délégatioas : [Voir ['audience du 14 septembre 2010, 15 heures|

The Prexident:
Good moming, Today we will continue the hearing in Case No, |7 concerniny the Request
for an advisory opinion on Responsibilitics and obligations of Stawcs sponsoring persons end
entities with respect to activities 1n the Area.

This moming we will hear statements from Germany, the Netherlands, Argentina,
Chile, Fiji and Mexico,

I now give the floor to the representative of Germany, Dr Wasum-Rainer.

n



MINUTES — PROCES-VERBAL
STATEMENT OF M4% WASUM-RAINER — 15 September 20H 0, a.m.

STATEMENT OF MS WASUM-RAINER
GERMANY
[ITLOS/PV 2010/2Rev.2, E. p. 1-5}

Ms Wasum-Rainer:

Mr President, distinguished Members of the Scebed Disputes Chamber, it is a great honour to
appear before you today in these oral procoedings with regard to the Request for an advisory
opinion submitted 1o vou by the Council of the Seabed Autharity. With your permission, [
will present to you the comments of the Federal Republic of Germany and 1 should like to
talk for approximately |5 minutes,

Let me begin by underlining the importance of this case for intemational law. For the
first time, the Council of the Scabed Authority has decided to request an advisory opinion
from the International Tribunal for the T.aw of the Sca. For the first fime, the Seabed Disputes
Chamiber of the Tribunal has the opportunity to deliver such an opinion. Germany has
welcomed the decision by the Council from the beginning and strongly belicves that this case
will pave the waty for the further strengthening of the law of the sca,

Many provisions of the United Nations Convention on the Law of the Sca leave room
for interpretation. The Siates Parties to this Convention would all benefit from any wisdom
and guidance provided hy the Tribunal on this subject. The jurisprudence of the Tribwnal —
the key judicial organ in this field — should be further developed, Advisory opinions would
secm to be a suitable instrument for achieving this objective. I believe that they should be
requested far more frequently.

For these reasons, among others, the Federal Government of Germany aitributes great
imporiance to the present procedure. Moreover, heing among thosc States which have
sponsored an entity undertaking exploration activities, Crermany wishes 1v present its Vigws
on some aspects of the case. The German Govenunent has an intertest in helping shed more
light on the complex relationship between sponsoring Staies, contractors and the Authority.

There can be no doubt about the jurisdiction of the Tribunal in the present case. The
core problem regarding the extent of the “responsibilities and obligations of States sponsoring
persons and entitics with respect to aclivities in the Area”, as this Case No, 17 is tagged, has
arisen within the scope of the activities of the Council, for the Council is charged with the
final approval of the plans of work, a prerequisite of which is sponsorship through a State
Party willing and able to moet its obligations under Pari X1 of the Convention.

The three questions formulated by the Council and which i1 decided by consensus to
submit to the Tribunal contain a precise statement of the issucs imvolved and thus fulfil the
criteria of the Rules of the Tribunal for advisory opinions. The questions arosc in the context
of a plan of work submitted by Wauru Ocecan Resources Inc.. a Nauruan incorparated
subsidiery of the Vancouver-located Nautilus Minerals Inc., which is sponsored by the
Republic of Nauru. certainly a State Party to the UN Convention on the Law of the S¢a.

Mr President, today [ will neither try to give comprehensive answers to the questions
submitied to the Tribunal, nor will I rephrase the written statement that has been submitted by
my country. With your permission, [ will limil our intervention to just four elements, four
points, which Germany considers essential.

These elements ane:

{13 the paramount importance of the protection of the environment of the Area:
{2} the absence of subsidiary or secondary liability for the sponsoring State;
(3) the maintenance of high due diligence standards;

(4) the need to retain a non-differentiated regime of due diligence standands.

9

625



626

MINUTES — PROCES-VERBAL

RESPONSIBILITIES AND OBLIGATIONS OF STATES WITH RESPLC| TO ACTIVITIES IN THE ARFA

Mr President. as regards the (irst clement, environmental protection in the Arca,
I would like to state the following. At the prosent stage, the activities in the Area, licensed by
the Seabed Authorily and sponsored by respective States, do not give rise lo any major
inherent risks. The onpoing activitics serve exploration purposes only. They mainly consist of
taking samples and collecting data. They can and should by no means be compared with large
scale oil and gas cxiraction activities, and of course not with the disasier we have witncsscd
during the past months in the Gulf of Mexico.

With this praviso, | would like to stranyly undedine the paramount imporiance that all
States, as coastal couniries, distant observers or co-owners of the common heritage of
mankind, much ariach to the protection of the marine enviromment. including the seabed.

The seabed beyornd national junisdiction has been entrusted to the Scabed Authority,
The standards and measures adopted by the Authonty provide benchmurks for the protection
of the marine environment from the harmful effects of scabed activities. All States Parnties
must sssist the Authority and mect theit benchmarks, Tt is in this context that Part X1 of the
Convention cstablishes 2 comprehensive megime of responsibilitics and obligations for Sutes
sponsoring persons and entities that must be complied with.

Coming to the second clement, [ would like to stress that there should be no
subsidiary or sccondary liability for the sponsoring Statc. Sttes Parties must ensure that
contracton sponsored by them operate in compliance with the provisions of Part X1 Only
those contractors that are sponsared by a State are eligible to submit a plan of work to operate
in the Arca The obligations of sponsoring States zre clearly diflerent from those of the
contractor. A Stte Party which has (aken the nccessary legislation and admimistrative
measures 1o meet the obligalions under the Convention cannot be held responsible for any
breach of the provisions af Part X1 by a contractor. The acts of a contractor are not as such
attnbutable to the sponsoring Suate.

Germany 1akes the view that Part XI gives primary responsibility 1o the contracior.
The sponsoring State is liable for failure to secure compliance by the contractor whom it
sponsors, and thus for supervisory fault and nothing clse. The obligations of the sponsoring
State are obligations of conduct, not of result. Accordingly, there is no subsidiary or
secondary responsihility on the pan of the sponsoring State. This is a ¢rucial element of the
special regime of State responsibility cstablished by the Convention,

The third element T would like te mention is the due diligence standard. Germany
holds that in general a high standard of dus diligence shoutd apply, Both the uncerimntics
relating to the effects of deep seabed miming and its potenual to cause serious damage
demand this particularly high duc diligence standard. The Convention, in view of the
imporiance of the Arca as commeon heritage of mankind, establishes 2 swong link between
Swntes Panies and contraclors. Sponsoring States need o conlrol contractors adequately. This
responsibility of sponsoring States is onc af the central elements of the mining regime. To
this end, States need to have a strict regulatory regime in place.

Germany is convinced that this standard has been met (by way of example) by its own
national legislation, The German Seabed Mining Act (Meereshbodenberghau-Geserz 1995)
comprises a rigorous and comprehensive set of regulations, which include provisions on
effective contrul and supervision by the designated national agency. It also contains a clear
division of responsibilities and imposes sanctions if specific provisions are breached. The
Seabed Mining Act should be regarded as an adequate means, or at Icast as one possible
means, of implementing the obligations of Swites Parties under the Convention.

Finally, the tourth and last clement that is importani to Germany is the need 10 relain a
nan-difTerentiated regime of due diligence standards.

Germany it of 1he opinion that the samc standards must apply to all States ax regards
the adoption of laws and regulations and their implemientation and enforcement.
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A differentiated regime with different standards of due diligence applicable to States
Parties cannat be accepted. This is what the carclully balanced rules of the Convention that
reflect the fundamental need 10 prolect the Area as the common hentage of mankind provide
for

If it were otherwisc, we would encourage a system of “eco-louwrism™ or “sponsor
shopping™. In such a system, contractors - often subsidiaries of powerful mining companies
from industriglized countries  could scck the sponsorship of States with lower due diligence
standards in arder to avoid stricter standards and conwol. In our view, such a development
should definitely be prevenied. [t would be detrimental to the Arca and in the end harmful to
all States, whether industrialived or developing countries.

In this context, the Tribunal might also want to consider the legal implications of
a contractor having more than one nationality or multiple Staies having effective conuol of
the conumetor. In this conncction, Genmany fakes great interests in Bn argument submitted,
irmter alia, by the Imemational Scabed Authority with regard W the possibility of multiple
sponsorship. Articles 4(3) of Annex 11l and 11{1) of the Regulations on Prospecting and
Exploration of Polymetallic Modules in the Arca seom to suggest that in such casex each State
having a link to the contractor shall issue a certificate of sponsorship, making “sponsor
shapping™ more difficult.

Mr President, those are my essential points. They certainly do not cover all aspects of
the questions esked, nor are they exhaustive, but T hope they will be of help lo the Seabed
Disputes Chamber in finding the pertinent answers to the threc questions ashed.

Thank you very much

The President

Fhank you very much indeed. Dr Wasum-Rainer.
I now give the floor to the reprosentalive of the Netherlands, Dr Lijnzaad.
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Ms Lijnzaad:
Good moming, Mr President, Members of Lhe Scabed Disputes Chamber, Excellencies.

it is an honowr for me to appear before this Chamber and clarify my Government's
views on the quesiions submitted to you by the Coungil of the Intemational Seabed
Authority, I will speak for approximately 35 minutes.

The questions before us concem the governance of the deep scabed, one of the few
rctnaining pristing arcas on our planet Inhospitable conditions and technological constraints
have bitheno protecicd the deep seabed from the development of large-scale human
activities, The draflers of the Law of the Sea Convention wiscly anticipated that this might be
different in the future. They designed a special Iegal regime for the susuinable development
of the mineral resources of the deep seabed that protects the interests of the internationat
community. The basic premise of this regime is that the decp scabed cennot be subject to
Stale sovercignty and belongs to the common herilage of mankind. Your Chamber hes an
important rolc in protecting this regime.

Scientific rescarch in the deep sea in recent years has brought ta light the deep
discoveries of biological diversity that have held many people in awe: exotic deep sca fish;
serene cold-watcr coral reefs: and speciacular other tife forms on deep seamounts and around
hydrothermal vents. The existence of such rich decp sea life could not be imagined at the
time of the conclusion of the Convention in 1982.

[ therefore feel particutardy privileged to address this Chamber in the [nternational
Year of Biodiversily. The answers to the questions before the Chamher will contribute to the
protection of life in the deep by sctting a standard for the appropriate supervision of human
activities.

In my suement [ will reflect on this standand and the three questions before this
Chamber on the basis of the lollowing points: the sponsorship of activilies in the Arca; the
extent of liability; and the standard of due diligence.

Mr President, [ now tum to the first issue, the sponsorship of activitics in the Arca. To
answer 1be questions before us, there is memt in fint considering the reasons for the
introduction of the concepr of sponsorship with respect to aciivitics in the Area in the
Convention. Activilics in the Arca arc subject Lo a special legal regime that allows for the
sustainable development of the mincral resources of the deep seabed. This regime emables
States and their nationals to camy out activities in the Area but introduces a number of
safeguards 10 protect the interests of mankind as a whole, One of those safeguacds is the
requirement of sponsorship. This requircment was introduced in the Convention for the
following reasons: to prevent States nol parly to the Convention, and persons within their
junsdiction or control, from using the provisions of the Convention and the Agreement
relating o the implementation of Pan X1 to obtain access to the mineral resources of the
Aren; to prevert States Parties to the Convention from bocoming a jurisdiction of
convenicnee through which access could he obtained 1o the mineral resources of the Area
without the acceptance of international obligations to secure that the relevant provisions of
the Convention and the Agreement will be complicd with; and, finally, to assist the Authority
in exercising control over aclivities in the Area in order to securc that the relevam provisions
under the Convention and 1be Agroement will be complied with.

In our written statemend, the legal responsibilitics and obligations of Stales Parties 1o
the Convention with respect to sponsorship and activities in the Area were calegorized into
four groups: the carrying ow of activitics in the Area by a sponsored entity; the transfer of
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technotogy and scientific knowledge 1o the Authority and developing Stales: the protection
and prescrvation of the marine environment; and the terminetion of sponsorship.

These fowr catcgorics concern legal responsibilities and obligations under the
Convention and Ihe Agreement that specifically apply to States Panties to the Convention
which sponsor activities in the Arca, Additionally, legal responsibilitics and obligations under
the Convention that generally apply to activities under the jurisdiction and control of States
Partics to the Convention are applicable Lo activities in the Area as well. [n this regard |
would like o refer explicithy 1o Pan X1l of the Conventivn relating to the protection and
preservation of the marine envirenment.

Mr President, T will now address the second question — the extent of liability.
Sponsored entilies are not partics to the Convention and the Agreement  hence they are not
as such bound by the provision of these instruments. The Convention and the Agreement
forcsee that obligations must be imposed on such enlities through the conclusion ol a contract
with the Authorily and the implementation of the Convention and ihe Agreement by the
sponsoring Stale in its domestic law,

The Convention and the Agreement impose legal responsibilities and obligations on
the sponsening State related o compliance with these instruments by entities sponsored by it.
In particular, the sponsoring Stale must ¢cnsure that an entitv sponsorcd hy it camies owt
activitics in the Area in conformity with the lerms of its contract with the Authority and its
obligations under the Convention and the Agreement.

Pursuent to anicle 139, parapraph 2. of the Convention. a Stae Pany is liable for
damape caused by its failure to carry out ils responsibilities under Part XI of 1he Convention
and the Agreement. However, it appears from the context of this provision that the
establishment of such liability depends on: the conduct of the sponsoring State in carrying out
its responsibilities under the Convention and the Agreement; the sponsored entity’s liahility
under the Convention; as well as the gencral rules of international law reiated to the ligbility
of States.

Mr President, Members of the Seabed Disputes Chamber, pursuant 1o article 139,
paragraph 2, a sponsoring Statc is not lisble for damage caused by a failure of an entity
spamsored by it to comply with its obligations if that State has taken all necessary and
appropriate measures o secure eflective compliance. To this end. anticle 4, paregraph 4, of
Annex 11 of the Convention requires the sponsoting State (o adopt laws and regulations and
to take adminisirative meagures within the framework of its legal system that erc reasonably
appropriate for securing compliance by persons under its jurisdiction. It appears from these
provisions that the sponsoring Suate’s responsibility 1o ensure that an enbity sponsored by it
complics with ils obligations is not absolute, bul depends on the elTorts that the sponsanng
State has madc to dischorge itself of that responsibility, L is a duc diligence obligation, as has
been pointed out in several writien statements.

A due diligence obligation requires States to adopt, implement. supervise and enforee
measures of a legislative, adminisirative or jundical nature to provent logallv protected
interesly from being harmed by the acts of State and non-Staic actors. [n order to cstablish a
breach of a due diligence obligation, it is necessary w determine the degree of diligence
which must be observed by States. The case conceming Bruish Claims in the Spanish Zone of
Moroceo provides some general guidance in this respect.  States should act with diligensia
quam in suis, that is the degrec of diligenee with which national interesis are protected end
the degree actually cxercised may not be significantly less than the degree that other States
may reasonably ¢xpect to be exercised.

Whether an ohligation is a due diligence obligation can ususlly be inferred from its
conicnt, context, object and purpase. In general, obligations which focus on the action to be
taken rather than on the result of such action. such as obligations which require States 1w take
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measures  and irrespective of whether such measures must be appropriale, necessary of
etfective - can be characterized as dug diligence obliations. The ultimate objective of such
an obligation may be to achicve a cerlain result, for example, the presention of damage, but
the obligation itself is oriented towards the action to be laken, that is the adoption of
measures, [t is an obligation of conduct, as has indeed been concluded in several written
statements before you.

There is an inlemationally wrangful act of a Stale when conduct is anributable to that
Stale and such conduct constiluies a breach of an international ubligation of that Sinte. Such
internalionally wronglful acts involve legal conscquences even in the absence of damage. In
the cvent of damage, the responsible Statc is required to compensate for the damape caused
by the internationally wrongful act. However. aresponsible State is only requured to
compensale if there is a causal connection between the internationally wrongful act of that
State aml the damage. Accordingly, liability of a Statc under anicle 139, paragraph 2, of the
Convention ariscs only if the damage is caused by the failure of that State to adopt.
implement, supervisc and enforce measures 10 secure compliance with the Convention and
the Agreement by entilies sponsored by it. Thus, es has been pointed out in several written
statements, such a failure will thus not by itset{ result in an obligation on the sponsoring State
to compensate for damaye caused by an entity sponsored by it.

Mr President, Members of the Scabed Disputes Chamber, the linbility of the
spensoring Stale is withoul prejudice 1o the liability of the sponsored entity under anicle 22
of Anncx [If of the Convention. The spunsoted catity incurs responsibility and liability for
any damage arising out of wrongful acts in the conduct of its operations, This liahility is in
every casc for the actual emount of the damage Liability for damage arising out of acts of the
sponsored cnlily that are not wrongful is not provided for in the Convention or the
Agrocemenl.

As has been pointed out in several written statements, the liability system of the
Convention and (he Agreement imposes primary ligbility on the sponsored entity for damage
arising out of wrongful acts in the conduct of its operations, Accordingly, a sponsoring State
incurs lishility only if it has failed to camy out its own responsibilities and the crtity
sponsored by it has not redressed the damage. This system channels liability and prevents
double recovery of damage.

No hability arises under the Convention or the Agreement if ncither the sponsored
entity nor the sponsoring State has commiited a wrongful act. If 8 sponsored entity docs not
provide redress for damage for which it is liable under the Convention and the Agrecment —
for instance, in the case of cxoncrations, time-Jimits ot insolvability neither the Convention
nor the Agreement provide for residual liability of the sponsoring State, provided that the
Statc has carried aut its responsibilitics.

Mr President. Members of the Chamber, the liahility of the sponsoring State is also
without prejudice to the rules of international law. The relevant rules of international law are
those related to the responsibility of States for inteomationally wrongful acts and the liability
of States for acts not prohibited by intcrnational law. Pursuant to ariicle 304 of the
Convention, the provisions of the Conventivn and the Agrecment regarding responsibility and
lighility are without prejudice to the application of existing rules and the development of
further ruics regarding responsibility and liability. Since the adoption of the Convention and
the Agreement, international law regarding responsibility and liability has been codified and
further developed. These developments, however, do not affect the abave analysis of the
relevant provisions of the Convention and the Agreement.

Under the general rules of international law related to the responsibility of States for
internationally wrongful acws, conduct is only amributable to a State under specific
circumstances. In principle, conduct of natural or juridical persons under the jurisdiction of a
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Suate is as such not atiributable to that Swate. Accordingly. under general intemational law, a
sponsoring State cannol be held responsible for the conduct of an entity sponsored by it
However, it has the responsibility to ensure that activitics within its jurisdiction or control do
not cause damage to the environment of other States or areas beyond the Jimits of national
jurisdiction. [his obligation is a due diligence obligation.

Under general intemational law, no residual liability of States aniscs for damage
caused by ectivities within their jurisdiction o control immespective whether the activities are
considered hazardous. Siates should, however, lake all necessary mcasures W ensure that
prompt and adequate compensation is available for victims of transhoundary damage caused
by hazardous activities within its jurisdiction or control. Such an approach had alrcady been
adopicd in the Conventon with respect to damage caused by polfution of the marine
environment. Arlicle 235 paragraph 2, provides that States shall cnsure thal recourse is
available within their Jegal systems for prompt and adequate compensation or other relief in
respect of damage ceused by pollution of the marine environment by natural or juridical
persons under their jurisdiction. This obligation is applicable to spensoring Siates.

Mr President, let me tuen 1o the third and final issue, the standards of due diligence.
The identilication of the “necessery and appropriate” measures that the sponsoring State must
take in order to fulfil its responsibility under the Convention and the Apreement is
tantamount to identifying the standard of due diligence that Siate must observe with respect
10 activitics in the Area sponsored by it.

h has become apparent from the writien statements that the corc issuc underlying
these questions before the Chamber is whether a sponsoring State can discharge itsell” of its
responsibility to ensure thal an entity sponsored by it carries out aclivilics in the Arca in
conformity with the terms of its conlrect with the Authority and its obligations under the
Convention end the Agreement by the conclusion of the contractual arrangement with such
entity.

The iniroduction of legislation for highly specialised ficlds such as deep sea mining is
a daunting task for many devcloping and developed Statcs alike, in particular 1f such
legislation will only apply to a limited number of companics.

My Govemment was recently confronted with a comparable challenge afier a
company operating communications satellites in outer space had established itself in the
Netherlands. Being a State Pany to the Treaty on Principles Governing Activities of States in
the Exploration and Use of Outer Space including the Moon and Other Celestial Bodies — that
is o lengthy title —, my Government was requircd to ensure that national activities in outer
space are carried out in conlormity with its provisions. Various approaches were considercd,
but ultimately it was concluded that a public domestic regulatory framework was necessary.
In the Explanatory Note to the Space Activities Act it was sel out that establishing such
legislation was also desirable for various policy considerations:

By clarifving the way in which the Netherlands fulfils its international
obligations, we shall help w0 promots a climate in which private-soctor bodves can
conduct . . space activiues in a suhle environment ... The proposed statutory
regulations must guarantee the legal security of all of the panies involved. Not
only will this serve Lo aftract cxpericnced and recognized space-trave] companiés
that stand 1o bencfit from a transparent and equitable regulatory environment, it
also makes somewhat unrchable companies aware of 2 legal system with a
stringent implementation and enforcement mechanism.

A public regulatory fremework for the sponsorship of activities in the Arca provides
legal centainty for all siakeholders. It protects companies that would like to enter the markct
by sctting non-discriminatory standards; it protects persons who sufler damage by setting
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public safety, health and environmenial swandards; and it prolccts governments against
lobbies from companies for preferential treatment. Furlbermore, a public regulatary
framework enhances the legitimacy of sponsorship by providing a statutory basis adopted in
accordance with applicable constitutional procedures,

We have lken note of the suggestion in one of the wrilten statements that the
development of national legislation may be cumbersome lo developing Stales. It would
appear to us that the development of claborate deep scabed mining contracts, such as the
contract underlying the relationship between Nauru ard Nawu Oceans Resources Inc. in
itself requires extensive legal work and implies a comparable asseasment of potential risks. 23
the development of a public domestic regulatory framework would,

It may be that the [niemational Seabed Authority could have e role in supponting the
development of such requied and necessary national legislation, given its knowledge and
expenise of the intermational regulatory framework, T would venture to suggest through you.
Mr President, that the International Scabed Authority is exeellently qualified to assist Siates
in building and understanding their technical capacity to regulale deep seabed muning, for
insiance by collecting and disseminating naiional Jepislation relevant o deep scabed mining
and the relationship between the contractor and the spunsoring Sute. For now, [ would
congratulate Germany on distributing its legisletion, as this may inform our discussions on
ways of shaping the relationship betwwen the coniracter and the sponsoring State. [ would
<all on other Swetes to distribute their legislalion widely o the Scabed Authority. This, we
believe, will be e source of knowledge from which sponsoring and potential sponsoring
States, wheiher developing Sutes or developed States, may benefit when developing the
required public domestic regulatory framework. | would add that [ am hesrtened w have
heard Ms Le Gurun's statement yesterduy indicating that there is alrcady quite a lot of
knowledge avaitable within the Seabed Authority on the specific issue of domestic regulatory
frameworks.

As adequate as the substanlive provisions of 2 contractual arrangement may be, it
cannol provide for supervisory or enforcement powers that are equivalent to those of a State
within its own jurisdiction, If the sponsored entity does not comply with the provisions of the
conuract, the sponsuring State may ultimately be permitted to erminatc the sponsarship:
however, the sponsoring State will not be able 1o use force to secure the exercise of us
supcrvisory and enforcemeni powers, such as ocoess 1o sies, inspection of documents,
inspection of equipment, taking of samples, and the implementation ol coercive measures,
should that be necessary. 1f such measures arc provided for under a contiract, the sponsaring
State would need & court order. and cven such a court onder may not permit calling in the use
of force to implement it. Under the sponsorship agreement submitied by Nauruy, it would even
require a court order of a third Siate, and hence the submission of the sponsoring Stale,
namely Nauru, 10 the jurisdiction of that third Swate. namely Cenada. in fact British Columbia.
“This 15 a jurisdictional arrangement that the Netherlands would consider ill advised and quite
unusual from the peint of view of general international law.

It must have been policy considecations, such as these, that underlie the choice of
words by the draficrs of the Convention for the relevant provisions of the Convention,
Anticle 4, paragraph 4 of Annex Il requires spomsoring States to adopt “laws and
regulations” and to zke “administrative mcasures”, This wording docs not allow for the
implementation by means of 8 contractual arrangement; quite the contrary, i1 requires the
establishment of a public domestic regulatory framework. On this point, the ordinary
meaning of the ext of the Convention is clear and there is no need o sort (0 another
method of interpretation.

Mr President, Members of the Seabed Disputes Chamher, the laws, regulations and
administrative measures of a sponsoring State must be “reasonably appropriate” for sccuring
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compliance by entives sponsored by it “within the framework of its legal system”™.
Accordingly, the text of the Convention allows for flexibility and the form and content of the
laws, regulations and administrative measures of sponsoring Swates do not therefore have to
be identical. Yet, compliance with a due diligence obligation requires the adoption,
implementation, supervision snd enforcement of measures. The fexibility relates 1o the
subsiance of the measures and the methods of implementation, supervision and enforcement
of such mcasures. This would imply facloting in aspects such as the type of mining activity,
whether it is prospecting, exploration or exploitation, the nature of the resource and the arca.
the termain, that is being mined. Accordingly, a sponsoring State has, for ¢xample. disctetion
to decide whether an authorizalion is required for activitics in the Area by an entity sponsored
by it, and whether such authorization attaches to an activity or an entity This margin of
discretion notwithstanding, the laws, regulations and administrative measures of a sponsoring
State, as well as their implementation, supervision and enforcement, arc not exempt from
judicial review 10 assess whether they may be expected to scoure compliance by entities
sponsored by it. frrespective whether damage has occurred, an mssessment may reveal that the
laws, regulations and administrative measures fall shon of the required degree for due
diligence and entail a Swate’s responsibility for an intemationally wrongful sct.

Such an asscssment would involve an objective test. As I mentioned earlicr, the
degree of diligence requircd is the degree with which national interests are prolected, and the
degree actually exercised may not be significantly less than the degree other States may
reasonably expect 1o be exercised. Although this objective rest docs not exclude a cenain
degree of differentiation between States, it is submitted that such differentiation would not be
approprizie with respect i the sponsorship of activities in the Arca Tn this respeet we find it
relevant that the decisian to sponsor activitics has been lell to the discretion of States: it is
voluntary. I also would like 1o recall that the requirement of sponsorship wes intreduced in
the Convention Lo protect the intcrests of mankind, in particular by preventing the emergence
of jurisdictions of convenience and providing assistance to the Authority, which acts on
behalf of mankind. The protection of the intercsts of mankind requires the observance of an
idenlical degree of diligence by all States, The lack of technical capacity to regulate devp
seabed mining may not justify a differential wcatment that may impair the interesis of
mankind.

On this point wo, it appears that the drafiers of the Convention have chosen their
words carefully. They recogmized the special needs and interests of developing countrics in
the context of their effective participation in aclivities in the Arca in article 148 of the
Convention, and the exercise of powers and [lunctions by the Autbority in article 152 of the
Convenlion. However, as has been pointed out in several writien statements, the texit of the
Convertion limits the promotion ol such participation and the special consideratiot 1o be
given by the Authority to the cxient specifically provided for in Part X1 of the convention
relating to the Area. Neither the Convention nor the Agreement contains specific provisions
on the special needs and interests of developing countries with respeet W their sponsorship of
activities in the Arca. Accepling divergent standards af diligence may produce perverse
effects, undermining the general aim of cnsuring that public-safety, health ond environmental
siandards arc met

Mr President, Members of the Seabed Disputes Chamber, [ come o the conelusion of
my presentation As | said al the beginning of my statement, answering the questions before
this Chamber is ahoul nothing less than the protection of life in the deep sea by sehting a
standard for the appropriate supcrvision of human activities. Such proicetion must be based
on a comrect and consisient interpretation of the legal regime for the deep seabed 50 &3 10
contribute, in accordance with the Convention’s preamble, to “the peaceful uses of the seas
and oceans, the equitable and efficient utilization of their resources, the consideration of their
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living resources. and the study, protection an preservation of the marine environment”, We
believe that the submissions made in our written statement contribine to this objective, and

we realfirm them.
Mr President, Members of the Chamber, | thank you tor your attention.

The President
Thank you very much, Ms Lijnzaad for your statement.
[ now give Lhe floor to Ambassador Cerutti, nepresentative of Argentini,
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STATEMENT OF MS CERUTTI
ARGENTINA
[ITLGSPY 2010:2Rev.2, F, p. 16 25]

Ms Cerurti-
Mr. President, distinguished Members of the |Chamber], | am extremely privileged 1o appear
before you representing the Govemment of Argentina.

This is indeed an imporlant and auspicious occasion from Argenling’s peespestive.
The legsl questions addressed 10 the Seabed Misputes Chamber, and the Chamber's opinion
to be rendered thercupon, ame of such nawre and relevance so as to influence for a long time
the fulure of seabed mining, not enly the participation of developing Stxes, but also that of
many developed Stales, and the general conduct of Stales in relation to the Area and s
resources which arc the common heritage of mankind. Furthermore, it is the first occasion in
which the Chamber has been requested to render an advisory opinion. and also the first
occasion in which Argentina appears before the International Tribunal for the Law of the Sea.
Argentina has been and remains a strong supporier of the Tribunal and is fully confident that
the Chamber will he able to shed light on the guestions addressed to it by the Council of the
International Seabed Authority.

1 will commence by making some gencral points thal, for being obvious, arc not less
important. | will continuc thereafter by submitting what the answers should be. in Argentina’s
view, with regards to each of the questions.

[ will not address the questions of jurisdiction and admissibility, us there can be no
doulx, from Argentin.n 5 perspective, that the Chamber may and indeed sholl provide the
advisory opinion requested by the Cou.ncll in Lhe terms of article 191 of the United Nations
Convention on the Law of the Sea', as submittcd by the Intemational Seabed Authority 1n its
written Swtﬂ'l'lc‘l'lt

According 1o the preamble and erticle 136 of the Convention, “the Arca and its
resaurces are the common heritage of mankind™. a rule that already belongs to the corpus of
eustomary intemationul law. Jt must be recalled that the Convention developed in this regard

a “basic pringiple™ conceming the lcgal status of the doeIJ scabed proclaimed by the United
Nations General Assembly in 1970 in Resolution 2749, Anicle 311, paragraph 6, of the
Convention provides that “Statcs Partics agree that there shall be no amendments to the basic
principle relating to the common heritage of mankind set forth in Aricle 136 and that they
shall not be pany to any agreemen! in derogation thereof.™ Anticle 311 prehibits not only
inter sc agreements i also agreements with third parties. Even if alf Parties to the
Convention were 1o conclude an amendment deviating from article 136, such agreement
would consututc a breach of their obligations under the Convention. “Inderogability” of
inernational rules is inherent in the concepd of ius cagens.

Beeause of the “common heritage” stutus, the cxploration of the Area s.nd the
exploitation of its resourccs must be carried out for the benefit of mankind as a whole.! The
deep seabed resources are not subject to appropriation by any Stawe or natural or juridical
person and no sovereign claims are recognized. All rights in the resources of the Area are
vested in mankind as a whole, on whose behall the Authority acts. The minerals recovered

' Adopted on 10 December [932 (hereafier ‘UNCLOS” or *the Convention').

7 Wirinten satement of the International Seabed Authoarity, |9 August 2010, paras. 2110 2.8

T UNGA Resolunon 2749 ¢ XXV 19 December 1970; ~Declarativa of Principlés Goverming the Sea-Bed and
the Opean Floor and the Subsal Thereof, bevond the Limins of Nottonal Jurisdiction™

* AR 140, UNCLOS; Paragraph 7, UNGA Resolution 2744 (XXV)
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from the Arca may only be alicnated in accordance with (he relevant rules of the Convention,
the 1994 Agreement’ and the regulations and procedures adopied by the Authority.®

To sccure the commen heritage of mankind, the Convention provides for an
international mechanism where activitics in the Area are organized and comrolled exclusively
by the International Seabed Authority”, together with a system of “public order™ based upon
State responsibility.® According to article 139, paragraph I, Swies Paries shall have the
responsibility to ensurc that activities in the Arca by entities which possess their nationality
or are effectively comrolled by them or dwir nationals are camied out in conformity with the
Convention.

The intemational obligations of sponsoring States stem from the Convention (pacta
sunt servanda) and are to be performed in good faith. As the Intermational Court of Justice
recalled in the cases conceming Nuclear Tests (Awstralia v. France) and Nuclear Tests (New
Zealand v. France) “[o]ne of the basic principles governing the creation and performance of
legal obligations, whatever their source, is the principle of good faith. Trust and contidence
are inherent in intemational cooperation”,” The Convention expressly stipulates that States
Parties shall exercise the rights, jurisdiction and freedoms recognized in the Convention in a
manner which will not constitule an abuse of rights, and tullil in good faith the oblipations
assumed by them in order 10 cnsurce 1o all members of the Authority the nights and bomefits
resulting from membership.'®

Nowhere docs the Convention differcntiate between the “obligations™ of developing
Suates and of other States regarding sponsorship. Argenting, being itsell’ a developing
country, does not decling its responsibility in the event of failing 10 ensure compliance
regarding activitics in the Arca, having accepled in good faith its obligations under the
Convenlion. Because the obligation of the sponsoring State is one of “due diligence™, the
burden appears to be equally onerous on developed and developing States.

This being said, | will focus now on the questions of the decision by the Tntemational
Scabed Authority Council.

I will start by addressing what are the legal responsibilitics and obligauons of States
Purties 1o the Convention with respect 1o the sponsorship of activities in the Area.

The sponsorship system is an cffective form of securing compliance with the
Convention. The Comention relies heavily on this system of Stac contral, despite the
reaponsibility that it Ialaccs on the Authority itself. In addition o assisting the Auhority in
discharging its dutics'', according to article 139, sponsoring States “have the responsibility 10
ensure that activities in the Area” of a sponsored entity are “camried out in conformity with
[Part X1 af the Convention]”." [t is to be recalled that article 139 also derives from General
Assemhbly Resolution 2749."

} Agresiment on the Implementation of Parl X[ of the United Nations Convemsrn of the 1.aw of the Sca, adogried

om 28 July 1984 (hereafier the * 1994 Agreemene'),

> Ars. 137 and 133, UNCLOS.

"Ars 137.para 2, 140, para 2. 153, para. §, and [ €7, UNCLOS,

Y Ans 139 and 53 parn 4, LNCLOS See also, lan Brownlie, Pranciples of Public International Law 6°

Editson, Creford University Press, 2003, pp 24243,

* Judgments, 1 C § Reports 1974, p 26,8 parw 4.6 and p, 47], para. 49.

W g., Ars. 300 and |$7, para, 4, UNCLOS

" Ar 153 para 4, URCLOS

“ Ar 139, pars 1, UNCLOS

* Paragraph 14 of UNGA Resolution 2749 {XXV), states “Every State shall have the responsibility 1o snsure

thar gctnities in the area, mcluding thase relating fo it5 resources, whether undertuken by governmental

agencies or pon-grvernmerdal ¢ntified ur persons ynder iy jurisdiction, e acting on its behalf, shalf be corried

out i conformity with the intenoiional rdgime to be establshed The same responubility appiies ro
ternational org ines and thewr members for activities undertukes by swch crganiations or om ther

Aehalf, Domage cawted by such activitres shall el buabiliy ~
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State sponsorship of activities in the Area is aimed at ensuring compliance of the
sponsored cntity and liability for damage. No natural or juridical person may be a contractor
if not sponsored by a State." The case being that buth the State of which the entity is a
national and the State by which or by whose nationals it is effectively contralled shall each
issue a cenificate of sponsorship.”® Tn the event of termination of sponsorship, failure of the
entity to obain another sponsor results in the termination of the contract.

When an emergency order is issucd by the Council of the Authority to prevent serious
harm to the marine envirenment, if the contractor daes nol provide a guarantee of its financial
and technical capacity to comply promplly with the order or to assure that the Council can
take is2|f the practical measures necessary 1o that end. the sponsoring State or States must, in
response 10 a request by the Secretary General and according 1o articles 139 and 235 of the
Convention, lake the necessary measures to ensure that the contractor provides swch 2
guaraniee or tokes measures (o cnsure that assistance is provided to the Authority in the
discharge of its responsibilitics.™®

These, among other stipuletions of the Convention, convey & sense of the importance
atuibuted to State sponsorship and the responsibilitics that derive from it,

To discharge its dutics and avoid responsibility properly, the Statc Party must take
“all necessary and appropriatc measures to secure effective compliance” with the terms of its
contract and the relevant obligations under the Convention.!” These measures comprisc both
the excrcise of the State’s “regulatory powsr”, by securing that appropriate laws and
regulations are in place, and of its “enforcement power”, by taking preventive and corective
measures and securing compensation.

In either casc, the applicable standard is one of “due diligence™*, which may be
defined as “[t]he diligenee reasonably expected from, and ordinarily exercised by, a person
who secks o satisfy a legal requirement or to discherge an obligation™'® Indeed, it may be
submitted that in view of the Ratus and the imporiance of the Area as res communis
humaniratis, "great”, “high™ or “special” diligence must bc cxcrcised by the State to be
legally protccted.

Argentina concurs with other States Parties that the lepal responsibilities and
obligations of States 1o regulatc and to enforce extend 10 ensuring that sponsored entities
provide effective protection for the marine environment from harmful effects which may
arise from deep sea mining, ™’

In a recent cuse concerning Pulp Mills on the River Uruguay (Argeniina v. Uruguay),
the International Court of Justice had occasion to indicate that the obligation to preserve the
aquatic environment and in particular to prevent pollution is

an obligation io act with duc diligence in nespest of all activities which take place
under ihe jurisdiction and control of each party. 1t is an obligation which entails
not only the adoption of appropriate rules and measures, bul also a certain level
of vigilance in their enforcement and the ¢xercise of administrutive control

Y aAnnex 111, Art, 4, para. 1, UNCLOS, Regulation 29 and Annex 4, Section 20, Regelaions for Prospecting and
Explocation of Polymefallic Nodules, adopted by the Assembly of the Internaticonal Seabed Authority on 13 Fuly
2000 {1SRA/SA:18Y; Regolation 31 and Aonex 4, Section 20, Regulations for Prospecting and Explocslion of
Palymetallic Sulphides. adupted by the ISA Asscmbly on 7 May 2010 (ISBA//CILS)

¥ Regulation 11 on Polymetatlic Nedules; Regulatrom 11 on Pelymetaltic Sulphides.

" Regulation 32 on Polymetalhe Nadules, Regulation 35 on Polymetaitic Sulphwdes.

Y Atts. 139, para 2, 15), para 4, and Annex 11, ert. 4, para. 4, UNCLOS.

' Written Statement of the Republic of Chile, 18 August 2010, para, 3,

¥ Black's Law Dictionary, 7" Edition, St, Paul, Minn , 1999, p. 468

* Spe, ¢.g., whllen simtement of Ausarslia, [9 August 2010, p. 12,
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applicable to public and private

Py

operators, such as the monitoring of activities
undertaken by such operators .,.°!

In order to pmicet the environment, to which Argentina attaches the greatest
imponance, the applicable “due diligence standard™ may be said 10 be tantamount to applying
a “precautionary approach”™. The obligalion of sponsoring States to apply he precautionary
appruach in the “establish[ment] and [maintenance] under periodical review of environmental
rules, regulattons and procedures 1o ensurc™ the protection und preservation of the marine
environment is chrﬂbly prosided for in the Mining Code as adopted by the International
Scabed Authority.™=

The second question submitied to the Seabed Disputes Chamber by the Council of the
International Seabed Auwthority rofers to the extent of liability of Siates Paries 10 the
Convention for failure to comply with the provisions of the Convention and the 1994
Agreemnent by a sponsored entity.

Under anicle 139, paragraph 2, of thc Convention, damage caused by the farlure of
a Srate Panty to carry out its responsibilities under Pan XI of the Convention and the 1994
Agreement cntails liability. Article 139 is to be read together with article 304 which provides
that “[t]he provisions of |the] Convention regarding responsibility and liability for damages
are wilthoul prejudice to the application of existing rules und the development of further rules
regarding responsibility and liability under international law™

To avoid liability the sponsoring State must have “adopled laws and regulations and
zken sdministrative memsures which are, within the framework of its lcgal system,
reasonably appropriate for securing compliance hy persons under its jurisdiction” with the
terms of their contracts and their obligalions under the Convention.**

Yet, the Sunie may be liable, regardless of the adoption of such law and regulations, in
accordance with international law, for the fulfilment of its international obligativns
concerning the prowction and prescrvation of the murine environmend, as provided for in
arlicle 235, paragraph |, including for the measures that the State takes in contravention of
the Canvention in respect of marine scientific research conducted by its natural or jundical
persons. In this case, the Stale must provide compensation for damage resulting from such
measures and for damage caused by pollwion of the manne environment ansing out of
marine scientific research undertaken by the State or on is behalf, in accordunce with
article 235.%*

It must also be emphasized that anicle 139, paragraph 2, of the Convention statcs that
its provisions concerning responsibility and liability for damage are “without prejudice to the
rules of international law”. However, article 139 refers o “damage caused by failure of a
State Party ... to carry o its responsibilities under [Part X1 of the Convention]”, Therefore,
damage not caused by a failure of o Sinte Party to adopt laws and regulations or to take
administralive measures reasonably appropriale to secure compliance by the spansored entity
docs not cause liability under article 139,

The ability of the sponsoring State to exert ¢llective control aver the sponsored entity
is paramourt if a lacuna in responsihility and liability for damage caused by operations in the
Area is to be aveided. To this end, the existence of un “elective link™ between the sponsaring
State and the sponsored entity must be taken into account by the Awthority’s organs, the

T HCF hulgment of 10 Apedf 2010, p 58, para. 197

* Regulation 51 2 on Potymetalic Nodules; Regulation 13 2 on Palvmetallic Sulphides.

T Myron Nordquise, Satyn Nandan, Shaltai Roscnne, Michacl W. Lodge (eds.), United Netiuns Comvention on
ifee Law of the Sea [982: & Commentary . Martinus Nijhoft Publishers, vol. V1, 2003, p. 119, para. [ 39

¥ annex [, Art. 4, para, 8, UNCLOS

* At 263, paras. 2 and 3, UNCLOS
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Legal and Technical Commission and the Council for this maner when assessing the
qualifications of applicents. The priticiple of lhe substamlal connection affirmed by the
International Court of Justice in the Nortehohm case™ applics equally here.

As to the oxtent of the liability, it shall be determined, in Argentina’s view, by
reference to the customary law of State rcsponsihility. The basic rule remains restitwtin in
invegrum and, il this is mo1 possible, restitution in kind, e~ asserted by the Permanent Court of
International Justice in the Judgment on the Factery ar Chorzév (Merits)” and reaffirmed by
the International Couri of Justice in a number of cases thereafter”, as well as in the
[nternational Law Commisasion Anicles on Responsibility of Suates for Intemationally
Wrongful Acts.™

Griven the legal status of the Arca as common heritage of mankind, on whaose behalf
the Intemational Scabed Autherity acts, it appears lhat financial compensation including
interest. when due, shall be payahle to the Authority™, withoul prejudice w the right 1o
compensalion of any injured Sute or entity.

The last question concemns the measures thal a sponsoring State must take in order 1o
fulfil its responsibilitics under the Convention, in particular article 139 and Annex 111, and the
1994 Agreement

The specific regulatory and enforcement measures that the sponsoring $tate must take
1o fulfil their responsibility under the Convention ane in principle a matter for the Suare
concerned, Such measures must sccure complignce with all their obligations under the
Convention." The means should be compatible to the end,

In this respeet, it is submitned that in the regulatory and enforcement actions special
regard must be shown 10 the obligations imposed by article 206 and the new international law
of the environment, in particular. the need 1o conduct an environmental impact assessment
(EIA), and 1o consult i in the course ol the I'IA any coastal State across whose jurisdiction the
resource deposit lics™, as well as the affecied population as appropriate, nolably of the
coastal State likely o hc aftected by activitics in the Arca.

In the Puip AMills case mentioned above, the Intemational Court of Justice
acknowledped that the obligation w protect and preserve,

has 10 be interpreted 1n accordance with a peactice, which in recent vears has
gained so much acceplance among States that it may now be considered a
requirement under gencrel intornativnal law 10 underiake an environmental
impa<t asscssment where there i a risk that the proposcd industrial activity may
have a slgmﬁcam adverse impact in a transhoundary contexe, in particolar on a
shared resource.*

it is affirmed that the abligation to request and fo secure thet an environmental iinpact
assessment is conducted iy justified at the intcmationel level “as an expression of the

= hudgmend of & Apeid 1953, 1C.J Reports 1935, p. 23,
T 1938 P.CLJ, Sevies A, ¥ 17, p 47

? Gabeikovo-Nagymuros Profect (Hungary-Stovakiay, Judyment, 10' S Reporrs 1957, p 81, parn. 152; Lagul
Consequences of the Comstruction of o Wall im the Occupied Patesitnian Terettory, Advirory Opnten, 1C.S
Reports 2604, p 198, pares. 152-153; Application of the Carmverdion on the Prevennion and Punishmens of the
Crime of Genacide fBasrte and Herzegmvina v Serba amd Montenegror. Judement. 1O J Reports 200° p 233,

am 460

b Part Two, Chapler Il “Reparalion for Injury™, ILC Antickes. adopicd in 2001 (UNGA Resalution 563 of 12
December 2001).
" Ars. 137, para. 2, 140, and 160, paras 2 f1i) and 2 g UNCLOS.
" Arts. 139_ para. 2, and Annex U1, art. 4, para. 4, UNCLOS.
T An 142, UNCLOS
W Judgment of 20 Aprif 2018, pp 60-61, para 204.
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precautionary principle given the lack of full scientific cenainty and knowledge as 1o Lhe
scale and magnitude of impacts on the ccosystem of the deep ocean™. ™

I'would like to end this presentation, Mr President, by respectfully recalling thal the
advisory opinion requested from the Seabed Disputes Chamber by the Council of the
Intemnastional Seabed Authority, although triggered by a proposal of the Government of
Nauru. is and shall be considered unrelaled Lo the applications for approval of a plan of work
for exploration in rescrved arcas made by Nauru Ocean Resources Inc. (sponsored by the
Republic of Nauru) and Tonga Offshore Mining Ltd. (sponsored by the Kingdom of Tonga)
in 2008, whose consideration by the Legal and Technical Commission of the Authority was
postponed a1 the request of the very applicants “due to the cument global economic
cireumstances and other concems™,

Mr. Prosident, Members of the [Chamber], this concludes Argentina’s presentation.
I thank you for your attention.

The President.
‘Thank you very much, Ambassador Cerutli,

This an appropriate time for the Chamber to withdraw for 8 break of 30 minutes. The
meeting is now suspended.

{Short wdiowrnment)

The Presiden:

May I advise you that the present sitting might he a little longer than anticipated because,
with the consent of the interpreters, we will hear the three speakers even if we have to go
beyand one o'clock, but et us hope not much beyond, so that we can avoid having a short,
scparaie sitling in the aftemoon.

On behalf of the interpreters, may [ also ask the speakers not to speak too quickly?
This creates some pressurc which is not welcome.

May | add another remark? Yesterday [ said that this procceding contained two
premiére. In fact, | should have said “three” but I did not dare; now I dare. It is also the first
time that our hearings have been transmitied direct through the web all over the world.
Yesterday 1 did not dare mention that because, heing a premidre, we did not know whether it
would work, but now 1 have news from many parts of the world that it does indeed work.
Therefore, when you speak you should think that the public is not all here.

[ now have the pleasure of giving the Moor 10 the distinguished representative of
Chile.

Mr Plaza, you have the floor.

* Wrrem sustement of Mexuco, 17 August 2010, p 30, para, 110
* Writhen satement of the International Seabed Authority, paras. 1.1 to 1,10
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STATEMENT OF MR PLAZA
CHILE
(ITLOSPV.2010/2Rev.2, E. p. 26-34]

Mr Pluza:
Mr President and Members of the Seabed Disputes Chamber, it is my great honour to appenr
before you today on behalf of the Government of Chile,

The Government of Chile has welcomed the invitation by the President of the Seabed
Disputes Chamber of the Internativnal Tribunal for the T.aw of the Sea 1o the States Partics to
the United Nations Convention on Lhe Law of the Sea to present views on questions posed by
the Council of the International Seabed Awhonty on 6 May 2010, within the context of
article 191 of the Convention.

Chile’s comments will refer 1o the subjects embraced by these questivns, Laking into
account fundamental principles of intemational public order cmbxdicd in the notion of the
common heritage of mankind that inspires the United Nations Convention and the regime
derived thereo!,

We all agree Lhat this regime represents onc the most significant achicvements in the
process of institutionalization of the law of the sea assipning a primary role to the
International Scabed Authority as the guarsntor of the common heritage principle.

The system set out in article 153 of the Convention implies that the Enterprise, the
States, together with State enterprises, and State-sponsorcd entitics associated with the
Seabed Authority all are involved in seabed erea activities. This is more patent by the fact
that the system of ¢xploralion and exploitation envisioned in the Convenlion subjects the
activitics tn be undertaken 10 regulated procedures such as authorization and a contractual
framework.

The Authority is bound Lo respond to the inderest underlying its primary competences.
The advisory opinion that is under consideration by the Seabed Disputes Chamber of the
Intemnational Tribunal for the Law of the Sea provides an opporiunity to participale in the
legai process of rendering effective the international public interest through assistance 1o the
Authority in the accomplishments of its important goals.

There is to controversy in the asscrtion that States Parties arc obliged to cooperate
with the Authority in Lhe performance of its function of convrelling activitics in the Arca. The
Authority is lo secure contpliance by States Parties and other entities with Part XI of the
Convention, its releyant Annexes, the rules, regulations and procedures of the Authority and
the terms of approved plans of work.

It is worth mentioning that the general conduct of States in relation to the Arca shall
be in accordance wilh the provisions of the Convention and with general intemational law,
withoul distinctions: this is Lhe commeon principle. At the same lime, the lcading goal of the
regime embodied in the Convention is the benefit of mankind. This feature must inspire all
sclivilies in the Arca.

Thus, activities with respect to the scabed resources shall take into consideration the
interests and needs of developing Slates as members of mankind. This rule should inspire Lhe
whole application of Part X1 amd related norms. For this reason, we also face an apportunity
to shed light on the assislance Lo States, mainly developing nations. who would like to play a
rtor¢ active role in the seabed activitics and to contribute to the developraent of it resources.
Through Lhese introductory comments, Chile, as a Swe Parly to the Convention, is pleased 10
advance some answers t0 the questions raised by the Authority with a view to cooperating
with its important funclions.

Provisions of the Convention constitute a comprehensive legal system to be
interpreted in conjunction with the general principles of intemational responsibility of the
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Sunes. Together, they constitute the fundamental framework 10 address issucs such es the
status of the sponsorship by States Parties of aclivities in the Area, the extent of liability of a
State Panty for any lailure 10 comply with the provisions of the Convention by an entity
whom it has sponsored under article 153, paragraph 2(b), of the Convention, and the scope
and meaning of the necessary and appropriate measures (hat  sponsoring Stale must take in
order to fulfil its responsibility. This assertion is particularly valid when activities are not
conducted by the States themselves but by entitics sponsored by Sulcs Parties.

The questions bcfore us are:

1. What are the legal responsibilities and obligations of States Partics 0 the
Convention with respect to the sponsorship of activities in the Area in accordance with the
Convention, in particular Part X1, and the 1994 Agreement relating to the implementation of
Part XT of the United Nations Convermion on the Law of the Sea of 10 Diccember 19827

2 What is the extent of liability of a State Party for any failure to comply with
the provisions af the Convention, in particular Part X1, and the 1994 Agreement, by an cnlity
whom it has sponsorcd under article 153, paragraph 2 (b), of the Convention?

3. What are the necessary and appropriaie measurcs that a sponsoring State must
ke in order 1o Rulfil its responsibility under the Convention, in particular article 139 and
Annex 1ll, and the 1994 Agreememt?

These questions should be answered in the light of the general responsibilities af the
States Parties with respect o activitics in the Area.

We will refer first to the general obligations of States Partics 1o the Convention and
then to the particularitics that may be applicable to Pan X1 and the seabed regime. In this
respect, it is reasonable to suslain that according to the 1969 Vienna Consention on the [aw
of Treaties, the United Nations Convention for the Law of the Sea provides the general
syatemic Iramework 0 deal with the obligations upon Swates Partics in the scabed area that
comprise, among other obligations, those accrued 10 them as sponsoring States of contractors.

In this respect, we should 2150 bear in mind anicle 304 on responstbility and liability
for damage, which provides: “The provisions of this Convention regarding responsibility and
liability for damage are without prejudice 1o the application of existing rules and the
development of further rules reganding respansibility and liability under intemational law™,

Provisions envisaged in article 235 of the Convention on Responsibility and Liability
within the context of prtection and preservation of the marine environment are also relevani
to answer the questions submiticd to the Chamber, 1t is clear that the asserion that “Stales are
responsible and liable for the fulfilment of their intemational obligations conceming the
protection and preservation of the marine environment”, and their possible liability in
accordance with internationa] law, is a general principle that applies to netivities in the Area.

Consequences arising from this general principle will comprise the adoplion of
measured 50 as 0 assurc the exisience of procedures and cffective remedies for damage
caused by pollution of the marine environment by nawral or juridical persons under their
jurisdiction. Hence, that is the relevance of disputc sctilement procedures to deal with these
issucs.

As a general norm applicable to activilics in the Area or that may have an impact on
the Area, article 138 of the Convention sets oul a common legal ground for all Siates Parties
as follows;

I'he general conduct of States in relation 10 the Arca shall be in accordance with
the provisions of this Parl, the principles embodied in the Charter of the United
Nations and other rules of intemational law in the inierests of maintaining peace
and security and promoting internaticnal cooperation and mutual understanding.
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Answers to the Questions

Question 1: Tn compliance with the general rules, article 139 provides for basic obligations
and standards of responsibility for States carrying out activities in the seabed arca, first and
foremost. the responsibility to ensure compliznce and, afier that, conditions and requirements
for the liability for damage.

This is spelled out as follows: Statcs Porties shall have the responsibility to ensure that
activities in the Arca, whether carried out by States Partics or State enterprises or natutal or
juridical persons which possess the nationality of States Parties or are effectively controlled
by them or their nationals. shall be carried out in conformity with this Pan. The same
responsibility applies 10 international organizations for activities in the Arca carmried out by
such organizations. This is a general obligation for all States Parties towards persons or
entities subject to their jurisdiction due to the nationality or according to the effective control
rule.

Paragraph 2 of article 139 provides that damage caused by the failure of a Swte Party
or international organization to carry out i1s responsibilitics under this Part shall cntail
liability. Mowever. according o paragraph 3 of article {39, a State Party shall not be liahle
for damage caused by any failure to comply with this Part by a person whom 11 has sponsored
under article 133, paragraph 2(b), if the Stawe Party has taken all necessary and appropriate
measures o secure effective compliance under anicle 153. paragrmph 4. and Annex [,
article 4, paragraph 4, of the Convention.

Moreaver, the Authonty is endowed with the competence ta exersise control ¢ver the
activitics in the Arca “us is necessary™ for securing compliance with the relevant provisions
of the Convention and rules relating thereto. In their tum, States Parties shall assist the
Authority by teking all measures necessany to ensure such compliance in accordance with
article 139,

Then we shall deal with the specific responsibilities related to the sponsorship of
activitics in the Arca. Paragraph 4 of anticle 4 of Annex 11 of Lhe Convention provides that “a
sponsoring State or $tates shall, pursuant lo Article 139, have the responsibility 10 ensure,
within their legal systems, that a contractor s0 sponsored shall camry out activities in the Arca
in conformity with the werms of its conirac and its obligations under this Convention,”

The obligation lo ensure is qualificd by the next sentence which provides that

A sponsoring Sute shall not, however, be liable for damage caused by any failure
of a contractor sponsored by it to comply with its obligations il that State Party
has sdopied laws and regulations and taken administrative measures which are,
within the framework of its legal system, reasonably appropriate for securing
compliance by persons under its jurisdiction

The comerstone of the system of reaponsibility and liability of the sponsoring State is
hereby exposed. We should then refer 1o the scope of the obligation applicable to States,
which is to ensure thal a sponsored conlracior earries out activities in conformity with the
contract to which it is a party end its obligations under the Convention.

It is evident that the obligation to ensure does not mean to provide a guarantce by the
spohsoring Slate to the conduct that a contractor may have. Operator's responsibility and
liability does not entail the responsibility und liability of the sponsoring State. Tt is clear that
the Convention docs not attribute the activilies of the operator to any sponsoring State, snd
that the Convention assigns primary responsibility to the contractor [or its own activities.

Thence, Lhe Convention adopts the pattern of other intemnationally negoliated
instruments in relation to damage - including damage o the environment - which would not
have occurred or continued if the sponsoring State had carried out its obligatiens under the
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Convention with respect to its operator. This poses the question of the status and scope of the
applicability of the concept of residual liability of the sponsoring Stute according to the
Convention.

It is thus expected that the sponsoring State adopts laws and regulations as well as
administrative measures which are pecessary and reasonably oppropriefe lo secure
compliance by the sponsored contractors of the vbligations sct out in the Convention. The
asscssment of what is necessary and reasonably appropriate for securing compliance may
have o take into account the specilic circumastanices of the case, as there arc no absalule
obligations arising {rom these provisions.

Nevertheless, there must be a level of certitude of what is expected from a sponsoring
State in order o assess whether the agreed standards of due diligence have been satisfied by
the sponsoring Staw and by the operator. The Opinion of this Honourable Chamber will
provide guidance to render these notions more accuraie,

According to what has been said, the Convention artributes an important role (o the
internal icgal system of each State Pany desiring to participale in activitics in the Area and to
spamsor an entity subject to its jurisdiction.

Question 2 on State liability for a failure to comply with the provisions of the
Convention and the 1994 Agreement by an entity it has sponsored raises two imporant legal
questions:  the existence ol the clements conducive to State liability and the distingtion
between obligations accrucd to 2 State from the obligations of the contractors.

There is no doubt that the general principles on Siate responsibility and eonsequent
State liablity apply in case of breach of intermational obligations antrbuted 1o the sponsoring
State. lis conscquence is the duty to make reparation for wrongful acts. Arnticle 139 takes care
of this obligation in paragraph 2, where it is envisaged the liability for damage caused by the
fuilure of a Stale Party to canry oul its responsibilitics under Part X1, unless such State Party
has token all mecessary and appropriate measures 1o secure effective compliance by the
operator. The structure of this provision scems to be very important to understand how the
systemn has been conceived.

We shoutd not forge! that the sponsoring State is a certifying authority of the
matienality or the effective control exercised upon an applicant entity or its nationals, taking
into consideration the place of registration and the primary place of busincss/domicile. The
sponsoring Sule is also bound to ssseri that the applicant has the necessary financial
resources (o meet Lhe estimated costs of a proposed plan of work for exploration. It means
that the sponsoring State must show evidences of a substantial and genuine link with the
contractor, The effective control test is of utmost importance,

While it is evident that the State Party does not assume responsibility for the conduct
of @ contraclar whom it has sponsored, and thal any liability will be the consequence of 1s
own failure to comply with jls own duties, it is also worth noticing that the Convention
altaches consequences in cascs where it can be demonsirated that there has been a causal link
between the damage produced by the conduct of a coniracior and the failure of the sponsaring
State to comply with ils own obligations.

In this context, & question may come up as to whether the breach of States obligations
created the conditions for the failure of the conactor Lo abide by its obligations.

Environmental occuwrrences attribatable o a breach of obligations by the contractor
and the role of the sponsoring State regarding presention and the status of the precamtionary
approach for such Swtes posc mure specific questions. For this purpase, the provision
confaincd in the Repulations on Prospecting and Exploration adopted by the Scabed
Authority aiming a1 the sponsoring Stalc obligalion to cooperate with the conlractor in the
cstablishment and implementation of moniloring programs regarding  prolection and
prescrvation af the marine environment should be read together with the duty for a
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sponsoring State to apply the precautionary approach as refleeted in the Rio Declaration
(Principle 13} in onder 10 ensure eflective protection for the marinc envimoment from
harmiul effeets.

Question 3: While 1hese quesiions may have e be decided by tribunals in the future,
the third question posced to the Seabed [Disputes] Chamber encompasses elements which are
more related to the definition of the substantive ebligations of the sponsoring State in order to
fulfil its responsibilities under the Convention and the 1994 Apreement.

The answer to this question is directly related 1o the status of obliyations analyzed
under Question 1. It is our view that the answer to this Question 3 depends on the
cstablishment and enforcement of appropriate measures, as well as the enactment of laws and
regulations applicuble 10 the various stages of the contractor’s involvement in scabed
activities.

It might be imporiant to characterize as effective the kind of control that a State is
suppersed 10 exercise over a contractor. Thal is tn say, capable of ensuring the availability of
legal and material resources of the operator e comply with the Convention

Thence, the standand of due diligence that should be expected from each State
although undittercniiated in terns of its normalive source and definition may be adjusted
according to the specific cincumstances of cach case.

Accarding to this, it is important to bear in mind the role of environmental principles
and rules in the shaping of the concent of due diligence and its enforcement.

Mr President. Members of the Chamber, [ come 1o my conclusions.

Recapitulating, the sponsoring State is bound to adopt laws and regulations to secure
effective compliance with the tworms of the contract between an operator and the Seabed
Authority. The precise contemt of such regulations is not defined, but the Convention refers to
“appropriale™ and “reasonable™ measures. notions to be assessed in conlroversial cases by
means of dispute senlement procedures by reference w general applicable standards and the
specific situation of cach sponsoring Statc and canlractor,

Dugc to the special role artributed by the Convention o the sponsoning State to assist
the Authority Lo exercise the control over the activities in the Area, it is most plausible to
asscri that the obligation for States Parties is not only 10 adopt laws and regulauons bt zlso
to render them efTectively applied.

The role assigned to a sponsoring State is a consequence of the parallel system
adopted for the organization of the conduct of operations hy the Convention. It means &
system based on the association between the Authorily and Sutes Parties and enlities.

Being the contractor, the primary responsible aclor in this systern, it is important that
the role of the sponsoring Stale for securing campliance by 2 contractor whom it has
sponsored be subjoct 1o responsibility and liability principles for its own conduct and failures,

Mr President. Members of the Seabed Disputes Chamber, thank you for your
attenlion.

The Presidenr
Thank you very much, Mr Plaza
I now come to the representative of Fiji.
Mr Tikoisuva, you now have the floor.
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STATEMENT OF MR TIKOISUVA
FUI
[ITLOSPV.2010:2Rev.2, E. p. 35-42]

AMr Tikeisuva

President and distinguished Mcembers of the Scabed [Disputes| Chamber of the Intemational
Tribunal lor the Law of the Sca, allow: me, Honouroble President, ta thank this Elunourable
Chamber for agrecing to allow ithe Republic of the Fiji Islands to prowent a statement on this
very important issuc of the seabed. Fiji is a smail island Statc, amongst othet ncighbouring
small island nations fully surrounded by the vast Pacific Ocean,

This stawement is prescited on behalf of the Republic of Fiji in respect of the
yuestions  submitied to this Honourable Chamber for an advisory opinion on the
responsibilitics and obligations of States sponsoring persons and enlitics with respect to
activitics in the intermational seabed arca (known as “the Area™).

At the owtset, Fiji reiterates the basic requirernent n arlicke 140, paragraph |, of the
1982 United Nations Convention on the Law of the Sea (“the Convention™ that activities in
the Area shall be carried our “1aking into particular consideration the interests and needs of
developing Swales". Moreover, the submissions that we make here are presented in strong
support of "the effective participation of developing States in activitics in the Arca” as
mandated under article 148, We are mindful of the definition of "activities” ax stipulated in
article 1, paragraph 1(3).

Despite their limited economic capacitics. developing States have been given the
opportunity Lo participate in and bencfit from activitics in the Area through parinerships with
privaie sector enterprises. Whilst there is much scope to increase the involvement of
developing States in activities in the Area, Fiji is fully cognizant of the need for developing
States to do so with a clear understending of the extent of the responsibilities and liabilitics
involved. In further recognition of the imponance of emviranmental protection and the need
for $iates 1o fully understand their responsibilitics when it comes to activitics in the Area, Fiji
is exploring the opponunity ta host a regional environmental seabed seminar in early 2011 in
cooperation with the International Seabed Authority.

In line with the above measures, Fiji considers it important that advice be provided by
this Honorable Chamber on the questions presented 1o it by the Council of the International
Scabed Authority.

The three questions for this Honorable Chamber's consideration and determination are
clearly set out in the Council's decision ISBAS16/C/13 of 6 May 2010, We will address them
in tumn in the course of this statement.

State Responsibilitics and Obligations: The first question which this Chamber is
required to consider and render its opinion on is: "What are the Icgal respomsibilities and
obligations of Swalcs Panties 1o the Convention with respect ta the sponsorship of activities in
the Area in accordance with the Convention, in particular Pant X1 of the United Nations
Convention on the Law of the Sea of 10 December 19827

In our view, the United Nations Convention on the Law of the Sea aof 10 December
1982 (“the Convention™) provides a comprehensive framework regarding the responsibilitics
and obligations of States Parties who sponsor individuals and enterprises that undertake
activities in the Area While Pan XI of the Convention, together with the Agreement to
implement Part XI (“the Agreement”™), provides the legal framework goveming activities in
the Area, it is submitted that this Part cannot be read in isolation but has to be read and
interpreied in conjunction with the other pants of the Convention and the Agreement to fully
address this question.
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The provisions of the Vienna Convention on the Law of Treaties (VCLT) also maks it
clear that the terms of a treaty, such as the Convention, have to be interpreted in their context
and in light of the treaty’s abject and purpose. The VCLT, under Anicle 31(3), clarifies that
"any relevent rules of international law applicable in the relations beiween the partics” also
need to be taken into account.

Indeed. the authoritative commentary on the Convention by Nandan, Lodge and
Rosenne, United Nations Convention on the law of the Sea 1982: A Commcentary.
Volume VI, published by Martinus NijholT Publishers of New York (“the Commentary™),
observes a1 p.119 that "the pravisions af the Convention regarding responsibility and liability
are without prejudice to the “application of existing rules and the development of further
rules’ regarding responsibility and liability under intermational law”. That obscrvation was
made with reference to article 139 of the Convention, which should be read together with
articlec 304,

As such, Fili takes a slighily wider view of and approach to this question by muking
reference to other relevant provisions of the Convention that are not strietly within Part X1
Where applicable, reference is alse made to other matertal 10 provide greater clarity.

In respect of the responsibilitics of a sponsoring State, some of the key responsibilitics
include:

(8)  Afticle {39, paragraph | - which requires (hat activities in the Area he carried
aut in compliance with the requirements of Part X1 of the Convention {which deals with the
development of resources in the Arca).

(b)  Aicle 153, paragraph 3 - requires the approval of the Authority to be
obtained by a State-sponsored entily for activities in the Arca in the form of a contract, since
those activitics in the Arca are to be "arganized, carried out and controtled by the Awhority".

(¢)  Article 153, paragraph 4 - provides that a State Party must assist ibe Authority
"by taking all measures necessary to ensure ... compliance” with anticte 139. As ta what the
phrase "al} measures necessary” entail, this Honourable Chamber is invited to consider that
issue in totality with the whole of Part XI. Some guidance in that rogard is offered in
Annex 111, article 4, paragraph 4.

(&) Awicle 4, paragraph 4, of Annex I - which, as the Commentary cites at
p. 126, "requires sponsoring Stales (o ensure, within their legal systems, that contractors carry
oul activities in the Ares in conformity with the terms of the contract with the Awthority ard
their obligations under the Convention™.

(¢}  Regulation 31(2} of the Regulations on Prospecting and Fxploration for
Polymetallic Nodules in the Area {“the Regulations™} adopted by the Authority - obligates a
spansoring Statc to adopt a precautionary approach to ensure the effective prateetion of the
marine environment fom harmiul effects that may ansc from activities in the Arca.

(N Anicle 235, paragraph 3 - in respect of damage caused by pollution of the
marine environmenl, States arc required to establish, where appropriate, an adequate
compulsory insurance or compensation fund.

There arc other more general responsibilities contained in the Convention, for
instance under Pan X1, whick apply to all Staics, including States sponsoring activities in the
Area. [t will be apparent from the provisions of the Convention just outlined above, as well as
from a reading of the other Paris of the Convention not highlighted here, that the legal
responsibilitics and obligations of Stales sponsoring activities in the Area are invariably the
same as those imposed upon Swates who arc involved directly in such activitics.

Question two is with regard to the extent of a sponsoring State's liability. The second
question before this Chamber is: “What is the extent of liability of a State Pany for any
failure 1o comply with the provisions of the Convention, in particular Part X1 and the 1934
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Agreement, hy an entity that it has sponsored under Article 153, paragraph 2(b) of the
Convenlion7”

It will be clear from a reading of the provisions of article 139, paragraph 2, on liabilicy
that it is “without prejudice” to the rules of international law and article 22 of Annex [I1.
Anncx 11, anicle 22, provides that a contractor is liable for any damage arising out of
“wrongful acts in the conduct of its operations™ vndertaken in the Area and that in every case
the linhility is “for the actual amount of the damage™.

In addition, Annex III, anicle 4, paragraph 4, nuakes it clear that the contractor is
prima facie lisble for any damage that il causes. As noted in the Commentary (at page 127),
“this principle is restated in the Regulations on Prospecting and Exploration for Polymetailic
Nodules in the Arca. which contain a provision [set out in Annex 4. section 16] relating to
responsibility and liability as part of the Standard Cluuses for Exploration Coniracts™.

The second limb of anicke 139, paragraph 2, also clarifies thal:

A State Party shall not . e liabic for damage caused by any failure to comply
wilh this Part by a person whom it has sponsored under Article 153, paragraph
2(b}, il the $tate Party has taken all necessary and appropriate measures (o secure
effective compliance under Arucke 153, paragraph 4, and Anncx I, article 4,
paragraph 4.

In plain terms, a sponsoring State is nol liable for any damage caused by the
contractor if that State has "wken all ncccysary and appropriatc measures” 1o secure cffective
compliance on the part of the contractor. Annex |11, anicle 4, paragraph 4, provides some
guidance as to what those "necessary and appropriate measures” might be. They include the
adoption of laws and regulations as well as the implementation of "administralive measures
which are, within the framework of its legal system, rcasonably appropriate for secuning
compliance". Furthermore, it (s noted from the Commentary {at page 127) that this "implics
some flexibility in the type of measures [that might be imposed], and docs not necessarily
require sponsoring States to ke enforcement action against conwractors, hut it does clearly
require some action to he aken by the sponsoring Sute”. In addition. il may he noted that
Siate Partics also have the obligation. pursuant o article 209, paragraph 2, 10

adopt laws and regulations te prevent, reduce and control pollution of the marine
environment from activitics in the Arca undertaken by vessels, ingstallations,
structures and other devices fving their Nag or their registry or operalion under
their authority, as the case may be.

In view of the clear language of the Conventlon, Fiji comends thal so long as
u sponsoring State cnacts domestic legislation that properly regulates activitics in the Area,
seeks to prolect the marine environment from pollution, establishes an adequate and
compulsory insurance or compensation scheme, and undertakes other relevant admunistrative
measures in respect of such activitics in the Arca, the sponsoring State will not be liable for
damage caused by any failure of a contractor sponsored by it W comply with its obligations.
In other words, there is no residual responsibility or liability on the part of the sponsaring
Statc should the contractor fail to obserme¢ the standards cstablished in the domestic
legislation cnarted in accordance with Part X1 of the Convention and general intermational
law.

Question three is with regard to the necessary and appropriatc measurcs & Stale must
take. The final question referred to this bonourable Chamber for an opinion asks: "What are
the necessary and appropriate measures that a sponsarning State musi take in order 1o fulfil! its
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responsibility under the Convention, in particular Article 139 of the Convention and
Annex I, and the 1994 Agreement?”

From a developing Statc point of view, Fiji submits that the requirements and
standards established under Part X[ of the Convention apply cqually tw all States without
repard to economic status or financial and other resources capability, In the absence of ¢lcar
language or express provisions to the contrary, it can be inferred that the adoption of
legislative frameworks and the implemeniation of administrative measures {(Annex T11,
arficle 4, paragraph 4). as well as their enforcement by States, must be consistent with the
standards established under the Convention.

Fiji holds the view that appropriate legislation which a S1ate might adopt in respect of
activities in the Area must be sufficient, cffective and in aceordance with international
standards. That will ensure there is some element of uniformity across jurisdictions. To that
end, Fiji submits that the Authority should consider assembling a madel legislation that will
assist State Partics in muintaining international standards in their domestic legislations. The
Autkority could ensure that such model Icgislation includes insurance provisions that cover
the spomsoring State as a beneficiary and provides minimum insurance protection for each
stage o the operation. For inslance, anticle 235, paragraph 3, mandatcs that:

With the abjective of assuring prompt and sdequate compensation in respect of
all damage caused by pollution of the marine environment, States shall cooperate
in the implementation of existing international law and the further development
of imernational law relating to responsibility and liability for the ossessment of
and compensation for damage and the settlement of related disputes, as well as,
where appropriate, development of criteria and procedures for payment of
adequate compensation. such o4 compuisary insurance or compensation funds,

To reinforee the point about wniform standards, i1 will be noted that article 194 of the
Convention, dealing with the protection and preservation of the marine envirenment,
provides that States are to take

all measures ... that are necessary to prevent, reduce and control pollution of the
marine environment {rom &ny Souree, using for this purpose the best pricticable
means at their disposal and 1 accoedance with their capabilities, and they shall
endeavour t0 harmonize their policies in this connection.

Whilst it is seeepted that this imports the element of due diligence in the discharge of
a Swte's responsibilities under the Convention, what is actunlly meant by duc diligenee is
unclear and varies in practice under different treatics. Malcolm Shaw QC, in his book on
International Law, published by Cambridge University Press in 2003, observed ai page 764
that:

The test of due diligence undoubdedty imparts an element of fexihility into the
equation and must be tested in the lipht of the circumstances of the case in
question. Stares will be required, for example, 1o take all necessary sieps to
prevent substantial pollution and to demanstrate the kind of behavior enpected of
goxd government, whike such behavior will probably require the extablishment of
systems of consultation and notification.

As a finst step and in the abscuce of a model legislation, Fiji considers that the
Caonvention already provides key requirements and standards that set the minimum threshold
for the discharge of & sponsuring State’s responsibility. Although cenain aspects of the
standards contained within some of the provisions, such as anticles 139, 153 and Annex ML,
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anticle 4, paragraph 4, are vt to be clarificd, us already pointed out in this statement, cnough
indications are nevenheless presented hy those and other provisions of the Convention that
will guide sponsoring States in the discharge of their responsibilities under it.

This view eccords with the basic duty of Staes that they arc not to &ct in a manncr
that will sdversely affect the rights of other States.

To conclude. Mr President, in summary, Fiji submits that:

(i) Pan XI of the Convention provides 8 clear bemchmark and framework setting
out the responsibilities and obligations of a State that sponsors a contractor conducting
activitics in the Area.

(iiy  The extent of a sponsoring State’s liability is confined 10 a foilure on its pan to
sccure compliance by a contracwor with the terms and conditivns of its contract, The
contracior bears the primary responsibility for any damage caused.

(jii)  The types of measurcs, whether legislative or administrative, that a sponsaring
State adopis in respect of activitics in the Area must be sufficient, effective and in accordance
with imemational siandards.

Honourable President and Members of the Inicrational Tribunal of the Law of the
Sen, thank you for atteniion and patience,

The President.

Thank you very much, Mr Tikeisuva. representative of Fiji.

I now give the floor to the distinguished representative of Mexico, Ambassador
Hemander,
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STATEMENT OF MR HERNANDEZ
MEXICO
(ITLOS/PV.20102Rev.2, E, p. 42-34)

Mr Hernandez.

Yaur Honour, Judge Tullio Treves, Pressdent of the Seabed Disputes Chamber, distinguished
Members of the Chamber, it is an honour for me to appear before you today in my capacity as
Legal Adviser 1o the Ministry of Forcign AfTairs of Mexico.

[ fee] particularly privileged today, 15 Scptember, when Mexico is celebrating the
200" anniversary of the beginning of its War of Independence. This is the first accasion that
the Chamber has been asked to render an edvisory epinion in accordance with article 191 of
the UN Convention on the Law of the Sea. We salute the opportunity to resort to the expertise
and wisdom of the Tribunal and Members of this Chamber. The advisory opinion will
calighten the International Secabed Auwthority on & question of uwtmost importince for the
exploration and cxploitation of the deep scabed and will enrich international jurisprudence

Mr President, Members of the Chamber, if you will allow me, T will now tum ta the
substance of my statement. 1 will speak for about 30 minutes.

Firsy, it is the view of Mexico thal the thece questions posed by the Council call for
a broad approach, which entails (he need to Jook for the relevant provisions of the Convention
and its annexes, the 1994 Apreement and the rules, regulations, and procedurcs of the
Authority. Thal is not only wamrantcd by the broad formulation ol the questions posed by the
Council but also, as other writien stalements have highlighted, by the operation of article 38
of the Statute of the Tribunal read in conjunction with article 293, paragraph I. of the
Convention. In that sense, “other rules of intermational law not incompatible with {the]
Canvention™ may also be applicd.

Secondly, one should not forget that the impacts of the activities in the Arca on the
marine envirenment of the decp seabed, particularly to its henthic ecosystems, are largely
unknown. ‘The uncertainties over the impacts to the marine biodiversity from seabed mining,
i particular (o the deep ocean ecosystems found at hydrothermal vents, have raised concerms
from scientists, policy-makers and environmentalisi, amonyg others. Indeed, the
environmental consequences of cxploring and cxploiting polymetallic sulphides at deep sea
venls remain uncertain,

it is submilted that, in answering the questions framed by the Council, a broad
approach and the spplication of the precautionary principie. given the existing scientific
unceriainty, require to be duly taken into account as the background within which the nature
and scope of the responsibilitics and obligations of States sponsoring persons and entities
with respect 10 activities in the international scabed area need to be assessed.

Al the cnd, Mr President. @ broad approach is also justified by the preamble of the
Convention on the Law of the Sea which reminds us that “problems of ocean space ere
closely interrelated and need 10 be considered as a whole”.

Allow me now to address cach of the questions raised by the Council of the Authority.

Question |: Mexico is of the view that a broad approach should be considered in
identifying the responsibilitics and obligations of the sponsoring State under Question 1.
Thase responsibilitics and ohligations include prominently the need 10 prevent
monopolization of activities in the Area, az well as the obligations to protect and preserve the
marine cnvironment as envisaged in the Convention, including its Pant X11.

States have a wide variety of ohlipalions to comply with sponsoring persons and
entities for activities in the Arta in conformiry with article 153, paragraph 2(b), of the
Convention.
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Part X1 has specific references 1o obligations of the Authority and States Partics to
protect and preserve the marine eavironment. These obligations need to be read together with
the obligations of States consistent with the obligations found in Part X11 of the Convention,

Atticle 145 prescribes the obligation to take neccisary measures in accordatice with
the Convention with respect 10 activities in the Arca to ensure effective protection for the
marine environment (rom harmful effects which may anse from such activities. To thet end,
the Awhority shall adopt appropriate rules, regulations and procedurcs for the prevention,
reduction and control of pollution, the protection and conservation of the natural resources of
the Area and the prevention of damage to the flora and fauna of the marine environment,
These references include. in contemporary terms. the biodivenity of the deep sea bed beyond
limits of national jurisdiction.

Apan from having cfTective legislation and adminisirative measures 1n thai regard,
Stutes have the “obligation” to ensurc that sponsored persons and entitics comply with a
number of environmental requircments in order to conclude contracts with the Authority for
exploiwation of the resources of the Area Ln this connection, the regulations for polymetallic
nodules and the regulations for palymetallic sulphides contain a varicty of obligations to tha
elfect.

At the outsel, it is notewonhy o recognize the broad definition of “marinc
envirenment” found in common Regulation 1{3)c) of both sets of regulations. This broad
definition is not found in the Convention but could be considered a normative development il
compared with article 1, paragraph 1({4}. of the Convention which defines only “pollution of
the marine environment.”

These and other elements to addecss Question | are lutly developed in Mexico's
WrHten stalemenl

Let me now tem to Question 2, It is well know that, under general international law,
any breach of a Staic Party to carry out its oblipations under the Convention cntails State
responsibility and gives rise to reparation for the inflicted injury by the interationally
wrongful act.

That includes the breach of the general obligation of States 1o ensure that aclivities
within their jurisdiction and control do not harm the environment or arcas beyond national
jurisdiction. The existence of the principle of prevention as a customary rulc was confirmed
by the [nternational Court of Justice in the Legality or [se of Nuclear Weapons cuse, and also
most reeently in the Pulp Mills on the Uruguay River casc.

In the context of the first sentence of anticle 139, paragraph 2, of the Convention,
damage causcd by the failure of a Statc Panty to carry out its responsibilitics under Pant X1
and the 1994 Agreement entails its liability. Such failure constitutes a breach of the
obligations of the Suate Party under the Convention and thus engages the fiability of the Stawe
for internationally wrongful acts.

In addition, according (o the second sentence ol article 139, paragraph 2, there might
be instances where damage is caused by the sponsored cntity for noncompliance with its
obligations. In those cascs, in owder to engage the liability of the sponsoring State, it is
necessary to <onvincingly cstablish a link between the damage inflicted by the sponsored
entity resalting from its non-compliance and the State Pany’s (eilure to take all necessary and
APPIOPTIAte Measures.

However, aceording to the second sentence of article 139, paragraph 2, the Suatc will,
prima fucie, be absolved from being liable il it has taken all necessary and approprizic
mcasures 19 secure ¢lfective compliance with the provisions of the Convention and related
Annexes, as well as the rules, regulations and procedures of the Authority, including the
approved plans of work, as reflected in article 153, paragroph 4, All “neressary and
appropriate” measures arc further elaborated in Annex [II, anlicle 4, paragraph 4. They refer
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to the adoption of legislative and administrative measurcs within the framework of the lepal
system of the sponsoring State.

The obligalion of the sponsoring State o toke all necessary and apprapriate measures
to secure effective compliance by adopling laws and regulations and by taking administrative
measurcs within the framework of its legal system is onc of due diligence. In order for the
sponsoring State 1o discharge this obligation, it requires exercising a high threshold of due
diligence inasmuch 25 there are seientific uncerntainties relaling to the impects on the fragile
eeosystems of the intemational seabed arca. The content and scope of the cancept of duc
diligence applicd 10 this context will be further devcloped in my interveotion when
addressing Question 3.

Mexico is of the vicw, along with some other parlies and entitics which submited
wrilten statements, that article 22 of Annex III, as well as Section 16.1 of Annex 4 to both
Regulations on Polymetallic Nodules and on Polymetallic Sulphides, channcls to the
sponsored entity or persons the primary liability to cover the umount for the damage that it
caused, including the costs of reasonable measurcs lo restore or reinstate the marine
cnvirutiment and reasonable measures ta prevent or limit damage 1o the marning environment.

However, channelling primary liability to the sponsored entity does not absolve
entirely in every case the sponsoring State from being held subsidiarily liable, For instance,
that situation might arisc if the sponsored entity lacks sulficient linancial resources to fully
cover the amount of the damage or is no longer available. This subsidiary liability might be a
reflection that the State has failed 1o wake all necessary measures to secure compliance for not
providing the appropriate recourse within its legel system to cnsure prompt and adequale
compensalion, or that it has not introduced the obligation of the operater lo maintin an
adequate financial security as envisaged in article 235, paragraph 2, of the Convention.

As in many other liability regimcs, the Convention also atempts to emphasize the
reparative function of liability. By atlaching primary liability to the sponsored cutity, the
obligation to repair is shifted to the entity which caused the damage. This is in line not only
with the “poiluter-pays”™ principle bul is also a matter of equity and fairncss to aliovate the
burden to those wha benefit from the activitics in the international seabed arca; otherwise,
they would have been unjustly enriched. However, in addition to the spansared entity, as 1
already explained, the sponsoring State may also be liable if cerain conditions are met,
including when the sponsored entity has insuflicient financial resources to fully repair. To
argue otherwise would be tantamount to accepting irremediably that a key provision in the
system of the cxploration and exploiwtion of the resources of the Arca contains a gap.

Mr President, Members of the Chamber, I now wum 10 the issue of the general rules of
interaations] Jiability of States.

It seems that other rules of international law need to be taken into account since the
introductory sentenee to arlicle 139, paragraph 2, refers 1o them by indicating that such
provision is “[w]itheut prejudice 1o the rules of intemational law.” (hher anicles of the
Convention also prescribe that the provisions regarding responsibility and liability ane
without prejudice 10 the application of existing rulcs and the development of furiher rules.
panticularly anticles 304 and 235, paragraph 3. In addition, the reference w other rules of
international law may seem alse nccessary when interpreting the text of the Convention, if
one considers the effect of Aricle 31, paragraph 3(c), of the 1969 Vienna Convention on the
Luw of Treaties., which stipulates that there shall also be taken into account “any relevant
rules of international law applicable in the relations between the parties.”

Having expressed that, Mr President, Members of the Chamber, with your permission,
| will now tum to address Question 3. In our view, this question is closely linked to

Question 1.
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My task now, Mr President, will be 1o address the issue of the necessary and
appropriate measurcs thet the sponsoring State musy take in order to fulfil its responsibility
under the Convention. In doing so, we rise the following central issues: Jirst, the necessary
laws, regulations and edministrutive mensures, adopled within the framework of the legal
system of the sponsoring State, shall conform o a high due diligence threshold in order to
fulfil its responsibility under the Convention; second, in that context, the application of a
strict liability regime and the necd 1o ensure prompt amd adequate compensation will be
cxplored as “necessary and appropriste measurcs™ for the sponsoring State in order ta fulfit
its responsibility under the Convention.

Mr President, regarding the first of those twe central issues, Mexico is of the view
that Annex (I, articlc 4, paragraph 4, funher elaboratey the content of the “necessary and
sppropriale measufes” (hat & sponsoring State needs to take in order to secure compliance by
the sponsored entity. Thase relate 10 the adoption of laws, regulations and administrative
measures, adopled within the framework of the legal system of the sponsoring State. Pan of
those legislative and administrative mesasures shall also give effect lo article 209,
paragraph 2, which requires 1aking legislative steps to prevent. reduce, end control pollution
of the marine environment from activities in the Area, which shall be no less cffective than
the intemational rules and regulations. In doing %o, articlc 209 sets minimum standards as jo
the scope of such mecasures.

In that respect, the Regulations on Polymetallic Nodules and on Polymetallic
Sulphides provide lurther elaboration of the necessary and appropriate measurcs that States
must take so as 1o fulfil their responsibilitics. In particular, the regulations detail a broad
range of cnvironmental obligations.

The application aof & high degree of due diligence bevomes necessary hecause, first,
there are scientific gaps in knowledge regarding the impucls on the marine ecosystems of the
deep sca from the activitics of scabed mining: second, thase marine ccosystems. including the
biodiversity which they harbour, are characterized by their fragility and rarity; and, third. the
Arca and its resources are part of the common beritage of mankind.

Having that in mind, the duc diligence standard is not mercly discharged with the
adoption of laws, regulations and administrative measures. In order for the sponsoring State
to fulfil its ahiigations under the Convention, it is necessary that such laws, regulations and
administralive measures conform o a high duc diligence threshold,

In that connection, such legislative and administrative measures require adequate and
rigoraus monitoring, supervision and enforcement, The International Count of Justice recently
stated in the Pulp Mifis on the River Uruguay casc:

[the obligation 1o prevent polluiion] entails not only the adoption of appropriate
rules and measures, but aleo 1 certain bevel of vigilance in their enforcement and
the exercise of sdminisirative conltrol applicable to public and private vperators,
such & the monitoring aclivities undertaken by such operators ...

While it may be rue that the Stalc enjoys a measure of Nexibility in the type of
measures that it introduces, given the particularities of its own legal system, that assumpion
does not, however, prevent it from identifying some key aspects or minimum requircments in
order Lo apply a high degree of due diligence.

Mr President, T now tum (o deal with three aspects which, in our view, the sponsoring
State shall include in the legislative and administralive measures within it lepgal sysiem 1o
conform to il to a high degree of due diligence. By no means will it be an exhavstive list,
since many of the relevant issues were oullined in the context of our writicn observations
conceming Question 1.
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Firsl, the obligation to cary out enviconmental iinpact assessments. In the reeemt
judgmeAmnent concemning the Pulp Mills on the River Uriguay case, 1he Intemational Coun
of Justice recognized that an environmental impact assessment “may be now considered a
requirement under general international law where thore is a risk that a proposed indusrial
activity may have significant adverse impact in a tumsboundary context.™ It also added that
“an environmental impact assessment must be conducted prior to the implementation of a
project.”

Althouyh article 206 of the Convention does no, strictly speaking, contain an express
refercnes 1o on obligation to undenake an cnvironmenial impact assessment, it docs,
however, prescribe that Siates shall assess the potential effects on the marine cnvironment of
eortain activitics under their jurisdiction and control. Scabed mining scems to be an activity
within thc meaning of article 206, More spexific references w this obligation are found in
section |, paragraph 7, of the x of the 1994 Agreement, which provides that any application
for appreval of a plan of work shall be accompanied by an asscssment of the potential
environmental impacls of the proposed activities. This provision is given effect in
Repulation 18(c) and Annex 4, scotion 5.5, of the Regulations on Polymetallic Nodules, as
well as in Regulation 20. paragraph 1¢c), and Anncx 4, Section 5.2(a), of the Regutations on
Polymetallic Sulphides.

Second, T refer to the obligation to provide for periodic reviews. Mr President, in
order to discharge a high threshold of due diligence. il seems neceasary that laws. regulations
and administratise measures adopied within the legal systems of the sponsoring States require
periodic review mechanisms. Tn this respect, in its Articles on Prevention of Transboundary
Harm from Hazardous Activities, the International Law Commission has recognized that

[w]hat would be comsidered 8 reasonable standard of ... doe diligence may
chenge with lime; what might be considered an appropriste and reasonable
progedure, standard or rule al one pomt m tme may not be considercd as such at
some point in the future Hence, due diligence in ensuning safety requires a Statc
14 kecp abreast of iechnological changes and scicntific developments

This is particularly truc in deep seabed mining where the technology is evolving and
where many important scientific questions remain,

In the context of international rules and regulations conceming seabed mining in the
Area. the obligation for periodic review is found. inter alia, in articles 209, paragraph 1. and
154 of the Convention.

Third, the obligation to monitor implementation and enforcement of laws. regulations
and adminisiretive measures, within the framework of the sponsoring Suate legal svstem. In
the already mentioned Pulp Mills on the River Urugiay case, the Intemational Court of
Justice held that *|...] once operations have stanied and, where necessary, through the life of
the project, continuous monitoring of its effects on the environment shall be undertaken.”

In Lhis regard. Stales Partics, in sccordance with article 153, paragraph 4. arc to assist
the Authority by uwking all measures necessary lo cnsure compliance [In particular,
sponsoring States shall cooperaie with the Authority in the establishment and implementation
of programmes for monitoring and evaluating the impacts of deep seabsd mining on the
marine environment. Therefore, it sccms necessary that the spansoring State, within its legal
sysiem, has in place an adequate and rigorous monitoring scbeme.

The same applics to cnlorcernent measures. These may include the termination of the
sponsorship itsell, as well as civil and criminal sanciions for non-compiiance on the part of
the sponsored entity. In addition to those measures, we arc of the view that setiing up a sirict
liability rcgime, within the legal system of the sponsored State, for damage causcd by the
sponsored entity in tandem with an appropriate scheme 1o ensure prompt and adevuare

59

655



656

MINUTES — PROCES-VERBAL
RESPONSIBILITIES AND OBLIGATIONS OF STATES WITH RESPECT TO ACTIVITIES IN THFE AREA

compensation, is consislent with the need to discharge a high threshold of due diligence s0 as
1 fulfil the responsibility envisaged in article 139 of the Convention.

| now tumn to the final point of my intenention. [ will now sddress the issue as to
whether the establishment of a strict liability regime, including the need to ensurc prompt and
adequate compensalion could be construed as pant of the “necessary and appropriate
measures” taken within the legal system of the sponsoring State.

Mer. President, a sirict liability regime is justified for the following reasons:

(1) Such a regime should fulfil the reparative and preventive functions of liahility
cusuring adequate compensation and inducing the operator 1o acl with extreme caution and
care in order to avoid liahility,

{ii)  Inlight of the scicntific uncertaintics of the impacts to the manine eco-systems,
including 10 the benthic biodivensity, front activities in the Area, it calls for the application of
the Principle 15 of the Rio Declaration. This Principle is in turn embodicd in various
provisions of bath sets ol Regulations on Polymetallic Nodules ard on Sulphides.

(i} Article 304 of the Convention is withoul prejudice the application of existing
rules and the deselopment of further rules regerding responsibility and Labiliy under
international law. Anicle 235, paragraph 3, calls for similar developments “with the objective
of nssuring prompt and adequate compensation in respect of all damage caused by pollution
of the environment.” Channclling strict liability 1o the operator has been done at the national
and intenational level, wherever the activilics “carry with them gertain inherent risks of
causing significant harm.” This is also consistent with Principle 13 of the Rio Declaration of
1992,

{iv)  Having mentioned thet, il scems appropriate W express that, without prejudice
1o Annex [I1, anicte 22, the Convention itself docs not prohibit developing further rules on
liability. Moreover, this docs not seem to be precfuded by the somehow ambiguous
formulation of Regulation 32 of the Regulations on Sulphides.

(v)  Evenm if the latter was not the case, it scems thal the application of a stnct
liability regimc targeted 10 contractors sponsored by a State Party in order 1o ensurc the
protection and preservation of (ke marine environment of the Arca, is possible. The
Convention provides for the applicalion of more stringent environmental rules or regulations
in conformity with Annex [II, anticle 21, paragraph 3. Indeed, such approach shall not be
deemed inconsistent with Part X1

{vi) Finally. anicle 233, paragraph 2, obliges Swates ta ensure that recourse is
available in accordance with their legal systems for prompt and adequate compensation or
other reliel in respect of damage caused by pollution of the marine environment by persons
utler their jurisdiction.

Mr President, it may be of assistance to sponsoring Siatcs, when designing an
approgriate sirict liability regime, that they wake due account of the Intemnational [aw
Commission (ILC) Prnnciples on the allocation of loss in the case of transhoundary harm
arising out of hazardous artivitics devcloped ender the rubric of the topic “International
Liability for Injurious Conscquences arising of Acts not Prohibited by International Law.” In
particular, Principle 4 provides that. in imposing strict liability 10 ensurc prompt and adequate
eompensation. States should consider the foligwing three mcasures:

{a)  The requirement on the operalor 10 establish and maintain financial security.
such as insurence, bonds or other linancial guarantees.

() In case that proves 1o be insuflicient o provide adequate compensation,
industry-wide funds at the national level may also be considered. As the International Seabed
Authority moves claser to the exploilation phase of the resaurces of the Area, it may be
apprapriate to think also in the future of the possible establishment of a compensation fund at

60



MINUTES — PROCES-VERBAL

STATEMFNT OF MR HERNANDEZ - 15 Sepember 2010, am.

the intemational level within the ambit of the Authority. inspired, perhaps. by the exisling
Intermational (il Pallution Compensation Fund,

(¢) If thosc measures still remain insufficient, States should also ensure that
additional Mnancial resources are made available.

Now, Mr President and Members of the Chamber, il you allow me, I will present to
you ot concluding submissions:

The Area and its resources arc the common heritage of mankind, However, there arc
scientilic unceraintics conceming the impacis of scabed mining of the ecosystems and
biodiversity of the deep sea. In the light of that. we respectfully request that the questions
addressed to the Seabed Disputes Chamber of the Tribunal can be answered as follows,

On Question 1, a broad approach should be considered in identifying the
responsibilitics and obligations of the sponsoring State in conformity with the Convention
and the 1994 Agreement. Those responsibilities and obligations include prominently the need
to prevent monopolization of activilies in the Arca, as well as the obligations to protect and
preserve the marine environment as envisaged in the Convention, including its Part XI1;

On Question 2, primary liability should be atached to the sponsored entity. However,
under certain circumstances, the sponsored State may also be liable in casc the compensation
of the operator proves Lo be insufficient or unavailable, In this connection, the Chamber may
wish 10 consider that fact 25 a possible reflection of the sponsoning State's failure to provide
the necessary and appropriate legistative and adminigtrative measures to ¢nsure adequate
compensation. Consequently, the State would not be excrcising the necessary due diligence in
prder to secure effective compliance under the Convention and the 1994 Agreement.

Finally, on Question 3, Mexico submits that the neccssary laws, regulations and
administrative measures. adopted by Lhe sponsoring State, shell conform to a high degree of
duc diligence in order to fulfil its responsibility under the Convention. In that context, we
also ask the Chamber to find that the cstablishment of a strict liability regime, including the
need to ensure prompt and adequate compensation, i4 to be construed as part of the
“necessary and appropriatc measures” within the legal system of the sponsoring Sualc in order
to fulfil its responsibility under the Convention.

Mr President, distinguished Members of the Chamber, this concludes Mexico's oral
arguments, | thank you for your artention.

The President:
Thank you very much, Ambassador Hemnandex.

This brings us to the end of 10day"s proceedings. As indicated yesterday, the Chamber
may sec a need 1o address questions 1o delegations. Such questions would be sent by the
Chamber (o delegattons indicaling a time-limit for a responsc.

The Chamber will sil again tororrow at ten o'clock in the moming. At that sitling the
Representatives of MNauru  the Uniled Kingdom, the Russian Federation. the
Intergovemmenial Oceanographic Commission of the United Nations Fducational, Scicntific
and Culwral Organization and the Intermational Union for the Conservation of Nature will
address the Chamber 1o present their oral statements,

Tt is possible thar wmarmow’s sitting will extend into the aflernoon. The Chamber's
sitting of today is now ¢losed.

{The sitting closesar 1 }Spm)
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PUBLIC SITTING HELD ON 16 SEPTEMBER 2010, 10.00 A.M.

Seabed Dispules Chamber

Present.  President TREVES, Judges MAROTTA RANGEL, NELSON, WOLFRUM,
YANAL KATFKA, HOFFMANN, GAO, BOUGUETAIA, GOLITSYN;
Registrar GAUTIER.

List of delegations: [Sce sitting of 14 September 20140, 10.00 a.m. |

AUDIENCE PUBLIQUE TENLE LE 16 SEPTEMBRE 2011, 10 HEURES
Chambre poor le réglement des différends relatifs nux fonds marins

Présenis . M. TREVES, Prdsidenr; MM. MAROTTA RANGEL, KELSON. WOLFRUM,
YANAL KATEKA, HOFFMANN, GAO. BOUGUETAIA. GOLITSYN, juges;
M. GAUTIER. Greffier.

Liate dea délégations : [Voir I"audience du 14 seplembre 2010, 15 heures]

The President.

Giood momning. We will now contirue the hearing in Case No. |7 conceming the Request for
an advisory opinion on responsibililics and obligations of Stales sponsoring persons and
entitics with respect 1o activitios in the Arca.

Today we will hear stmemenis of Nauru, the United Kingdom, the Russian
Federation, the Intergovernmental Oceanographic Commission of the United Nations
Educational, Scientific end Cultural Organization and the International Union fur the
Conscrvation of Nature, [t is to be expected that not all participants will be able to speak
during the moming sitting #nd the hearing will be continucd by holding a sitting at 3 p.m

I now give the floor to the delegation of Nauru, which has requested a speaking time
of one hour and twenty minutes.

Before I call Mr Jacob to the lectemn. 1 invile all speakers, as | did yesterday, not to
speak too quickly because the interpreters sometimes have difficulty following them.
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STATEMENT OT MR JACOB
NAURU
[[TLOS/PV.201%/3/Rev.2, E, p. 1-21]

Mr Jacob.

Good moming, Honourable President, Members of the Seabed Disputes Chamber. [t is
indeed an honour to be herc this moming 1o make this presentation on behalf of my
GovernmenL. the Republic of Nauru, and the people of Nauru,

Mr President, with your permission the Nauruan delegation wishes 1o commence by
reflecting upon the fundamental purpose of the Convention and the reason we are here teday,
which is: o promotc global economic and social advancement in accordance with the
purposes and principles of the Charter of the United Nations, specifically, in accordance with
Article 1(3).

As clearly detniled in the preamble of the United Nations Convention on the Law of
the Sca, the States Parties to the Convention are, paragraph 1@ “... awarc of the historic
sigmificance of this Convention as an important contribution to the maintenance of peace,
justice and progress for all peoples of the world™, paragraph 5: “Bearing in mind that the
achievement of fthe Convention's] goals will conlributc to the realization of a just and
equitable internationat economic order which takes into account the interesls and needs of
mankind as a whole and, in particular, the special interests and needs of developing
couniries™; and paragraph 7: “Believing that the Convention will promate the economis and
sacial advancement of all peoples af the world, in accordance with the Purposes and
Principles of the Uniled Nations as set forth in the Charter™.

Additionally, in stipulsting the policics specifically relating to activitics in the Arca,
article 150 provides that

Activitics in the Area shall, b camied out in such a manner as to foster healthy
development of the world economy and balanced growih of international trade,
and to promote inlematiomal cooperation for the over-all development of all
counmes, especiully developing States, and with a view (o cnsuring (2) the
development of the resources of the Area . ..

Mr President, we must not lose sight of the gravity and practical meaning behind
those words adopted by the architects of UNCLOS, particulardy in regard to progress,
intgrmational cconomic order, promation of economic and sociol advancement, healthy
development of the world economy, and development of the resources of the Arca,

That is why we arc here tnday. That is the purpase of the Conventian as set out in the
preamble: progress, promotion, advancement, and development.

Let us now eonsider this fundamental question: how can the Convention, in a practical
and meaningful sense, achicve its critical mandate of promoting global economic and social
development?

To answer this question, we must make a further inquiry: where does economic and
associated social development come from? What fuels cconomic growth and increases the
liveliboods of populations? What provides the basis for masses of people to be brought out
of hunger, discase and poverly aml enables them to obtuin the fundamental human meeds?
What are the basic ingredients essential for economic and associated sovial development?
The answer, quite simply, is natural resources. Economic development simply cannot occur
without those basic ingredients for growth such as iron orc and the primary metals including
nickel, copper, and alumina.
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The Nauruan delegation wishes to point out for those unaware that nickel and copper
arc of course the maals of greatest economic inlerest in seabed polymetallic nadules in the
Area.

From the Stone Age to the Bronze Age to the Iron Age, human eveluion and progress
has been defined by hamessing materials, minerals, and advancing tool-making and metal
technology; this has cnsured the survival and development of humanity, From providing early
civilizations with the resources © build shelters and effectively hunt and gather food: to
fuelling the industrial revolution; to advancing our scientific knowledge and medical
devclopmenl; and today, to providing the means of building clean alicmative energy
solutions and pollution abatement lechnology, which in many instances demand significantly
more coppet and nickel than waditional encrgy sources.

It can be noled that mickel is used in over 300,000 applications, and copper is essential
to telecommunications, architecture, energy, plumbing, heating and transport. Indeed, copper
and i1s alloys have been used by human civilization for over six thousand years. It has 1aken a
tremendous amount of copper and steel (o get developed States to where they are today and to
give those Siatcs the things which are these days aken for granted. In 1900 we used just
under | pound of copper per person. Today we use 6 pounds per person per year: and yet the
vasl majority of the world's citizens have vet ta participate in cven the most basic progress.

Put simply, Mr President, there cannot be cconomic development withoul these raw
materials, and we must identify a way to ensure developing States have en affordable and
secessible supply of such primary metals. Tn panticular, there are many descloping States tha
simply do not have nickel and copper depowits; such Swates of course are the ones most in
need of participating 1n scafloor polymetallic nodule mining in the Area.

Now let us reflect back on the original question posed: how can the Convention, in a
practical and meaningful sense, achicve the goals set out in its preamble and promote global
economic and social development? The answer is, of course: by promoting the development
of the resources in the intermational scabed area 50 as they can be utitized 10 fuel economic
and social prowth. Hamessing the value of these sealloor resources, particularly those
containing nickel and copper, is cssential iff we are to maintain the standard of living in the
developed world, and is critical if we arc to simultaneously inercase the standard of living of
people in the developing world.

truleed, over 30 ycars ago tbe United Nations realised the imponance of scalloor
palymetallic nodules to the future world cconomy and commissioned the United Nations
Ocean Economics and Technology Office to further investigate the potential of the resource.

Uttimately, cvery human being deserves to have their basic rights and needs met,
including: freedom from extreme poveny, hunger and discase; guality education; the right of
women to give birth without risking their lives: productive and decent employment; umd good
health and shelter, all of which require the provision of housing. shelter, schools, hospitals,
water pipes and elecirical cables which in turm require huge quantities of metals from mineral
resources.

Mr President, in the light of the significant ramiflications for global economic and
social devclepment, the interpretation of the Convention's provisions pertaining to the Arca
has great significance for the livelihood of miliions, if not billions, of people around the
world oday, and into the future, Extreme care is thercfore warranted in interpreting these
provisions here at the Seabed Disputes Chamber. Depending upon whether the interprctation
encourages commercial development of seafloor resources, or discourages it, will mean the
differenee between life and death for millions of peaple moving forward.

NDevelopment of the resources of the Area is not just critical 1o economic and social
progress, but these scafloor mesources must be developed (0 help ensurc the future
environmental sustainability of the planet
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It is & simple Fact that the metals required for cconomic and social growth must come
from somewhere. The hillions of people living in developing States such as China, India and
Aflrica have a right to have their basic needs met and a higher standard of living.
Unfortunatcly, the current supply of now and recyclable metals is simply not enough io foed
this growth ut sustainable prices.

Given that the demand for aw materials will only increase, we must look to the
scafloor to provide a more ensvironmentally friendly source of metals. Indeed. there arc
fundamental envirommental advantages of oblaining our metal frot the seatloor rather than
from land.

For example, scafloor mining requires little terrestrial production infrastructure. and
there will be minimal overburden as the ore occurs direetly on the scafloor and will not
requine large pre-strips of overburden removal.

Importantly, oblaining our minerals from the scafloor aveids deforestation, as no trees
will be cleared for the mining operation, and therefore, it will not decrease the carth’s carbon
absorplion capacity. Conversely, the current main source of nickel. that being from land-
bavwed Nickel laterites, generally occur in cquatorial regions, and every year that nickel is aof
mined from the scafloor means another year that virgin rainforests are stripped in equatorial
regions causing associated tropical ccosystems to be destroyed as well as a decrease in the
carth’s carbon absorption capacily.

We must also consider thal land represents only 30 per cent of the planet’s surface bt
is currently subject i 100 per cent of world nickel and copper mining. Consequently, the
emerging underwaler mining industry has great potential to improve the global environmental
footprint of the mining industry.

Moreovet, as we knaw, key to environmental quality in the future is developing clean
technologies, and minerels are essential o building such altcrnative encrgy and pollution
abatement technologies. For example, a sum of approximately 500 kg of nickel plus 1000 kg
of copper is reyuired to build just onc wind turbine, meaning that this single turbine requires
12 times more copper to create | kilowan of power than conventional power sources. As
well, nickel contribules 1o sustainable development through water purification and
distribution systems, air pollution abatcrment hardware, rencwable energy infrasiruciure and
new cnergy solutions such as fuel cells, concentrating solar power and cellulosic ethanol.
Furthermore, alternative cnergy systems depend heavily on copper to transmit the energy
they generale with maximum efficiency and minimum environmental impact. Outside of
precious metals, copper is the best conducior of electnicity and heal — improving cnergy
cficiency of clectrical equipment thercby assisting to reduce encrygy consumption on a global
level.

It must also be acknowledged that poverty and environmental degradation are ¢losely
linked. and to echieve a sustainable global environment, poverty must be climinated. Those
living in poverty do not have the luxury or finances to worry about envirenmental
sustainability, and the immediale need 10 survive leads to pollution and mismanagement of
resources in their surrounding environment, Conversely, higher living standards and GDI per
capita resulls in:

*  Technological innovation which is essemtinl for devecloping pollution abatcrnent
technology, cleancr and less resource-intensive production technologics, more fuel
efficient and less-polluting fucls and improved energy cfficiency in homes and
businesses;

*  Movement in the cconomy away from energy intensive manufacturing industries o
service indusirics with decreased pollution;
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* A demand for improved environmentz! quality that leads to the adopiion of stricter
environmental protection measures and regulations that sntemslize pollution
externalities:

*  Lower fertility rales which reduecs population strain on resources; and

* Higher rates of education and increase in national knowledge base and awarcness of
the imponance of healthy ecosystemns and how to more eMicienily manage resources.

Developing the resources of the scafloor will assist in supplying the raw materials
necessary for this economic transition and increasing the environmental sustainability in
developing Statea.

The rules and regulations governing the development of these resources have been
diligently prepared over nearly fowr decades and show an overriding concern for the
safcpuarding of she environment. with significant input and direction from emyironmental
experis and leading environmental groups from eround the world. The rules have been agreed
upon and adopted by 160 States.

It is comforting to know that exploitation of potymetallic noduics under the ISA's
regulatory regime ensures that mining will only occur pursuant to stringent regulations that
are inicrationally aceepted and will be overseen and judged by the international community.

Having said that, il the regulations are uncommercial, or il the regulations are
intcrpreted in such a way as (o discourage private sector investment, it will most ceriainly be
counterproductive and could bring greater harm 1o the planet’s averall cnvironment, piven
that such discouragement would force the mining imlustry 1o continue its Tocus on land based
SQurces.

As previously highlighted, hy not encouraging sealloor mining. you are cffectively
encouraging further terrestrial environmental degradation.

It must also be acknowledged that we are dealing with mining potato-sized rocks, and
not oil and gas which can cause significant pollution and can be highly unsiable if “lost™ into
the environment. There is a significant environmental difference hetween a vessel spilling oil
into the ocean and onc that might spill polvmetallic nodules which would simply sink and
vest on the ocean floorUnlike oil. 1he nodules are siable in the sea and on the seafloor as
nature has placed them in a stable form.

When interpreting the provisions, the Chamber is also cncouraged to ensurc that
adiscrepancy is not created between what activities humany permit on land amd what
activities we permit on the seafloor. In order o fully inform the Chamber of the ixswes al
hand, it can be noted that at the ¢entre of a lot of the environmental debate sumounding the
abyssal plains of the Arca are microorganisms and small worms.

Now. whilst activitics in the Arez must occur in a sustainable manner in accardance
with the relcvant intermational cnvironmental rules and regulations, and Nauru's applicant
Nauru Occan Resowrces Inc. is commiited 1o complying with whatcver regulations the [SA
sees 111 10 adopt, we must nevertheless acknowledge that the abundance of life thal exists on
the abyssal planes in the Area pales in companson to that which exists on land. If the
pendutum swings too far in favour of protecting those microorganisms on the scofloar, it will
directly result in humans being forced 10 obtain more metals from land which would be to the
detriment of more “significant™ lifc forms such as mammals, birds and reptiles. Worse stifl, it
would, es previously pointed out, prejudice the supply of meme accessible and affordable
metals and thus decrease the rate of economic and social growth and thus result in more
unnecessary hunger, disease and loss of life expericnced by those living in poverty.

Therefore, whilst mining must take place sustainably and in such a manner that
ensurey no long-term serious environmental harm, unreasonahle and uncommercial 1crms to
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protect the microorganisms on the abyssal plains could 1n cfect also directly cantribute to the
deaths of millions of people living in poverty.

The Chamber may also like to consider that just about cvery coastal State approves
dredging for ports and harbours and land reclamation and to supply sand and aggrepate for
cement. Indeed, the dredging industry curremtly dredges around 2 billion tornes ofF the
scafloor per year in areas close o the coastline where the abundance of life is exponemially
richer than on the abyssal planes in the Arca. [n comparison, a single polymetallic nodule
mining operation would merely harvest around 7 million tonnes of arc from the seafloor per
annum in areas where there is far less abundance of life,

To quote one of the Authority™s publications: Deep-Seabed Palymerailic Neodule
Exploration Development of Environmental Guidelines, on page 44:

T'he abundance of lifc at the abyssal seafloor iy relatively very low,..the total
maccobenthic hiomass is roughly 0.05-0.8 g wes weightm’, which is indeed very
low. In comparison, macrofaunal biomass on the continental shelves (1.e. > 50g /
m', figure 3) is about 100 limes greater. This i also rue for macrofaunal
abundance. For cxample. total mecrofaunal abundance at 9° N, 140% W in the
CCF2Z is approximately 300 individuals / m? wheress macrofaunal sbundance in
shelf habitats ofien sitaing 20,000- 30,000 individuals / m?.

Indeed. it is hard to understand why some States would seek to discourape the
deselopment of polymetallic nodule mining on the seafloor by the private sector, particularly
since Stalcs {aking such a stance would seem to be in breach of the Charter of the United
Nalions, which certainly does not direct Staies to protect microorganisms at the expense of
cconcmic and social growth and af the possible expense of millions of human lives. Cuite the
contrary, the purposes and principles of the Charner, 1o which all States arc bound and which
UNCLOS has a mandate to promote, demands that such resources be developed o ensure
economic and social growth That is, in aceordance with Chapeer 1, Article 1(3), the Purposes
of ke United Nations are “To achieve international co-operation in solving intermational
problems of an econemic, social. cultural, or humanitarian character ...™

Morcover, when we consider tropical rainforcsts, where nickel laterites are mined,
scientists can only take a guess at the abundance of life because it is simply just teo rich and
diverse. Indeed. when carrying out an cnvironmental impact assessment to mine nickel
laterites the ¢ffest on microorganisms is not 1aken into account. That is humanily has an
accepied cnvironmental impact assessment system for mining on land and dredging below
waler, but the permitting of those activities docs not even Lake into account the associated
cilect on microorganisms, noiwithsianding those aclivities occur in areas where the
abundance of life i5 cxponentially richer than (hat on the abyssal plains. Likewise, a freeway
in America or an autphahn in Germany or cropping of farmland around the world does not
involve a dewiled study of microorganisms. People are not worricd about the impaci on
microorganisms on land when it comes 1o these activilies because humanity has determined
that sustaining human life is more important than proteciing microorganisms. which exist in
trillions and ar¢ not a threatened specics. Moreover, cvery one of us kills microorganisms
every day whether we like it or not. Indeed, every time you breathe in air you are killing
living orjanisms. Even humen beings eontribute 1o the killing of billions of micreorganisms
which are killed when humans ¢at food duc 1o the growing and harvesting of crops.

These examples are useful 1o consider for the mere fact that it suggests seafloor
mining will take place under envitonmental guidelines that are Far more rigorous than
terresirial  regimes, thercforc implying that it should provide an environmenually
advantageous alternative 10 werrestrial mining,
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In order for the Chamber to see for themselves that seafloor mining can be carried out
sustainably and as an environmentally advaniageous altcrnative lo terrestrial mining. our
delegation would encourage the Chamber 1o review Nautilus Minerals [n¢,’s Environmental
Impact Statement, which was the culmination of many years of work done by leading
cnvironmental scientists and international groups, and represens one of the most
comprehensive environmental swdies ever carricd out on (he scafloor environment. This
siudy is available 10 the public and hss significantly advanced the public’s knowledge and
understanding of Lhe seafloor environment. This EIS has led to the Government of Papua
New Guinea yramting an environmental permit for seafloor mining development in the
Bismarck Sea at Nautilus® Solwara 1 deposit.

Also, should the Chamber deem it helpful to shed light on the questions at hand, it can
be noted that there was also previgusly an environmental impact statement prepared by the
Office of Ocean Mincrals and Fnergy and the National Occanic and Atmospheric
Administration. under the Depariment of Commeree in the United States, which, according to
the President end General Manager of Occan Management [ncorporated, “showed very little
change outside the mining area. and aficr a year, changes were nat detectable exeept for the
actual tracks of our nodule collector™. It can be noied that Ocean Management Incorporated
was @ privale sector enterprisc that sucocssfully trial mined 800 tonnes of polymeullic
nodules in the Clarion Clipperion Zone in the 1970s.

Of course, the advantages of scafloor mining arc not jusl limited to the environment,
For example, seafloor production does not require the social dislocation and the resulting
impact on culture or disturbance of raditional lands common Lo many Jand-based operations,
and the cperation is largely robotic and will not require operators’ cxposure (o typically
dangerous mining or "cutting face” activitics.

Obviously scafloor mining has many more advantages. However, the oncs already
highlighied arc sufficient for the purpose of demonstrating that it is now time to develop
these resources tor the benefit of humanity as was originally intcnded: to foster, s articulated
in anticle 150 of UNCIOS, 2 “healthy development of the world cconomy and balanced
growth of intemational (rade, and to promote intemnational cooperalion for the over-all
development of all countrics™,

S0 what docs all that mean for us here at the Chamber today? Well, it demonstrates
quite conclusively the pressing need to develop the resources in the Area.

How can the Chamber ensure thai the regulalory regime encourages such resource
development to promote economic and social progress and to ensure that the environmental
benefits of developing those resources are realized?

The answer is to interpret the rules and regulations in such s way as to encourage
private sector investment. Wilhoul the private sector the development of palymetatlic nodules
in the Arca will continue at an extremely slow pace and the objectives of the Convention may
never be met, The {ast 30 vears have shown that withoul privale sector investmenl, these
resources may never be developed.

It might be useful for the Chamber 10 note that trial mining of polymetallic nodules
took place in the Clarion Clippenion Zome in the 1970's by private sector entitics. Due 10
factors such as the uncertainty of legal title and uncommercial mining terms, private sector
involvernent ceased, and polymetallic nodule development activity has stalled ever since.
Consequently, notwithstanding the Convertion coming into effect many vears ago, not a
single payment has been distribuied to a developing Siate through the Authority as a result of
mining proceeds. By encouraging Lhe private sector, all the intemational community will
share in the rewards of the development of scafloor polymerallic nodules: by way of
exploratory and envirommental findings; by the technological advances involved; by
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increased training and cmployment opportunitics, and by way ol sharing in the resulling
royalties.

S0, how can the Chamber encourage the privale sector to invest, and how should we
interpret the articles of the Convention?

Firstly, we must provide legal certainty, without which it is unrcalistic o expect
anyone to commil the approximately 4 billion dollars required to carry out & [ull-scale
polyvmnetallic nodule mining and processing operation.

Sceondly, we must ensure that the regulatory regime cncourages States to sponsor the
privale sector; and since the sponsoring Statc’s responsibility s directly linked to the
contractor’s obligations, we need to ensure that the contrctor’s ebligations are unambiguous
and commercially realistic.

The defegation of Nauru believes that it is well qualified to address today the
questions put to Uie Chamber, given that Nauru is the fiest State to sponsor an application ta
the ISA by a private sector entity which has spent many years thoroughly invesiigating the
legal and practical issues at hand.

Given the significance of private sector involvement in the Area, the delegarion of
Nauru believes that it is important Lo provide the Chamber with & brief background of
Nauru’s sponsorship and demonstrate the practical ¢ffects that this Advisory Opinion will
have on a sponsoring Stale intending to carry oul aclivilies in the Arca through the private
sector.

Ohviously Nauru, like many other developing States, does not have the financial and
technical capacity to carry out polymetallic nodule exploration without 1he assistance of the
private sector. Neither docs Nouru have any commercial entitics capable of such endcavaurs,
This reality is cvidenced by the fact that until Nauru's application. no developing Swute had
applicd for a plan of work for exploration within the reserved Arca.

As a tesult, Nauru required assistance ffom an entity that was willing 1o invest in our
counury by establishing a nattonal entity within Nauru that was willing te bring to Neuru the
financial and technical capacity required Lo carry out the project. Indecd. for mosl devcloping
Stmcs, the only means of panticipating in and directly benefiting from the aclivities in the
Arca is lo partner with private sector enterprise and anract forcign investment

Of course, this still presents a challenge as it is not casy to identify entitics in the
private sector cummently willing t risk significant financini resources to carry out large scale
polymetallic nodule exploration and pioneer (he first mining operation in an unproven
industry. That said, once the firs!t mine can be proven, this will help to de-risk the indugry
and encourage other private scctor entities 1@ invest in the Arca und partner with developing
Stales.

Recogniring this need to parmer with the private szctor, Nauru is currently sponsoring
an application W the ISA for a polymetallic nodule cxplorauon comract submitted by Naury
Occan Resources Inc.. a Nauruan incorporaled entity with access to the finances and
technical experrise mecessary w explore and develop the polymetallic nodule resource.

Mauru Occan Resotirces is imcorporated and registered in Navru and subject to the
laws and jurisdiction of Nauru, and therefore comes under Nauru's effective control. The
Republic of Nauru has ultimate control over Nauru Ocean Resources, becnuse the State can
deregister the company at sny time, forcing the company ta cease its operations. No other
Stale has control over the company — only Nauru.

Nauru's Minister for Commerce, Industry and Resources, Hon, Frederick Pitcher.
signed a Certificate of Sponsorship for Naurn Ovcan Resources Inc. on behalf of the
Govemnment of NMauru on 6 March 2008. The Cenificate of Sponsorship states that the
applicant is sponsorcd by and under the effective control of the Republic of Nauru and
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provides a declaration that the Republic of Nauru assumes responsibility in accordance with
article 139, anticle 153, paragraph 4, and Annex IIl. anicle 4, paragraph 4, of the Convention.

Furthermore, a binding sponsorship agreement is in place between Nauru Ocean
Resources and the Republic of Nauru, providing a legal mechanism through which Nauru can
eiTectively control the company to ¢nsure that Nouru Ocean Resources complies with the 15A
contract for explocation, the regulations, and the Convention.

Whilst the sponsorship agreement is quite cxhaustive and confiers numerous powers
upon Nauru to assist the State to lake the necessary measurcs to fullil its sponsorship
responsibilitics, Nauru believes that the Seabed Disputes Chamber may be able vo clarify
whether there are any additionsl measures the sponsoring Stale must take, If there are
additienal measures, additional safepuards can then be incorporated imfo the sponsorship
agreement o, if required, leyislation can be enacted.

Mr President, this request is not an attempt 1o dimimush regponsibility, but rather it is
an atempt to ensure that the Suic can fulfil its obligations under the Convention Lo the
highest degree.

From the very beginning Naoru has been excited to be involved in this partnership. At
that time the Australian Govemment had just closed ils refugee detention ventre in Nauru,
which lcfl a large hole in Nauru's small economy. This partnership represented a valusble
opporiunily for Naunu to pursue an alternative avenue of development and could make a
significant dilference for the Nauruan people As many Members may be aware, Nauru relies
on foreign aid and support as well as imported food. Importantly, Nauru's land resources
have been significantly depleted due to overharvesting of its phosphate deposits by other
countrics. This mining by forcign countries in the 19003 has since caused our island to be 80
per cent uninhabitble. Indeed. 80 per ceat of our country is now virtually a moonscape, and
this has in um significantly impaired Nauru's opponunilies to develop industrics and grow
its own food. Morcover, it has had significant ramifications for the habitation of indigenous
Nauruans, This pantnership to explore for minerals in the Arca therefore allows us to bemefit
from resource development without our country being further raped of what few resources we
have left. In efTect. this provides us with 8 second chance and a chance for the mining
industry to give back 1o a country ravaged by pest excavation. Given that Nauru does not
have any commercially prospective non-living seafloor minerals in its EEZ, the Sume is
panticularly interested in participating in activities in the Area.

Under our parmership with Nauru Occan Resources, Naurn will reccive significant
benefits, including anmual tax revenues, annual monetary contributions t¢ health and
education in Naury, monetary payments during exploration. cmployment in the project for
Nauruan nationals and training and capacity building for Nauruan nationnls.

In addition to pioncering the development of an altemative source of mincrals critical
to global economic and social development, Nauru Oceen Rescurces will be promoting the
development of and directly contributing to an internattonal repime that will distribute a
percentage of mining procceds 1o developing States, particularly thuse least developed and
mos! in need of economic assistince.

This is the type of parnership the World Bank is actively sccking to encourage
through such bodics as the Intemational Finance Committee. whereby access to finance and
technology is being brought to developing States.

Thus, how can the Chamber ensure that the regulaiory regime encourages
development and that a sulficient quantity of primary metals can be supplied to the world to
promoi¢ ¢conomic and social progress?

The Nauruan delegation urges the Chamber w consider what our delegation has put
forward and see [it w imterpret INCLOS in favour of promating development and legal
clarity, which is the fundamental purpose of UNCLOS as staled in 11s preamble. We have
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confidence that the Chamber will keep this critical need for development at the forefromt of
its deliberstions on the issues raised by the questions put to the Chamber.

In providing certainly we must not compromisc bul rather promote the need for
commercially viable regulations that encourage private sector investmeni, withoutl which the
development of polymetailic nedules in the Arca will most likely not occur.

It is alsn necessery that the responsibilities and obligations ol sponsoring States be
inerpreted and defined with sufficient clarity to assist developing Stales o determine
sccurately what their responsibilities are and clficiently allocate the necessary resowces 1o
fulfil these obligations.

Importamly, since the sponsoring State's responsibility is directly linked to the
contractar's obligations. it is necessary for the Chamber to cnsure that the contractor’s
obligations are unambiguous amd realistic. This can be explained as follows: I one studies
the three questions pul to the Chamber, it is clear that Question 3 is dependent upon
Question 1, that is, one cannot ascemain what “pecessary and appropriate measurcs™ a
sponsoring State must take to fulfil its legal responsibilitics and obligations until the extent
and scope of such responsibilitics and obligations is determined; and, given that the State has
a fundamental obligation to ensure the compliance of the contractor with the contractors own
obligations, it is necessany to first determine comprehensively what the obligations of the
contractor aclually are. This rcasoning has been eloquently hightighted by Mr Michael
Lodge, Legal Counsel to the ISA, in parugraph 3.8 of his wrilten stuternent.

Giiven that it is ¢ritical to irst determine what the abligations ot the contractor are, the
Nauruan delegation believes that it is absolutely essential to diseuss here these obligations in
detail, and if it is determined that the contractor’s obligations cannot be precisely defincd
hecause the relevant provisions are ¢ither o broad or vague, we helieve that it will then he
necessary for the Chamber to narrow the scope of such provisions and provide a much more
specific interpretation.

First, as stipulated in Regulalion 30, the contractor shall continue to have
responsibility for any damage ansing out of wrongfial acts in the conduct of its operations.
This regulation is also reflected in Section 16.1 of the standard exploration contract:

The contrecior shall be liable for the actwal amoum of any damage, including
damage 10 the maring environment, arising oul of its wrongful acts or omissions,
and thos¢ of iy employees, subcontractors, agents and all persorns engaged in
working or acting for them in Uwe conduct of its operations under this contract ...

Unforrunately, there e¢xisis no definition of the term “operations” as used in
Regulation 30 and Section 16.1; this is problematic. It is absolutely essential that this torm be
defined, as the interpretation of what comstitules the contractor’s operalions is critical o
determining the extent of contractor responsibility and liability, and in tum critical (o
determining the extent of sponsoring State responsibility and liability.

For cxample, Section 16.]1 places liability on the conmtractor for wrongful acts or
omissions of subcontractors, However, it is unclear whether that obligation extends lo all
subcontractors or only those subcontracters acting for the contractor in the conduct of its
operations under the specific exploration comtract. Upon analysis, it does not seem logical for
that et to mean all subcontraciors, because the contractors may have many diiferent
subcontrectors acting for them around the world in the marine environment bt with nothing
to do with the particular explomation contract in question. Therefore, Section 16.1 must refer
to anly those subcontractors that are acting in the conduct of the conractor’s operations under
the coniract. Having made that determination, we are lefl with the cven harder task of
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determining what types of activities are included in the 1erm “operations”. This term thercfore
necds ta be defined and narrowed in scope.

Secondly, pursuant o Regulation 31(3), the contractor must lake necossary measures
1o prevent, reduce and control polution and other hazards to the manne cnvironment arising
from its aclivitics in the Area as far as rcasonably possible. using the best iechnology
available to it.

In the case of Regulation 31(3), the scope and extent of the contractor’s responsibility.
and in tum the scope and extent of the sponsoring Stale’s responsibitity, and thus the answer
te Question 1, hinges upon the definition of “activitics in the Arca™ and whether or not the
event that has caused damage can be considered to be part of the contractor’s activities in the
Arca.

Thus we look o the definition of “activities in the Area”, which i3 defined in article 1,
paragraph 3, of UNCLOS as meaning “all activitics of exploration for, and exploitation of,
the resources of the Area™. In fum, we need to further consider what constitutes exploralion
and exploitation. Once we preciscly ascerigin the definition of “explorstion™ and
“cxploilation”, we can then determinc the cxtent of the contractor's abligations, and in tum
the extent of the sponsoring State’s responsibilities, and thus put ourselves in a position to
solve Question 1 and be given assistance in answering Question 3, as the measures that the
sponsoring State must take will differ depending upon the scope of the contractor’s
abligations.

Unfortunaicly, confusion may arisc when interpreting the definition of “exploration™
and “exploitation” which ar¢ defined in Regulmion 1(3Kb) and Regulution 1(3)}z),
respectively,

Now, for example, the term “transportalion systems”, which is adopled in both
definitions, could be cither a refercnce to transporting the nodules from the scafloar to the
surface or, given the reference to “marketing of metals”, it could extend 1o transponting the
ore across the high seas from the mine site to the destination State, or both. Clearly this needs
clarificatiom,

We interpret “transportation systermns” to be a reference (o transporting the nodules
from the scafloor 10 the surfacc. Indeed, the only rcference to “transporting” in The
Recommendations For The Guidance Of The Contractors For The Assessment Of The
Possible Emvironmenial Impacts Arlsing From Exploraiion For Polymetallic Nodules In The
Area issued by the Legal and Technical Commission. which refers 1o information to be
provided by the contractor. and with respect 10 transponation, limits this information to
“methods for transporting the nodules 10 the surface™.

Likewise, in artielc 145(a), the activitics to which the Authority shall 1ake necessary
measures include “such activities as dnlling, dredging. excavation, disposal of wastc,
construclion and operation or maintenance of installalions, pipelines and other devices related
w0 such activitics”. The transpontstion of vre across the high seas, or the manoeuvring of
vessels. is clearly not included in article 145¢a); and we submit this is becanse the contractor
i3 only responsible for those activities that it directly controls which will be limited to mining
activities on the scafloor  and we respecifully seek the Chamber’s approval of this
interpretation.

Certainly, it would causc numerous problems if the sponsoring State’s responsibility
and liability was extended wr the paint where it may impinge upon flag State responsibility,
which of coursc i3 inappropriate, end we must provide clanity thal the sponsoring State’s
respansibility is much narrower than that.

In this regard, it is important to note that a full-scale seafloor polymetallic nodule
mining operation will likcly involve upwards of 25 different vessels that, notwithstanding
they will be opcrating in the high scas above the Arca. will not he involved in the direct
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harvesting operation. These ancillary vessels will be required to service the mining vesscl 4nd
10 transport the ore andior concentrate from the mining vessel andior proccssing facility to
steel refineries on land.

Those service and transport vessels will most likely not be owned or controlled by the
conlractor, and will most likely not be cantrolled by the sponsoring State: rather, they will be
registered in numerous ather flag States which have responsibility for the compliance of
those vessels under the Convention and the varipus other intemational conventions and
treatics governing shipping on the high seas.

Nevertheless, for the purpose of certainty, we respectfully urge the Chamber to make
it absolutely clear that the contructor is not responsible or liable for such transport and service
vessels, notwithstanding they are being used by the contracior to transport the ore and service
ihe mining veswcls. That is, those vessels must not fall inwo the definition of “trunsportation
systemns™ us used in the definition of ~Exploration™ and “Exploitatian”,

It is necessary thal this be clarified and an explicit limit be placed on what activities
the conitactor is responsible fur so that commercial contracts can be drafied that allocate risks
appropriately between the different commercial entities operating in the Arca amd so that
insurance providers can determine what type and level of cover is required. A key step in the
negotiation of any mining cantract is far each party to identify and assess the risks inherent in
the proposcd mining work. Risks need to be identified and allocated as clearly as possible.
An asscssment must be made about who is best ahle to carry or manage cach risk, or how
they should be shared. in a way that promoles efficiency and cifcetiveness in the safe
performance of the work. If the definition is left, broad private investment will be
discouraged and confusion will prevail.

The Nauruan delegation would alse like to take this opportunity to dewil why it is
neccssary (hat those types of activities that are nat being directly carried out by the cantracior
on the seafloor be expressly excluded from the contractor's and the sponsoring State’s
obligations and responsibilitics,

Firstly, if activities such as the tranzponation of ore are cansidered 1o be part of the
contractor’s “activities in the Area”, this will not only conflict with other parts of the
Convention and other international conventions and ereaties that consider those activilies a
fag State responsibility, but it will also set a very dangerous precedent, as it will imply that
every vessel mansporting orc in the high seas above the intemational seabed area must be
spensored under Part X1 because that vessel is carrying out “activities in the Arca™

There are currently thousands of vesscls transporting billions of tonnes of ore and aw
malerials on the high scas. Every one of those veasels could potentially cause damage to the
intemational seabed arca by accidentally dumping ore or polluting. As we know, none of
those vesscls are required to be, nor have they cver been, sponsored by a State under Part X1
of the Convention,

lowever, if it is determined that the contractor is responsible for the transpon of ore
from it mine site in the Arca to the country Lo which the ore is sold, then it is also being
determined that those vessels transporting the ore are carrying out “activities in the Arca”. If
that was the case, every vessel that transpons ore across the high seas, whether the ore
orginates from a mine on the scafloor or from a mine on land, must be sponsored because it
is carrying out Bn activity in the Area. This would set a dramatic precedent and literally
require the immediste sponsorship of thousands of vessels around the world. This wes
obvicusty not the intention of the Comvention.

Moreover, when a land-based mining company loads its ore onto a vessel at port it no
longer has responsibility or liability for the movements of the vessel transpaorting the ore to
another country. For example, the major Australian and Bruzilian iron ore miners are not
responsible and liable for the ships that carry their iran ore across the high seas to Asia. and
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neither is the Commonwealth of Auswralia nor the Federal Republic of Brazil responsible or
potentially liable, provided that the ransport vessel is not registered in cither country Rather,
1t is the captain of the vesscl, the owner of the vensel and the Mag State in which thal vessel is
registered who are respomsible and potentially liable. There should be ne difference hetween
ore thit is mined on land and transporied across the high seas and ore which is mined from
the intemnational seabed arca and transponced across the high scas, If damage or pollution
oceurs o the Arca during the process of transportation the contractor simply cannot be held
responsible, and neither can the sponsoring Stale. with the exception being when the
sponsoring State is also the lag State of the relevant vessel, or when the contractar or the
sponsoring State have ordered the vessel to commit a wrongful act.

Mr President. | have a few more pages to read out bt [ believe my time is running
out, | am informed. Nevertheless. you have the written statements in front of you, [ would
like to go on, but I have been 10dd 10 stop. Refore 1 step off the podium, | would like tw give
my colleague, Mr Robert Haydon, the final concluding remarks to our presentation.

The President.
Thank vou very much, Mr Jacob. The Chamber is grateful for the careful management of the

time allotted. We have, of course, your paper.
[ would like now to give the floor 10 the other representative of Nauru, Mr Haydon.
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STATEMENT OF MR HAYDON
NAURU (CONTINUEDY)
[ITLOS/PV.2010/3Rev.2, E, p. 21-32]

Mr Haydor:

By now I trust that my colleague has sufficiently demonstrated to the Chamber that it is
necessary 10 firstly determine the contractor’s obligations prior to answering the three
questions at hend periuining to sponsor State responsibility. and | also hope it is now evident
that such responsibilities must be limited and distinguished from wessels and installations
Mying the Mag of a different State,

As has also been highlighied, the policy pertaining to the Area in anlicle 150(a)
provides thal “Activities in the Area shall .. be carried out in such a manner as to foster
healthy devclopment of the world economy and balanced growth of intemnational rade ... and
with a view 1o ensuring () the development of the resources of the Aren ..."

The Nauruan delcgation has submitted that this fundamental policy wilt most likely
only be Rulfilled, and the Convention's purposes met, it the private sector is encouraged to
participate. Likewise, it has alse been made clear that this in turn requires the relevant rules
and regulations 1o he interpreted in such 2 way as (o encourage commercial investorent.

My colleague has set forth a number of cxamples detailing how certain provisions
peraining to sponsor Statc responsibility must be interpreted in order to achicve this cnd. 1
hope that in this statement T can demonsirate to the Chamber that, in interpreting other
provisions nccessary to answer the three questions at hand, it would be prudent for the
Chamber, where necessary and required, 1o seck further input and consultation from those
private-sector entities currcntly cmgaged in commercial seafloor mineral exploration.
particularty given there has to date been no non-government affiliated commercial cnterprises
involved in activitics in the Arca under the Awthority’s regulatory framework, The Nauruan
delegation wiso considers it appropriate to address here centain commereial realities that may
assist to further shed [ight on the issues we have raiscd.

I, too, find it necessary to starl by making reference 1o the purposes and principles of
the Charter of the Uniled Nutions, as well as the preamble 1o the Convention, and [ would
like 10 state that Nauru Ocean Resources Inc. is commined to unlocking an alternative supply
of minerals that will provide more affordable and accessible primary metals necessary to
achieve these universal principles and facilitate global social and economic development for
current and future gencrations, which in turn will tead to a more stable, more just, and more
securc world, At the same time the company imends 10 demonstrate that scafloor mining can
be both environmentally and socially advantageous relative to terrestrial mining,

In effect. Nauru Ocean Resources, with the assistance and guidance of the ISA
Secretariat, has pionecred a unique partnership agreement through which it can bring direct
benefits to a developing State including employment; raining: capacity building: technology
transfer; foreign investment; increased tax revenuc; and national self-determination, without
causing the negative impacts generally associnted with the extractive industry such as
community dislocation and degradation of the natural environment and land.

Throughout the history of the Convention there have been divergent and opposing
views between developing Seates looking for assistanec and developed States secking to
promote the aspirations of their private sector. Nauru Ocean Resaurces’ parinership with the
Republic of Nauru represents now an alignment of these divergent views.

The Company intends to not only provide benefits to Nauru, but to work dircetly to
ensure that economic ond social pragress occurs in other developing Siates by making supply
of metals to those States more readily available. The Company is committed to ensuring that
the mewals produced from ils operations in the Inlernational Seabed Area reach the
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communities most in need of mw materials. Through Nauru Ocean Resources’ operalions a
percentage of minerals mined from the seafloor will be distnbuted 1o developing States,
through either monctary contributions to community projects andéor direct supply of raw
materials. Again, this will be a henefit Nauru Ocean Resources will provide to other
developing States on top of the benefits provided to Nauru, and the company will work with
the 1SA, other Intemational organisations, local govemments and communities from around
the world to identify arcas of greatest nesd,

Specifically, the company will focus on building and implementing weter purification
and distribution systems in third world countries.

The company has chosen to focus on this humanitarian issue for 1wo reasons; first,
because the company is an undcrwater resource company, and it is in the business of working
with water; but, sccondly, and more impartantly, lack of safe water and sanitation is the
world's single largeat cause of illness according 1o UNICEF, and about 4,500 children die
cach day from unsafe water and lack of basic sanitation facilitics.

Consequently, Nauru Occan Resourees has established an initiative called the Clean
Water from Underwater Metals Initiative, and through this initiative Nauru Ocean Resources
will be supplying sustsinable access to safe drinking water and basic sanitation to those
developing States mast in need.

Nauwru Ocean Resources will alsa collaborate with sciemtific institutions currently
studying the Great Pacific Garbage Patch to identify ways to best address this massive
environmental problem and clean up the pollution. For those unaware, the Great Pacific
Garbage Patch is a massive gyre of pollution in international waters located in the central
MNonth Pacific Ocean, incloding areas near the Clarion-Clipperton fragture zone. The patch is
characterized by exceptionally high concentrations of pelagic plastics, chemical sludge, and
other debris suspended in the upper water column thal have been trapped by the rotational
currents of the North Pacific gyre, which for decades have been drawing in waste material
from across the North Pacific Ocean, predominanily from rubbish washing out from beaches,
rivers and watersheds in North America and castern Asia,

During commercial production, Nauru Ocean Resources will camry out ¢lean-up
operations in the Great Pacific Garbage Patch.

The company will also he commined to providing monetary donations 1o the 1SA's
Endowment Fund, which promoles and encourages the conduct of collaborative marine
scienlific research in the Arca. By providing valuable training opporiunities on board
exploratton and cxploitation vesscls contracted by the company, Nawru Ocean Resources will
also be able 1o ussist the [SA in Uts endeavour Lo promote the participation of qualified
scientists and technical personnel from developing countrics in marine scienlifte research
proprammes and activitics.

Nauru Occan Resources is looking forward to being able to play an important role in
addressing world poverly and promoting higher standards of living, employment, and
corditions of economic and social progress, as well as ensuring sustainable supply of natural
resources for future generations. This. as dctailed in Anicle 55 of the Chaner of the United
Nations, will assist to create conditions of stability und well-being which are necessary for
peaccful and friendly relations among nations.

Om top of striving to achieve those significant goals. the company is also commitied
to operating in line with the following intemmationally accepted environmental, social and
govemance principles and standards, including: the United Nations Global Compact; the
Millennium Development  Goals; the IFC  Performance Siandards on Social and
Environmental Sustaipability; the World Bank Group Envirenmental, Health, and Safety
Guidelines; and of course the Preeautionary Principle.
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Regarding the United Nations Global Compact, the company will adhere to the ten
principles of the Compact which asks companics 1o embrace, support and enact, within their
sphere of influence, & set of core values in the arcas of human rights. labour standards, the
environment and anti-corruption. These Ten Principles enjoy wniversal consensus and are
derived from: the Universal Declaration of Human Rights; the Intemational Labour
Organization's Declaration on TFundemental Principles and Rights at Work: the Rio
Declaration on Environment and Development; and the United Nations Convention against
Corruption.

Imporantly, Nauru Ocean Resources will also be assisting to achicve the Millennium
Development Goal targets for paverty, unemployment, education, gerdder equity, childhood
health and survival, maternal health, nutrition and discase.

Nauru Ocean Resources recognizes that the supply of more accessible and afforduble
raw malerials to developing States i3 absolutely critical to promoting heir economic
development and alleviating the poverty, diseuse and hardship faced by billions of people
around the world, The company helieves in striking a balance between the environment and
addressing these critical human needs and riphts, and is determinud 1o play an important role
in supplying those in need with the raw materials necessary to help bring them out of poverty.

The company's management have been werking te pioneer seafloor mining for nearly
a decade, which has involved gaining an in-depth understanding of the vanious regulatory
rcgimes govemning such aclivities, and, in particular, how to appropriately balance the nceds
and interests ol all stakeholders. Thercfore, the company believes it could provide assistance
should it be required by the Chamber moving forward on matters regarding seafloor mineral
development activitics. In addition Lo that offer, our delepation would also like to highlight
here one or two points that demonstrate how such knowledge could be of assistance.

Firstly, when Jealing with the throe questions put to the Chamber it is necessary to
analyze article 153{b), which stipulatcs that activities in the Area may be carried out by
“natural or juridical persons which possess the nationality of States Panlics or are effeciively
cantrolled by them or their nationals, when sponsored by such [Sates].”

Qur delegation wishes 10 point out that similar to [ag Stale registration, States
sponsoring sctivities in the Area will ofien be sponsoring an entity which is related to another
entity. In repards o this situation, it must be appreciated that notwithstanding onc company
may be related to, or may be u subsidiary of, another entity, if the applicant company is
registered in and effectively controlled by a State, then that State, and only that State, need be
the sponsor of the applicant.

Tn Nauru's case, for example, Nauru Ocean Resources Ine. is registercd in and subject
10 the laws and jurisdiction of Nauru, and therefore comes under Nauru's effective control.
‘The Republic of Nauru has ulimate control over Nauru Occan Resources. On fop of
controfling the company through its national legislation, Nauru also controls the company
through a binding sponsorship agreement.

There are multiple reasons why it may be necessary to have companics which are
related to another entity in u separate country. For example, in Naurs Ocean Resources’ case.
its parent company is registered in Canada. The sole reason the parent was regisiered in
Canada was o enable it 1 arract from the targe financial markers in North America the
significant capital required to undertake large scale seafloor exploration,

The President:

[ am sorry to interrupt you for a sccond. | am informed that the French interpreters are having
ditficalty in following you, so please slow down. When we get to the end of your allotled
time, we will sce how we proceed.
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Mr Haydon:
Thank you, Mr President. [ spologize.

This financial arrangement has nothing to do with control of the Nauruan company,
which is exclusively controlled by the Republic of Naunu

Indeed it would scem crazy 1o suggest that the Stae (where the parent is incorporated)
must also be a sponsor because, using Nauru's case again, the Stale of Canada cannot exert
any control over Nauru Ocean Resources For cxample, Canada cannot onder the Nauru
Ocean Resources’ parent to change the board of directors of the subsidiary.

Moreover, there mey be a number of entitics and mining compames that are
shareholders of Nauru Ocecan Resources’ (indecd, to raise 34 billion will likely invelve
significant investment from other major mining houses). Therefore, it could be a subsidiary
of many eompanies incorporated in many difTerent States. Also, the parcnt company may be
registered in one State, but its owner and major shareholder may be registered in another
State altagether. For entities listed on the stock market. the composition of their share register
is onstanily changing, so thal would mean vou would need to constantly change Lhe
sponsering State.

The Naurvan delegation would also like to explain why there should he no residual
liahility, as has been suggested by onc or two of the wniten statements submitted by other
States 1o this Chamber. Indeed, residual liability would significantly harm investment and be
prohibitive to many States looking to sponsor activities in the Area. Not only do article 139,
paragraph 2, and Annex 111, article 4(4) specifically imply the exclusion of residual linbility,
the very nolion of residual liability completely ignores the commonsense appreciation that no
human activity can be totally risk free. IT the same logic were applied to the nsks associated
with automobile travel, which, though small, are much larger than those of seafloor mining,
no one would cver ride in an automobile. Mining, like any other human activity, cannot
guaranice ahsolute cenainty. However, we do have the ability 1o compare the risks of
altcnativc human actions against their benefits. ‘The altemative to mining the seafloor for
minerals carries the risk of a8 world increasingly unable to meet the development needs of all
its human inhabitants. That risk far outweighs any pussible benefits of imposing residual
liability on Sponsoring Stales. which is a burden that is unacceptably high and could
seriously halt economic and social development.

The Nauruan delegation would alse like to take a moment to address a concept which
has been raised by one member State, and that is “monopalismion”, which is defined as the
“gxclusive control of a commeadity or service in s particular market, or the market cundition
that cuists when there is only one seller.”

With regards to the polymetailic nodule indusiry, it should he clear when considering
my following poimts that it would be vimually impossible ever ta create 2 monopoly in the
Arca

First of all, there are already cight contraciors in the Area; thus it is, on first glance,
fairly clear that 2 monopely will not arise in the Area concemning polymetallic nodules, as
there are alrcady cight compebitors,

Morcover, the international scabed arca covers over 150 million square kilometres,
with polymetallic nodule deposits oocurring in every acean. It is very casy to conclude from a
simple arithmetic caleelation that it would be virtuelly impossible to create a monopely in Lhe
polymeallic nodule indusiry simply because there is toa much international seabed arca for
others to explore and develop, and no single contractor swould likely be able to finance the
programme of work that the ISA would require to be carried out on all those licence areas.

Importantly, the Chamber must note that no contractor has been able vet to
demonstrate that 75,000 square kilometres is sufficicnt Lo justify a mining operation. On the
contrary, the fact that no mining has taken place yet would suggest that that size is mor
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suficient, particularly when sealloor topography may render much of the contractor’s arca
unsuilable to mining.

Supperting that conclusion is the fact that to process polymetallic nodules a contractor
will need to design amd build a processing plant that can produce approximately
60,000 tonnes of nickel per annum in order to justify the significant mining costs and
prixcessing capital and operating costs. and in order to compete with nickel laterite mines on
land.

Regarding the current main source of nickel, being Jand-based nickel laterites. it can
be noted that the combined capital expenditure for the Ambatavy, Gore and Kontambo nickel
projects is approximately US$12 billion. Morcover, Ambatovy has a project life of 30 ycars
and Koniambo has the potential to extend its mine life to well in excess of 50 years.

In order i justify the approximately $4 billion capital cxpenditure for a seatloor
poymetallic nrodule project in the Area and to competc with these and other land-based nickel
laterites, polymetallic nodule contractors wilk need to be uble to mine a resource that will
sustain economic production for similar or greater periods of time. and this simply may not
be possible with an arca as small as 75,000 square kilometres: therefore, it is probable that
more than one licence will be required to sustain a viable operation.

Tt must also be acknowledged that the polymewHic nodule exploration regulations
have been in place for approximatcly a decade, and notwithstanding significant advancements
in affshare technologics and the witnessing of one of the biggest mining booms of Wl time,
there has been no rush by the private secior 1o secure pround and no significant development
of the resource. It is becoming increasingly clear that no party is willing to commit the
significant capita! required to fund the first polymetallic nodule project given the significant
risk of being first, and that such a project will need 1o be financed from @ privaic sector
company which can attract investors and mining groups whe arc comiurtable taking on such
risk. Of course, such investors and mining groups require enaugh potential upside to reward
them for funding an unproven and novel industry. Therefore, the preject needs to have the
potential to generate several nodule mincs to be attractive to financiers, technology end
mining industry partners. A single licence, whilst perhaps appropriate for a rescarch group or
secondary mining operations once the concept is proven commercially, may nol provide the
return on capilal required by a company secking te finance the technology it must develop for
the first mine, especially given that the cost for the first mine will be greater than that of
competitors developing the second mine, who will have a much lower technology risk and
cheaper finance (and therefore an unfair advantape to the party establishing the first mine).

The President.
Excuse me for inlerrupting you, Mr Haydon. Do you think you would be able to conclude
within the next five minutes?

Mr {aydon:
Yes.

The President;
We will 1ake our recess at the conclusion of your intervention.

Mr Hayden:
Thank you, Mr President.

Finally, the Nauruan delegation reasserls that we must all work together through the
framework of the Convention to promote the development of seafloor minerals. This in tum
will provide the continued supply of metals necessary 10 ensure those living in devcloped

9
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Stalcs can maintain their levels of education, health and freedoms, and will also provide the
additional supply of mincrals necessary 1o ensure that developing States can be brought ow
of poverty and build vital infrastructure and homes for nearly one billion slum dwellers; clean
water distribulion systems for nearly one billion people without access to sale drinking waler,
and hospitals and medical equipment to combat disease which result in millions of young
children dying unneccssarily cach yeur.

Mr President, 1 respectiully request that the Chamber keep this need for development
in mind when interpreting the relevant provisions, as well as the consequences of such
interpretation Lo privale sector nvestment

Tmportantly. tet us lcamn from (he lessons of the past. In the 1970s the privaie scctor
was set o develop scafloor polymetallie nodules in the Clarion Clipperion Zone, However,
there were |egal uncertuinties at the tme surrounding seafloor resources in the internatienal
scabed arca, as well as seatiment of uncommercial mining terms. These reasons conuributed
1© the private sector walking away, which meant that mining did not eventuate, and because
mining did not eventuste in the Jawe 1970s, it is likely that millions of people have died in the
past 30 years from deaths that could have been prevented hail such mining been cncouraged
and taken place. Such mining would have, over that period of time. provided more affordable
and accessible supply of minerals to developing States, and thus significant]y promoted
globel economic and social growth,

Here we are, some 30 years on. and the private sector, through Nauru Occan
Resources, is finally again showing a willingness to risk the significant investment reguired
to cxplore und develop this seafloor resource in a sustainable manner.

The Nauruan delegation is hoping that the Seabed Disputes Chamber ensures that the
INCLOS system is inerpreted now [o encourage. not deter, this private sector participation.
Indeed. it would be a pily if failure to provide legal certainty and failure 1o encourage privatc
sector invesiment in the Area were to contribute lo denying developing Statcs aceess o the
raw maicrials they require to pull themselves out ol paverty. As we know, withow afTordable
und accessible copper and steel there can be no prowth and economic development in these
developing Siates. in effect condemning millions of the world's poor to continuing
malnutrition, hunger, and disease.

Mr Prexident, it is with this in mind that the Nauruan delegation urges the Chamber
and all States Parties to reflect again on the fundamental purpose of the Convention as clearly
stated in its preamble: progress, promotion, advancement, and development.

Finally, please reflect on what those four words mean for the poor. the starving, and
the sick living in the developing world. What docs UNCLOS represent, in real, every day
terms, for the children living in poverty now and their children in the future?

Put simply: UNCLOS represenns hope.

Thank you, Honourable President and distinguished Members of the Seabed Disputes
Chamber.

The Fresident.

Thank you very much, Mr Haydon. Of course, the oral staterment of Nauru will appear in the
procés-verhal of this session and as such it will be part of the case file. However, as some of
the information contained in the original wrilten statement has not been transmitted, Nauru
could not give the whole of their original intervention The Chamber, if Nauru so authorizes,
will of course put at the disposal of participants the complete Lext as a service for information
purposcs only. Moes Nauru agree 1o tha?

Mr Haydon,
Yes.
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The President.
The hearing will now be suspended for 30 minutes. We will reconvene at 12.05.

(Short adjournment

The Presiden:
1 now give the Moor to the represenlative of the United Kingdom, who has requested a

speaking lime of 45 minutes.
Sir Michael, you have the floor.
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UNITED KINGDOM
[ITLOS/PY.201043/Rev.2, E. p. 3249]

Mr Wood,
Mr President, Members of the Seabed Disputes Chamber, it is an honour 1o appear before vou
in these pmceedings, and to do 50 on behalf of the United Kingdom.

Mr President, it is an advaniaye to address the Chamber Jaw in this oral hearing, sinec
1 can agree with much that has been said by eaelicr speakers, for example, by Germany, by
Argentina and by Fiji. It is alwo a disadvantage because it is diflicult to say anything new, and
for that [ apologivze; [ will do my best,

My remarks will be organized as follows. 1 shall begin with some words about the
factual background of the Request for an advisory opinion, Next [ shall address questions of
jurisdiction end admissibility, followed by applicablc law. 1 shall then tuwm 10 each of the
three questions put to the Chamber, | shall not repeat what is said in the United Kingdom's
writicn stalemnent, which remains the besic account of our position.

Mr President, [ nced not 10 describe the facts in any detail. That has been done by the
Intemational Scabed Authority in both its writien and oral statements, | should like to add
that we arc very grateful to the Authority for both the Dossier and its statements. [ am sure
that these will be of great assistance to the Chamber.

It was Nauru thai proposed that the Council seck an sdvisory opinion.' As the
representatives of the Authotity explained on Tuesday, following an extensive debate, the
Council did rot adopt the proposal as formulated by Mauru. Instead, the Coungil followed the
suggestion of many participanis in the debaie and asked for an opinion on three concise und
absiract questions.

The Chamber is not concerned with the particular facts of the applications by the
Naury entity and the Tonga entity, which remain pending before the Legal and Technical
Commission; nar, in my submission, is the Chamber called upen to pronounce upon 1be 68-
page drafl sponsomship apreement between Navru Ocean Resources Inc., United Nickel Inc.
{1 company registered in Bntish Columbia), and the Republic of Nawru, which is summarized
at length in their writion statement amd set out in full in an appendix to that staiement.
Members of the Chamber, [ think { need not go inta the questions of nationality or ¢ifective
control thal these arrangements raise: they are difficull questions,

It seems 10 have been generally understood, during the debate in the Council of the
Authority, that the request for an advism? opinion and consideration of the two applications
for plans of work were cnlirely distiner.” The delegste of Fiji, on the day the request was
made by the Council, referring to the relationship betwesn Nauwru's application for an
oxploration licence and the proposal then befare the Council to seek an advisory opinion from
the Chamber, said “these are two very distinct and materially unrelated things”.' As the
deiegate of Canada in the Council pu i1, anicle 191 “was ncver meant 1o provide a
mechanism for individual States Panties to seek a legal opinion™* Unlike 3 judgment in »

! Propacd 1o seek an advirory opinion from the Seabed Dy putes Chamber uf the Iniernational Tribunal for the
Law of the Seq on malters regarding sponoring State respomsthiiiny and fiabiliny Subsuted by the delegation of
Nanirw, ISBA'16C6 (UK Written Statement « hereafter “WS*, Nag A).

* List of speakery and summary records of the 155, 160% and 161 meetings of the Council prepared by the
Secretarial [Dossier No. 3]

" List of speskers and summary records of the 155™, 160" and 161" meetings of the Counci) prepared by the
Secretanst [Dossicr No. 3], paras, 47 (South Afnica), $2 (Fiji), 8) (Republic of Korea), 90 {Uganda)

* 6™ May 2010 Sutemenl by the Fiji Delegation | Dowier No 4], thind para.

¥ List of speakers and summary records af the 155%, 160% and 1617 mectings of the Council prepared by the
Secretana [Dossier No. 3], para_ L4,
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contentious case, an advisory opinion, however authoriwative, is not itself legally binding,
These points were all noted by speakers in the debate in the Council lesding to this ra#ucst."

Mr President. | shall make three shori points on jurisdiction and admissibility.

My first point is that, as others have soid, whenever the Chamber receives a request
for an advisory opinion, it should consider both whether it has jurisdiction, and. assusning
that it does, whether there are any reasons that would require it to decline fo respond to the
questions put to iL. It should do so, if necessary, proprio mofu.

Sccomd, the Chamber only has jurisdiction to respond lo legal questions, and only to
legal questions arising within the scope of the activities of the requesting vrgan. On this
issue [ can do no betier than to refer 10 the excellent analyses in the wrilten statements of
Ausiralia® and Mexico.” I would like to add just one point. The first two questions put to the
Chamber are clearly legsl questions. The third can also be construed as a fegal question. if it
is understood as requesting the Chamhber to indicate what measures a sponsoring Sate is
legally required to take in order to fulfil its responsibility under the Convention. In so far as a
question put (o the Chamber might lead into pulicy areas, it is incumbent upen the Chamber
1] c?lnl‘tfmc its answer 10 those aspects of the question that can be answered on the basis of
law.

Yesterdny [ histened with great interest to Mexico's eloquent appeal for the
introduction by sponsoring States of a strict lishility regime."’ However, in my view, this
would require a policy decision by States Parties, whether taken through a collective decision
or on an individual basis. It is not, | would suggest, for the Chamber to recommend 1o
individual sponsoring States what policy choices they should make as to how 1o fulfil their
responsibility within their own legal systems, since in doing so il would be stepping outside
its judicial role. As the Permancnt Court said in the Eastern Careliv case, “The Court, being 8
Court of Justice, cannot, cven in giving advisory opinions, depan from the cssential rules
guiding their activity as & Coun.™"?

My third point as regards the question of admissibility is that there is en obvious
dilference between the apparently mandatory wording of article 191 of the Law of the Sea
Convention (“shall give™) and the clearly permissive wording of Anticle 65 of the Swtute of
the Intcmational Count (“may gi\'c“).” As others have said, the Chamber must have some
discretion to decline 10 respond to 2 request for an advisory opinion, if 11 1s 10 be in a position
to protect its judicial role, Nevertheless, in the present case, in my submission the Chamber
does not need to consider this question since it has not been suggesied by anyone that there
are any plausible grounds for exercising thal discretion; indeed. there are none. Therefore, in
my submission, the Chamber should he carcful on this occasion not to rute out such
discretion absolutely."*

* List of speakers and summary recardy of the [55%, 160 nnd 161" meetings of the Council prepared by Lhe

Secretariat [Dotswt No. 3],

" See alen 1ISA WS, parns, 2.1-2.8.

* Ausiralia WS, paras. 4-13.

? Mevico WS, paras. 22-4. Ser also Chine WS, paras. 4-5.

¥ As Judge Ndmye has writien, n his privaie capacily, “ane has 10 try Io retain only the legzl aspeqs per ye of a
jon..". T M.Ndiaye, “The Advisory Function of the [nlernational Tribunal for the Law of the Sea™.

O Chinese J11.{2DL0), para, 80,

TITLOAPY.20007, pp. 30-52.

Y1921 POLL. Sertes B, No 3, p. 29: cited with approval, most recently, in the Accordar e with oatermatsonal

fow of the unilatoral decheation of independence in respect of Kasove Advisory Opman, 12 July 2010,
. 2%

Bu{l‘m:rd Natians omvention on the Law of the Sea 1912 A Commentary, Volume V1 (S. Nandan, M Laodge,

Sh. Rosenne, eds.), p. 841 (parws, 191.1, [91,%(a)}.

" Contra Mexico WS, paras, 50-84.
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I tum now to the question of the applicable law. The law to be applicd by the
Chamber is desenibed. in very genml terms, in article 18 of the Statute of the Tribunal™ and
article 293 of the Convention,'* The key provisions, for the purpases of the present
proceedings, are to be found in Part X1 of the Convention, including Anncx 111, and in the
1994 Agreement, As the representative of the Authority explained on Tuesday, it is important
o note that the provisions of the Agrcement and Part XI of the Convention are 1o be
interpreted and applicd together as a single instrument; and in the event of any inconsistency
between the Agreement and Fart XI, the provisions of the Agrecment prevail o

I shall not seek to describe the complex system for the exploration and exploiution of
the tesources of the Area - the so-called “parallel system™. I would simply draw attention to
the full, very good outline ul Lhe regulatory regime that is sct out in Chapter IV of the
Aurhomy % written statement.'’  As athers have pointed out™, there arc cssentially three
parties involved when a sponsored entity {the conlractor) cngngcs in activities in the Arce,
and the relationship between them is complex. They arc the Authority, the sponsoring State
or States, and the contrector. Others have already cmphasized the esscntial rule that
sponsorship plays in ensuring compliance with the rules of the system.

As the Chamber is aware, the relevant provisions of the Convenlion arc fo be
interpreted in accordance with the rules set forth in Articles 31 and 32 of the Vienna
Convention on the Law of Treaties. In particular, the pronisions of a 1reaty should not be
looked at in isolation, but read together. This 1s particularly relevant to the interpretation of
the various provisions in Part X1 and Annex [I{ dealing with the responsibility and liability of
sponsoring States,”®

However, the fact that the Convention must be interpreted as a whole does not mean
that the Chamber should go outside the specific questions put to it, and seek 1o apply the
gencral ;:rmciples s¢t forth in the Convention or general intemational law, as some appear (o
suggesl.” Moreover, when rcl'cn-ing to other provisions of the Convention, care must be
taken to ensurc (hat they arc in far.'l relevam to the questions put o the Chamber. Article 304,
for exa.mplc has been referred to’, but in my submission it is a classic “without prejudice™
¢lause; it is not in itsell o source of vbligaton for States Parties to the Comvention or
sponsoring Staies in particular. What it says is that the specific provizions of the Convention
rcgarding responsibility and liability for damage are withowt prejudice to (i} the apphication of
cxisting rules (where such rules are applicable) and (i) the development of fture rules
{which, when developed, will then apply in accordance with their werms). Likewise,
article 194, paragraph |, is a very general obligation imposed upon all States. It is 1o be found
among the general provisions of Part Xil of the Convention. Tt requircs States to take all
memsures that are neccssary 1o prevent, reduce and control pollution of the marine
environment “using for this purposc the best practicable means at their disposal and in
sccordance with theie capabilities™. The words that T have just quoted cannot and do not

** Annex ¥ 10 the Convention.

" United Kingdom WS, paras XX,

Y LUNGA res, 48263 of 26 July 1994, parm. 4; Apgreemend, wt 2, para. |. This formula has been repested 1n
most tnstruments adopted with refarence to Pant X1 since [99d wee, for example, the Introductory Notes o the
Rutes of Procedure of the Assembly and Council.

W ISA WS, paras. 4.1-4 28,

** Republic of Korea WS, paras 14-1%, Romanis WS, paras, 12-25.

:" Republic of Korca WS, paras, 2-5

1 Mexico WS, paras 49-63,

2 Stmemert of Suchting Greenpeace Council (Greenpeace International) and the World Wide Fund for Nature,
(not part ¢f the case-file, but reverthcless on the 1ribunal's website), pp. 4. 9.
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qualify specific obligations laid down elsewherc in the Con\'enllon, tneluding the obligations
incumbent upon thosc who choose Lo be sponsoring States.”

The Chambet will no doubl Lake care to distinguish berween existing rules of law that
are applicable and what may loosely be termed fex ferend or “solt law™. The Chamber will
no doubt be conscious of the approach of the Intcmational Courl of Justice and other
international courts and tribunals when considering the sources of international law listed in
Anticle 38 of the Stawte of the Courl. Reference has becn made in the present procecdings,
through the prism of ariclc 304, (o the International Law Commission's drafl principles on
allacation of loss in the case of transboundary harm arising out of hazardous petivities.®
Quitc apart from the fact that the Commission cxprossly stated 1hal it was not dealing with
global commons. which in its view required scparate Lreatment, 2 the Cotnmission was also
explicit that, while the drafl pnncmples were intended to contribute to the process of the
development of international law,’* the Commission did not attempt to identity the current
stalus of the various aspects of the drafl pnnclplcs in customary international law, end the
way in which the drall principles sre formulated is not intended to affect that question.”’
Therefore, | think the status of those principles is clear.

Mr Bresident, | now tum to the three questions put by the Council to the Chamber, but
1 would like to hegin with six points that appear to me to be central 1o the present case.

First, the Chamber is nol being asked to describe the obligations of States Parties in
general, but rather those of sponsoring States: that is clear from the text of the questions. It is
also reflected in the title that has been given to these proceedings. Given the scope of the
guestions, it sexms, for cxample, out of place 1o urge the Clla.l'l'lbﬂ o pronounce on the
obligations of States Partics in the ficld of anti-monopolization.™

Second, as [ have already noted, the Council has framed the questions in an abstract
manner, without reference 1o any panticular situation or application for a plan of work, As the
rqmcsenlam:s of the Authority made clear on Tuesday, this was a deliberate and conscivis
choice. The abstract formulation of the three questions incvitably afYects the degree of detail
which the Chamber can provide in response. In my view, the Chamber is not being ashed to
sct out in detail all of the obligations incumbent on spansoring States. To do so would
involve writing a treatise (covering the different stages of prospecting, exploration amd
exploitation, and the various resources that may be found in the decp scabed). Any attempl to
d0 30 could scarcely be exhaustive and would risk hecoming out-of-date since the content of
these obligations will evolve over time.

‘Third, it is itporant to recall, as many others have done, that the protection of the
environment is at the heart of this case. The representatives of Nauru this moming paimnted a
very broad, 1mprt&swmsm. picture of the cconomic, sﬂcml and environmental consideralions
facing decp seabed tmining in an overall perspective’”, but we are concerned today with the
specific question ol the obligations of sponsoring States.

In this regard we must recall that the deep seabed contains many fragile and scnitive
ecosystems, which. once damaged, could take years, decades. to regenerate. [t is essential that

UNEP WS,

 Seatement of Stichting Greenpeact Council (Greenpeace Intemanonal) and the World Wide Fund for Namure.
Sections [V and ¥

™ Yearbook of the International Law, Commission 2006, vol 11, Pat Two, para. §7(3).

 Yearbook of the International Law Commussion, 2006, vol. 11, Pat Two, para. 67(5).

" Yearbook of the International Law, Commistion, 2006, vol. [i, Part Two, para, 67(13).

# Mexico WS, paras. 93-109

¥ L1yt of speakers and summary records of the 155, 160* and (61% meeungs of the Council prepared by the
Secretarmat [Dosster No. 3]

¥ ITLOSPY 200103, pp 210,
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sponsoring States, and the entities that they sponsor, have the nocessary measurces in place for
the purpose of preventing serious harm ta the marine environment.

To say that, Mr President, is not ta discourage seabed mining.*' 1 do not belicve it is
the intention of anyone 1waking part in these proceedings 1o do thai. Nv one is secking o
discourage private-sector investment in deep seabed mining; but a proper balance has o be
struck with environmental concemns. Striking that balance is a matter for the Authonity, and
for the Suates Parties acting through the Awthority.

It is right that the Convention. including Part X1, and the 1994 Agreement accord the
highest importance to the protection and prescrvation of the marine cnvironment. The
Convention itself contains an important series af provisions to that end,” The protection of
the marine environment was also one of the key issues dealt with duning the negotiation of
the 1994 Aprcement.?? Awarcness of the importance of Ihe prescrvation of the marine
environment is likewise reflected in the Nodule Regulations™, and the Sulphides Regutations
adopted as recently as May this ycar." Tt is clear that amung the most important functions of
sponsoring States is W enswre that the entitics they sponsor comply scrupulously with the
environmental provisions of the Convention, and the rules, regulations and procedures of the
Authority, as well as those conteined in their contracts,

My fourth gencral point is that in its written siatcment Nauru argued that there should
be some diferentiation of obligation hased on levels af development.*” | notc that they have
not repeated that suggestion today in their oral statement. Tt may nevertheless be helpful to
say & few words about the potnl. As athers have said, there is nothing in Pant XI, or clsewhere
in the Convention, or in the 1994 Agreement, to suggest that the obligations of sponsuring
Stales vary depending upen their level of development. Any other comglusion. which could
lead to what onc might term a “sponsoring State of convenience”, could seriously jeopardise
the Pan X1 regime, not least its provisions for environmental protection. It cannot have been
intended that the standard of protection of the Arca, “the common heritage of mankind®,
shoeld depend upon which group of States the sponsoring State belongs 0. he Convention
might be thought to go some way towards mitigating what Germany reterred to as “sponsor
shopping™. in that it requires more than one sponsoring State in some circumstances.’’
Article 4, paragraph 4. of Annex [I! itsclf begins with the words “The sponsoning State or
States shall ...” However, this requirement for dual {or mulliplc) sponsorship would not assist
where there is only one sponsoring State, or where cach sponsoring State has some lesser
obligations because of is Jevel of development. Even where the co-sponsoring States have
diferent levels of development, it would lead 1o a most curious result, with undesirable legal
uncerainty, if in that casc their obligations were o dif¥er.

" ¢f Nauns ITLOSPY 20010:3, p. 1.

" Purt X1 (arts. 143, 162.2w)); Part X1 {anis. 209, 215), Aanex I, ar. [7.

™ Linder the Agreement, 0o less than four of Lhe priorily trks of the Authority relate to this maticy 1994
Agreement, annex, section 1. para $ {g), (h), (1) &nd (k).

* ISBA’6.A'18 {Dossier No. 16]. See, o particular, regulations 31 (Protection and preservabion of the manne
environment) and 32 (Emergeney orden) sy well an Soctions 5 (Environmerdal monitoring), 6 (Contingency
pluns end emergencies) and |6 (Responvibibily end liability ) of the 'Standard clauses for explovation contract’ &
annex 4 io the Regulations.

* ISBANGIAIY, ISNA/ISCILS, ¢ g , Regulation § (Protection and preservation of the manne cnvironment
thurmy prodpecting), Regulation 32 (Responsibility and liability), Regulation 15 (Emergency orders) And Par v
(Procecrion snd preservigion of the marine environment).

" Nauru WS, paras, 2, 12-36 A similar suggestion had been made in the prper submitted by Nauru to the
Council of the |ntemafional Seabed Aurhority. Propasal o seek an advacory gpinian from the Seabed Dispites
Chamber of the International Tritumal for the Law of tha Seq on mariery regarding spamsorisg Sigwe
resporsthiiny and huabifity, ISBAS16!C/6

*" Arlicle 4(3) of Annes, 111; Nodules and Sulphides Regulmions, regulstion 11 (1) and (21
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This moming Nauru addressed the meaning of “effective control”, which is rekevant
o dcll.‘ﬂml'llrlb which State or Statcs are required to be sponsoring States in a perticular

" In my submission. the Chamber does not need 1o go into that no doubt difficult
qucsucm It is a question that relates to identification of the sponsoring Stale, not to ils
obligations.

In its written slatement Neuru appeared to base much of its argument for
diffcrentiation on references to developing States in article 140, paragraph 1, and article 148.
It described these as “principles™, and quoted them at the oulset of its written statement,
withoul, however, pointing out that in each case the reference was qualified by the words “as
specifically provided for in this Pan™ (that is, Part X1). In other words, io cach case there s 2
remoi lo other specific provisions of Purt XI. The seme is true of anicle 152, paragraph 2,
relating to the cxercise of the powers and functions of the Authority, which stipulates that
“special consideration for developing States ... specifically provided for in this Pan shall be
permitted™.”® (One such specific provision, by no means insignificant, is the right for
devcloping States to apply for "reserved arcas™)

Those who drafled Part XTI took care to avoid intmducing broad and gencral
preferences; the cxpress language referring only o such preferences as were specifically
provided for in Part X| was deliberate, and it is clear. This is by no means unusual- similar
care is waken in other conlexts where States take upon themsclves specific diffcreniiated
responsibilities, differing, 21 times, between developing and developed Sutes, but also among
the developed Staics themselves, Fxamples can be found in the WTO agreements®, and those
relating 1o climate change *' None of the provisions of Part X[ relating to the obligations of
sponsoring Slates specifically provides for any special position for specific categories of
sponsaring States. The United Kingdom therefore agrees with those who have submitted that
the provisions relating to the obligations of sponsuring Sutes apply regardless of levels of
development, ccoromic situations or other circumslances. * The representative of Fiji put it
very well yesterday when he said:  “The requirements and standards established under
Pan XI of the Convention apply equally to all Statcs without regard to economic status or
financial and other resources capability.”

My fifth general point is that the obligations of sponsoring States arc, as Germany and
others have clearly set out, conceplually distinet from these of the contractor. The contraclor
is liable for violations of the terms of the cantract with the Authority, including those relating

* ITLOSPV.2010°3, p. 13.

" United Natfons Comvendron o the Low of the Sea 1982 & Commentary, Vol. VI {M. Nordguist, §_ Nandan,
Sh. Rosenne, W. Ladpe, edy ), paras 1435.11¢a) end 132.11(h)

* See the WTO "schedule of concessions™ sysiem, ¢ g . Gentral Agicement oa Tariffs snd Trade, art 11 55
UN.TS 194 (1947), incorporsted ito the General Agreemiem on Tarills and Trade, 1867 LLN.T.S, 187 1994),
. 1(b), Geoeral Agreerent on Trade in Services, 1859 UN.T.5. 133 {1994}, art. XX,

* See the United Nations Fremework Convenhon an Climute Change, 1771 UNTS 107 (1992), mmt 4 on the
“common bul differentiared responsibilities™ of Suries with respect 10 the Convention and, sccoedingly, the hsl
of States provided in Annex { to the Convention, differentiating those States from the Stales not feaed in the
Conventyon. The_Kyoto Protocol 1o the United Nanons Framework Convention on Climae Change. UN Do
FCCC'CP' 19977 Add. ), Dhec. 10, 1997, then defines States listed in the Annex (o Lhe Convention and thase tue
wre rot separntely {ant. 1.6, 1 7 to Lkt Protocol), provides for specific emission goals for the Starey Jisted 10
Annex | 10 the Convendion {art. 5.1 w0 the Prowool); reteraies the differmg responsibilities of States with
respedt to therr specifle obligations under the Profocol (arL 10Y; ant 3 5 provides a special procedure to establish
Uwe base year for the determanation of the level of carbom stocks of Strles lsted in Anncx 1 1o the Canvertion,
which arc undergoing a tanyition (o a market ceonomy, as opposed 1o the procedure provided for orher States
hated in Annex 1 {art 1.4) and ant 3 6 grams “a certun degree of flexibility™ in the |rnpl-cm¢nulion of the

Protoco! 1o States listed m Anmex 1 to the Convention undergoing a ition W o market
Y Austratin WS, para 21; Gormany WS, pares. 15-2); Russian Federmtion WS, paras. 311 UCN WS,
paras. 58-40,
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to the protection of the environment. The obligations of sponsoring Stales, on the other hand,
are those set forth in the Convention, and include the adoption of laws and administrative
measures. The inlemational responsibility of sponsoring Statcs arises from any failure to live
up to their obligations under the Comvention, for example from a failure to have in place the
necessary laws and adminisiralive measures.

My sixth and final general pomni ebout the questions is that the obligations of States
with regard to these questions arc sct oul in Convenlion itself. Whilst there may be some
utility in having regard 1o the general principles of the law of State responsibility, ultimately
the answers to the questions poscd are to be found in panticular provisions ol the Convention.
That is why my statement today, and the United Kingdom's written statement, concentrate
upon the proper interpretation of the relevant provisions of Part XI. Any obligations for
sponsoting Stares in relation w the matters which are the subject-matter of this request arise
because they are parties 1o the Convention and, Bs Argenting stressed yesterday, must be
implemented in gaod faith,

Mr Chairman, [ now turn 1o the first question of the Chamber. This was considered at
pacagraphs 3.7 1o 3.9 of the United Kingdom's writicn stetement,

! will begin with three preliminary matters. First, [ do not think that any particular
importance attaches to the usc of the rather cumbersome expression in the question, “legal
responsibilitics and obligations™. This no doubt reflects differing Lerminology in the
Converition, but it can only be a reference to a single concept, which [ shall refer w as the
sponsoring Stale’s “obligations™. Mexica's thorough analysis in ils written stalement seems
10 reach the same conclusion*

The sccond preliminary point: Question 1 asks about the obligations of sponsoring
States under the Convention, in particular Part X[, and the 1994 Agreement. The acts of any
entity that a State Pary sponsors in accordance with the Convenlion are not, as such,
attributable to the State concemed in accordance with the rules on State responsibility. This is
clear from paragraph 1 of article 139. If the acts of the entity were attribulable to the State
Party, that paragraph. sctting out the obligalions of the sponsoring State, would not have been
necessary. Furtheninore, i the sponsored entity is a commerciel enterprise, 1ts acts would nol
in any event mect the criteria for altribution of conduct to a Sule in accordance with
cusiomary intcrnational law. The sponsored cntity would neither be an organ of a State, for
the purposes of article 4 of in the I0C"s Articles, nor be exercising “governmemtal authority™,
for the purposes of Article 5.

The third preliminary poim arose this moming when the representative of Nauru
raised an imponant point about the meaning of the term “activities in the Area™ " This ix,
indeed, a key term that is wsed throughoul Part XI and the associated instruments.
Article 139, like the other provisions we afe considering, uses this levm “activities in the
Area”. | will just offer a couple of personal thoughts in response to the question pul by Nauru
this moming. As he said, the Area is defined in anticle 1 of the Convention; and so 1oa is the
teerm “activitics in the Arca”. That is defined 1o mean all activities of exploration for, amd
exploitation of, the resources of the Area. Amicle 133 defines the term “resources of the
Area” to mean mincral resowrces imsite in the Arca et or beneath the scabed, and it
distinguishes the use of the lemm “pesources™ and the use of the term “mincrals”™. which
applies when they are recovered from the Area. So it might be thought that the definition of
“activitics in the Area” in covering the exploration and exploitation of resources incorportes
that definition of resources that refers ta “resources im siu . There anc other provisions that
shed light on the term, but panticularly clear is article 1 of Annex IV of the Statute of the

 Menico WS, paras. §9-78.
“ITLOS/PY 201043, pp. 17-18
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Enterprise, which says that ihe Enterprisc is the organ of the Authority which shall camry owt
activilies in the Arca dirccily, as well as the wansporting, processing and marketing of
minerals g¢overad from the Arca.

Mr President, going back to Question I, what then arc the obligations af sponsaring
States under the Convention? As the Authority said in its wrilten staiement, and &s s
represetalives reiterated an Tuesday,

[Tt wouwld appear hat the ovemiding wtem of the Convention and the 1994
Agreement, and the Regulations, is that the purpose of State sponsonhip is tn
ensurc that a State Party wkes responsibility in accordance with Anicle 139,
Anticle 153, paragraph 4, and Annex [, Anicle 4, paragraph4, of the
Convention. ™

Onher speakers have dealt with these provisions in full and 1 do not intend 1o repeat
evervihing they have seid.

Article 139, paragraph 1, provides that $tate Partics “shall have the responsibility to
ensure that activities in the Area .. shall be carried ow in confarmity™ with Part X1
According Lo this provision, this responsibilily exists whether the State is itself carrving ow
activilics, or they arc camried ol by a Staic emlerpyise. or by ils nationals, or by an entity
which it or its nationals elfectively controls.

Attigle 139, paragraph 2, makes it clear that damage caused by Steie's lailure (o carry
out this responsibility entails liability (the extent of which is the issue raised by Cruestion 2).
The paragraph turther stipulates that, in the case of a sponsoting Suite, the “responsibility to
ensure” cniails taking “all necessary amd epproprisie measures to secure effective
compliance™ by the contractor, referring to anticle 153 and article 4 of Annex Il to the
Canvention.

Anicle 4, paragraph 4, of Annex [T spells out in morc detail the responsibilities of
sponsoring Statcs. This paragraph stipulates that a sponsoring State has the responsibility to
ensure, within its legal system, that the contractor carries oul its oblipations under the
contract with the Authority. Thus, a sponsoring State is obliged to ensure, in iis domestic
legal order, that the contractor meets the obligations contained in the contract.

Comsistent with article 139, a failure by a sponsoring State to meel its ohlipalions
under article 4, paragraph 4, of Annex [T entails liability for damage cansed hy such failure,
The article elso satx the scope of a sponsoring Staie's responsibility, stating that it must adopt
laws and regulations and take administrative measures thal are reasonably appropriate, within
its own legal system, for securing compliance of persons under its jurisdiction. Thus the
responsibility of sponsoring States arises not onty in the cvent of damage to the environment
hut  and this is equally impertant — at the outset, when it is required to adopt laws and take
measures aimed at preventing damage. In addition, States Parties arc obliged 1o ke “all
measures necessary” 1o assist the Authority in fulfilling its own duly, that is, in ensuring
compliance with the relevant legal instruments mentioned in anticle 153, paragraph 4. This
provisian refers back to article 139, and has panicular relevance for sponsoring Suates.

These provisions set the basic lepal framework within which & sponsoring State
operates under the Convention's legal regime, A sponsoring State cannot be held lizble for
the aclions of a privale entity, which is not its organ. as such. These provisions do not
atinbute the actions of sponsored entities 10 the State. The responsibility o cnsure
compliance by sponsored contractors entails the duty of the sponsoring Stale o Stawes to ke
reasonably appropriate mcasures, in the language of article 4, paragraph 4, |of Annex 3] in its
internal legal order, to prevent such breaches by sponsored cntities.

*ISA WS, para 5.2,
1
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In conclusion, and as I have already said. the articles on the responsibility and scope
of liability of a sponsoring State need be read 1n conjunclion with one another.  Article 139
refers to article 4, paragraph 4, of Annex Ui, which is the more specilic article with respect (o
sponsoring States.  So measures deemed to be rcasomably appropriaie [or sccuring
compliance, a~ required by article 4, paragraph 4, should be considered to mect the standand
of “necessary and appropriate measures” in the language of article 139.

[ now move to Question 2, which we discussed at paragraphs 3.10 to 3.15 of our
written siatement. [ will try to be very brief, Mr President.

As the Tribunal recalled in its Judgment on the merits in the MT" "SAIGA ™ fNo. 2)
Case™®, citing the Factory at Chorzdw judgment

(1]t is a well-zstablished mule of intemational law that a Suste which suffers
demage as & result of an internationally wrongful act by another State is entitled
to obuain reparation for the demage sufered from the State which committed the
wrongful sct and that *reparation must, a3 far ax possible, wipc out all the
consequences of the illegal act and re-catablish the situation: which would. in all
probability, have existed if that act had not been commined”. ©

If the sponsoring State and the Autherity could not agrec, it would ultimaicly be for
an intemational coun ur tribunal 1o decide the precise “extent of liability™ of a sponsoring
State for a breach of the Convention. The answer will follow from the evidence presented to
the court or tribunal, and its appreciation thereof, os well as the relevant legal factors, some
of which I have just mentioned. Indesd, it could well fall to this Chamber to decide the
matter in the exercise of its contenticus jurisdiction under article (87, paragraph (b)), in a
dispute between the Authority and u sponsoring Stale about whether the latter has fulfilled i
obligations, Judge Ndiaye, writing in his private capacirty, asked the question: *[wjhat would
happen if the dispute submitted to the Chamber or the Tribunal concerns a legal question for
which an advisory opinion has alrcady been rendercd?  Will they be able to extricate
themselves from the principles and solutions adopted in the advisory opinion?™" The
Chamber may wish to avoid tying in its hands in any future contentious case by making too
detailed a pronouncement in this advisory opinion.

1 now tum to Question 3 which, as others have said, is closely related to Question 1. 1
once again draw attention to our wrilten statement, this time paragraphs 3.16 10 3,19,

Again, the various provisions of the Convention need 1o be rcad together and in
contexi. In perticular, one necds o nole the provisions of the second sentence of anicle 139,
paragraph 2, and ol the socond sentence of article 4, paragraph 4. of Annex Il Under the
former, a sponsoring State is absolved from liability if it “hes wken all necessary and
appropriate measures to secure effective compliance”; under the latter if it “has adopled laws
and regulations and 1aken administralive measures which are, within the framework of its
legal systcm, reasonably appropriate for sccuring compliance™. The test is an objective ane,”
While the measures need to be wilored lo the sponsoring State’s own legal system, that does
not mean that whal is necessary and appropriate is left 1o its sole appreciation. Nor is this a
hield in which the obligations are softened by a *margin of appreciation” doctrine. As tbe

¥ The Meb SAKGA” (No 2 Case (Saint Vincent and the Grenadaes v, Gungay, {luly b, 1999}, para 170

* Meruts, Sudgmend Mpp. 13 T PO LT Series A, No 17, p 47, Se¢ alsg Auwstrabe WS, parss 2742,

T M Ndisye, "The Advusory Function of the Internuional Tribunal for the Law of o Sea™, & Chimere JIL
(2010), pary 52

¥ Auaralia WS, para, 46. CF, Nauru WS, para 22,
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Netherlnsn:llds has convincingly shown. it is misleading to spoak of “flexibility™ in this
CanLEXt,

In addition 10 the general requirements found in article 139, article 4, paragraph 4, of
Annex |11 specifies in plain torms whal necessary atd appropriate measures a State must take
in order to meet its responsibility. According to thal paragraph, a State will not be held liable
for damage caused by a sponsored contractor if it has cnacted “laws and regulations and
taken administrative measures .., reasonably appropriale for securing compliance™

It follows that the first of the positive steps a State must wke is to put in place wha
the Netherlands temmed yesterday a “public domestic regulatory framework™. [n other wonds,
it must enact laws and regulations aimed at cnsuring that enlitics it sponsors comply with
their legal obligations specified in the Convention and in their respective comracts.” In these
oral hearings, no one hes xuggested the contrary,  Article 209, paragraph 2, reinforces this by
providing that "States shall adopt laws and regulations w prevent, reduce and control
pollution of the marine cnvironment from sctivities in the Arca undenaken by vessels,
mstallations, structurcs and other devices ... operating under their  authority™. For the
avoidance of doubt, [ would recall that, contrary to what may have becn suggested this
morning. the flag State has clear obligations in relation to pollution matters arising for ships
flying its flag.

On Tuesday. the Authority indicated some of the kinds of provisions that ene might
cxpect 10 find in legislation giving effect to the obligations of sponscring Suates. She referred
in panticular to the German law, the Aeeresbodenbergbangeseiz, and to the Crech law,

Among other things, legislation is esseatinl if victims are to have rights under
domestic Jaw. A contractual amangement would be wholly inadequate for this. Nor can it be
agcepted that a sponscring State is absolved from enacting laws and repulations because, and
| quote from onc of the written statemonis, “{efnacting Icgislation specifically to regulate
deey sea mining may prove too costhy™. %

But legislation in itself is not sufTicient to relieve the Staic frum it responsibilities.
As is made clear in anicle 4, paragraph 4, of Annex 111, administrative mcasurcs must also be
taken by the sponsoring State for the purpose of securing compliance with the laws and
reyulations of the State.™ Hence, following e enactment of appropriate legisletion. a State is
under a conlinuing ohligation 10 take positive measures (o ensure that the contractor fulfils
the icgislative requirements impased upon it. Thus, whether a State has taken the necessary
and appropriate measures and hag lived up w its responsibilities is a matter that will depend
upan the ongotng action or inaction of the State, and must be continuously evaluated.

The sponsoring Statc's respunsibility is a conduct-based obligation, rather than
a result-based one. ™! Taken together with the continuing namure of the ohligation, this makes it
difficull in practice to determine ¢x anie that 2 Stale has met its obligation to take the
necessary and appropriate measures 1o sccure compliance. Such a determination will vary in
the context of cach case, and will be measured against the requirements provided in
article 139 and, more specifically, the measurcs ariculated in article 4, paragraph 4, of

* Netherlands WS, para, 4.3, commenting on Luted Noisons Convention on the Law of the Se 1982 4
{ammentary, Volume V1[5, Nandan, M. Lodge, Sh. Rasenme, eds. ), p 127,

" Ausiralia WS, paras. 24.25; China WS, pares. 32(a), 34; Mexico WS, para 36.88, Netherlands W'S, paras.
3.6, 4.2, Republic of Korea WS, para 6; Philippmes WS, pavsis; Romania WS, para 33; JUCN WS, pante -
57.

2 Naur WS, pana 26.

 Republic of Karea WS, para. 7.

* China WS, paras 21(c) and {d). 26; Germany WS. paras. 7.5; Netherlands WS, purny 3.6-3.8, Republic of
Kotea WS, pares 12-13; Romanis WS, paras. 30-33,
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Annex 11l on a continuous basis.*” 1t is clear thal for the sponsoring 'itate merely to conclude
& contract with the sponsorcd entity would not in practice be suiTicient.®

Thus, to answer the question whether a State had fuifiled is responsibility under the
Convention and the 1994 Agreement, and especinlly article 139 ond Anmex I, an
international tribunal, and specifically this Chamber, if the matier comes before it in a
contentious case, will have to ke into account all of the circumstances, including the points
[ have just made. In practice, this decision can only be made ex posi facte b)' evaluating the
legislation enacted and the measures taken over time by the State concernad. ™

Mr Presidenl, Members of the Seabed Disputes Chamber, [ hope the observations
made in the Uniled Kingdom's written statement, and apain today, will assist the Chamber 1n
its important Lask of ensuring the correct and consistent interpretztion of the regime for the
decp scabed. We welcome any greater clarity and undersianding that the Chamber can bring
to the key pravisions of the Convenlion conceming the obligations of sponsoring States.

Mr President. Members of the Chamber, [ am grateful for your attention

The President.
Thank you very much, Sir Michacl.

The Chamber will new recess and meet agpin at 3 p.m. sharp to listen lo the
stalements of the Russian Federation, the Intergosemmental Occanopraphic Commission of
the United Nations Educational, Scientific and Cuttural Organization and the International
Union for the Conscrvation ol Nature.

{The sitting clotes at 12.56 p.m.}

’Austrnha WS, para. 22: ILCK WS, paras, 24-29
% Netherlands WS, para 4.2, Republi of Kores WS, para, 10
T IUCN WS, para. 29
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PUBLIC SITTING HELD ON 16 SEPTEMBER 2010, 3.00 P.M.

Seabed Disputes Chamber

Presemt:  President TREVES; Judges MAROTTA RANGEL. NELSON, WOLFRUM,
YANAI, KATFKA, HOFFMANN, GAO, BOUGUETAIA, GOLITSYN;
Regisirar GAUTIER.

List of delegations: [Sec sitting of 14 September 2010, 10.0¢0 am.]

AUDIENCE PUBLIQUE TENUE LE 16 SEPTEMBRE 1011, 15 HEURES

Chambre poor le riglement des différends relatifs aux fouds marins

Présents : M. TREVES, Présidenr; MM. MAROTTA RANGEL., NELSON. WOLFRUM,
YANAL KATEKA, HOFFMANK, GAO, BOUGUETAIA, GOLITSYN, fuyes;
M. GAUTIER, Greffier.

Liste des délépations : [Voir Paudicnce du 14 septembre 2010, 15 heures)

The President:
I now wish to give the floor to the representative af the Russian Federation, Mr Titushkin.
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STATEMENT OF MR TITUSHKIN
RUSSIAN FEDERATION
[[TL.OSPY 2010:4Rev 2, F, p. 1 9]

Mr Tirushkin:
Mr President, distinguished Members of the Chamber, it is a great honour to represent my
country, the Russian Federation, before the Chamber in these public hearings.

‘The Russian Federation regards the Chamber as one of the most authonitative bodies
in the sphere of the international law of the sea and the one that contributes most consistently
and cffectively 1o the progressive development of this highly important branch of
intemational law,

The Russian Federation is cager to maintuin and develop full cooperation with the
Tribunal and this is one of the rcasons for our decision to present our oral statement that
follows o the arguments and comments ty country has already made in writing.

In our wrinten statement we mentioncd that the Convention — namely article 139,
article [53, paragraph 4, and Annex 111, article 4, paragraph 4 — contains vague terms (hat
need clarification.

Let me make some specific comments on the questions that are under the Chamber’s
consideration. 1 will quote thomn. Fint: What are the Icgal respensibilities and obligations of
States Parties to the Convention with respect to the sponsorship of activities in the Area in
accordance with the Convention, in particular Part Xi and the 1994 Agreement relating 1o the
Implementation of Part X1 ol the United Nations Convention on the Law of the Sea of 10
December 19827 Question 3- What are the necessary and appropriate measures that a
sponsoring Stale must take in order w fulfil its responsibility under the Convention. in
particular article 139 and Annex [1I, and the 1994 Agreement?

Mr Prcsident, tiday it our oral statement we would like to address the problem of
interpretation of these provisions and share with vou our understanding of these issues.

Anicle 139 provides that States shall have the responsibility to ensure that the
activilies in the Arca performed by enterprises which they sponsor shall he camed out in
conformity with the Comuention. The anicle goes on 1o stipulate that a Stale Party shall not,
however, be liable for damage causcd by any failure to comply with the Convenlion hy a
person whom it has sponsored under article 153, paragraph 2{b), if the State Party has taken
all necessary and appropriatc measures to secure cifeclive compliance under article 153,
parapraph 4, and Annex [11, article 4. paragraph 4.

As we can see, when descnbing the prerequisites for a State 1o be released from
lisbility, article 139 refers to two other provisions of the Convention. One of them,
article |53, paragraph 4, provides that the Authonty shall exercise control over activitics in
the Area and that States Panies shall assist the Authority by aking all measures necessary to
ensure such compliance in accordance with article 139. The other onc - Annex [Il, article 4,
paragraph 4 — contains a more detiled presentation of the circumstances when a Stale cannot
be considered able for the damage mentioned. R stawes that a sponsoring State shall not be
linble for damage caused by any failure of a contractor sponsored by it 1o comply with its
obligations if thet Stale Party has adopied laws and regulations and taken administrative
mecasures which are, within the framework of its legal system, reasonably appropriate for
sccuring compliance by persons under its jurisdiction.

On our way t¢ perceiving the notion of the responsibilities and obliyations of States as
initally designed by the founders of the Convention, in going from one erticle ta another we
permanently encounter an obstacle — uncerainty of the terms in question.
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For instance, anicle 139 speaks of “all necessary and appropriate measures™;
Article 153 then goes on with “all measurcs necessary™; Annex III, article 4. paragraph 4.
finally, ends up with “rcasonably appropriatc™ laws, repulations and administrative measures.

[t is obvious that there is not only uncertainty but also an overlap of terms uscd 1o
define the same thing: in particular, these terms are used ta describe the character of Lhe
measures that a State should 1ake in order 10 fuUlfil its responsibility to ensure compliance.

The Russian Federation believes that it is in the interests of neither States Parties lo
the Convention nor enterprises which they sponsor that such uncertainty and confusion
should continue 10 exisL The Russian Federation sees the task of' the Chamber as to climinate
this uncenainty when answering questions numbered | and 3.

Mr Presidem. distinguished Members of the Chamber, although there arc a number of
difTicult points of interpretation as to the question of respongibilities and obligalions of States
sponsoring cntitics, there is still 8 number of quite clear issues which [ would like to
highlight.

Annex 11, anicle 4, paragraph 4, stipulates that the sponsoring States shall have the
responsibility to cnsure, within their legal systems, that & contractor 50 sponsared shall camry
out activities in the Area in conformity with the terms of its contract and its obligations under
this Convention.

I would like to draw your attention to the following point. Article 4 speaks of the
responsibility of Statcs sponsoting contractors and then of terms of contract and obligations
under the Convention artributing them to contractors.

In the provisions of anicle 139 there is also the distinetion between the responsibility
of sponsoring States and the abligations on camractors (entities). The sume state of afTairs
appears in arlicle 153, Proceeding from that, we can say that the responsibilities and
obligations of Statcs and cntities are clearty distinguished bry the Conventian. We should bear
this in mind in future when 2nalyzing the conclusions,

Now, Mr President, allow me to skip to another point which may help us understand
the naturc of tbe responsibilitics of sponsoring States and their liability that again lics within
the provisions of article 153.

Anicle 153 provides for the primary role of the Authority in supervising all activities
of any entity in the Area. It states that the Authority shall exercise control over mctivilies in
the Arca es is necessary for the purpose of securing compliance with the relevant provisions
of the Convertion and that States shall assist the Authority by taking all measures necessary
lo ensure such compliance in accordance with article 139,

According to thai, the Authority is primarily responsible for ensuring compliunce with
the provisions of the Convention by entities acting in the Area. States take 2 secondary role
by assisting the Authority by taking all measurcs nccessary 10 ensurc such compliance. This
does nol, of course, mcan that States bear less responaibility than the Authority. In our belief,
in conceiving this provision the founders of the Convention wished to point out thar the
Authority as the parmer of the emtity with which it makes a contract 1o acl in the Ara
disposes of certain means of control  monctary, contractual, and administrative. States have
some measwre of control too, [rom mainly administrative measures o penal sanctions.

Analyzing the provisions of tbe three anticles in question, the Russian Federation has
come 1o provisional conclusions which ¢an give us some hints. but unforiunately not the
answers, 1o Question 1: (a) the Convention distinguishes the responsibility of States and
obligations of contractors; the contractor's duly is to comply with the provisions of the
Convention and the terms of its contract, whereas the responsibility of States may be
expressed by the phrase “ensure such compliance by entities”, as described in Annex I,
article 4, paragraph 4. Such responsibilitics include, tnier alfa, adoing laws and taking
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sdministrative measures which are rcasonsbly appeopriate for securing compliance by
persons under their jurisdiction; and (b) the Authonty bears primary responsibility W control
the compliance by any entity with the Convention while the State’s duty is 1o assist the
Authorily.

Mr President, now allow me to briefly comment on the question as 1o the necessary
and appropriate measures that a sponsoring State must take in order to fulfil its responsibitity,
which is Question 3.

Once apain, let me refer o Anncx I, gnicle 4, paragraph 4. In Lheir written
stalernents some delegations sugyested that the problem of the hability of sponsoring States
can be resalved through a sponsoring contract, My Government is ol the view that it is et 2
solution of the problem, since a bare fact of making a sponsoring contract with an entity does
nol cxcmpl 8 State from liabikity. Annex 111, anicle 4, dovs not inclwde a conclusion of
sponsoring contracts since il is not an admimisteative or legisiative measure, but pertains
rather 1o Lhe sphere of civil law.

It is also clear that the simple act of adopting laws will not be sufficicnt cither, For a
Staee to fulfil its responsibilitics, a multilevel system of control measures over ectivities of
sponsored cntities should be constructed. Laws should be enforccable cnough and there
should be administrative bodies that would be responsible for enforcing them, preventing
violation thereof and imposing sanctions against the violators,

Mr President, bearing in mind these ¢conclusions as to Questions | and 3. lel us come
10 Question 2: What is the extent of liability of a State Party for any failure to comply with
the provisions of the Convention, in panicular Pan X1, and the 1994 Agreement, by an entity
whom it has sponsored under article 153, paragraph 2(b), of the Convention?

Article (39 contains a gencral provision stipulating that damage caused by the failure
ol a State 10 camy oul its responsibilities under Pant X[ of the Convention shall entail liability.
Article 22, Annex [II, states that it is the contractor who shall have responsibility or liability
for any damage arising out of wrongful acts in the conduct of its operations. Anicle 139,
however, cxempis a State from liability for damage caused by any failure of a contractor to
comply with the Convention if it has taken all nccessary measures claborated in anticle 4,
Annex 11

The Russian Federation believes that a State can be held liable only for something for
which it is really responsible, Therefore, as we concluded previously, a Siate may be liable
only for an inability 10 adopt Jaws and take administrative measures. not for the activity of
entitics, and only in the case of damage being caused by any (nilure of a contractor sponsored
by the State to comply with its obligations.

Accordingly, the strong persuasion of the Russian Federation is that a contractor takey
primary liability for the damage resulfing from its activity in the Area, whercas there 1s no
subsidiary liability of Sutcs for that damage.

Having expressed the position of the Russian Federalion on the questions put forward
befare the Chamber by the Authority, we would like as well to share our views on somc other
issues relating to the suandards of responsibility.

At the 16th session of the Scabed Authority, the delegation of Nauru distributed
a proposal 10 seck an advisory opinton of the Chamber on matters regarding spansoring State
responsibility and liability — I refer 10 the document ISBA/16/C/6 — in which some relevant
questions were raised and Nauru's imterpretation of the problem was expressed. Nauro also
confirmed its position in the written statement submitted to the Chamber.

In particular, Nauru considers that, taking into account the lack of clarity on the issue,
it will be difficult for a State 1o assess potential risks and liability hefore commencing
activities in the Arca, and this fact may prevent some States — for instance, developing ones -
from participating in activilics in the Arca. That would supposedly constituic & breach of the

9%



MINUTES — PROCES-VERBAL
STATEMENT OF MR TITUSHEIN [ Sepeember 2010, p m.

Convention clause, providing the promotion of effective participation of developing States in
activitics in the Area - anticle 148 of the Convention.

In Nauru's view, the vague terms describing responsibility and liability of the
sponsoring Stotes should be clarificd with regard to the limiled capabilities of developing
States to control conwracting cntities. which in most cascs are independent from the
sponsoring State, thus leading to their failure to ensure cffective compliance with the
Convention's requircnents,

Moreover, Annex IlI, anicle 4, paragraph 4, of the Convention, by stating that
a sponsoring State shall not be liable if it has adopled laws and rcgulations and Laken
measures which are “within the framework of its legal system, reasonably approprisle tor
securing compliance”, implics, in Nauru's opinion, a subjective element and supposedly
gives grounds to assume that the measures required may vary from State to Sure,

The Russian Federation believes that sueh an approach is croncous and contredicls
the basic principles of the Convention.

In the view of the Russian Federation, the Convention conigins no subjective elements
which could allow Statcs 1o interpret it [on the basis of] their own econemic or any other
capacilies. The words “necessary™ and “(reasonably) appropriate”, though in some sense
unclenr, are strongly linked to the basic provisions of the Convention govemning Lhe activities
in the Area and can be interpreted only in integrity with them. They imply an cntirely
objective standard for the liability and respemsibility of the sponsoring States.

As 10 the preclusion of developing States from effeetive participation in activities in
the Area duc to their inability to assess potential risks and liabilitics, we would hke 1o draw
the Chamber's attention to the wording of aniicle 148, which envisages the promotion of
develaping States ouly in cases “specifically provided for in this Part™ There are clear
provisions stipulaling certain privilcged comditions for developing States:  for example,
ariicle 143, paragraph 3(b) dcvcloping programmes for the bencfit of developing States;
article 144, paragraph 1(b) - thc tranafer of wchnology and scicntific knowledge 10
developing Siates; or anticle 150(h)  the proteetion of developing States from adverse
effects. Thus, the approach presupposing application of different standards of responsibiluy
and liability 10 developed and’or developing Stales as a form of promotion of the latter would
g0 beyond the principle introduced in anicle 148, as there is no such provision in the
Convention that refers to a special approach to the needs of developing Sutes in terms of
their respunsibility or liability.

Furthermore, article 150{g) refers 1o “the enhancement of opportunities for all States
Parties, irrcspective of their social and cconomic syslems or geographical location, tw
participate in the developmeni of the resources of the Area™ as one of the policics relating to
activities in the Arca, In casc differem standards of Staic responsibnlity and liability are
epplied, the opportunitics for developing Stalcs to carmy out activities in the Ares would be
substantially hgher than those of the developed ones. That may lead 1o a situation where
privatc companics seeking a sponsoring State would prefer only thosc Stales where polential
risks are lower and lizbilitics are less onerous.

The same approach of developing a single standard of responsibility for all States
should be applicd when analyzing the issue of the necessary and appropriatc measures that a
sponsoring State must tekc in order to fulfil its obligations under the Convention, The
wording of Annex [Il. srticle 4, paragraph 4, of the Convention, though containing
uncerainty, does not, however, imply any subjective ciement. In the view of the Russian
Federation, the words “... within the framework of its lcgal system ...” should not be
interpretcd 50 as 10 imply a different siandard of responsibility for each Swmie. The
alorementioned phrase 5 used only to point out possible differcnees in the legal nature or
form of regulations and measures adopted by States in onder to fulfil their obligations under
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the Convention, For instance, such a difference may emerge due to objective reasons:
different States may have quite diffcrent legal sysicms — Anglo-Saxon, continental, et cctera

Bearing in mind the argumenis re{erred 10 above, the Russian Federation has come 1o
the following conclusions:

First, the Convention distinguishes the responsibility of States and obligations of
contractors. The contractor’s duty is to comply with the provisions of the Convention and the
terms of its contract, whercas the responsibility of Sates is described in Annex 1L, anicle 4,
paragraph 4, and consigie of adopling laws and leking administrative measures which are
reasonably appropriale for securing compliance by persons under their jurisdiction. At the
same time the Authority bears primary responsibility to control Lhe compliance by any entity
with the Convention while the State’s duty is to assist the Authority by adopting taws and
taking administrative measures,

Second, the necessary and appropriate measures that a sponsering State must Lake in
arder 1o fulfil its responsibility consist in constructing a2 multilevel sysiem of control
measures over activities of sponsored entilies, adopting enforceable laws and establishing
administrative bodies that would be responsible for enfurcing them, preventing violations
thercof and imposing sanctions against the violators. The bare fact of making a sponsoring
contract with an entity will not exempt a Suate from liability.

Third, a State may be liablc only for omission to adopt laws and take administrative
mcasures, not for activity by entilies, and only in case of damage being caused by any lailure
of a contractor sponsorcd by the State to comply with its obligations. A contractor shall wake
primary liability, whereas States take no subsidiary liability.

Founth, a single standard should he applied with regard 1o the responsibilities,
obligations and the extent of liahility of sponsoring States and to what necessary and
appropriale measurcs a sponsoring Stawe is requircd to lake.

T would Iike to thank you, Mr President, and distinguished Members of the Chamber.

The President:
Thank you very much, Mr Titushkin.

1 now give the floor o the representative of the Intergovernmental Oceanopraphic
Commission of the United Nations Educational, Scientific and Cultural Organization,

Mr Desg, vou have the floor.
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STATFMENT OF MR DESA
UNESCOA0C
(ITLOS/PV.20104Rev.2, E, p. 5-14]

Mr Deva:

Mr President. distinguished Members of the Secabed Chamber, it is an honouwr for the
Intergovemmental Occanographic Commission of the United Nations Fducational, Scientific
and Culmral Organization (UNESCO/IOC) to appear before the Tribunal in the present
advisory proceedings.

T will present 10 you the comments of UNESCQOIOC regarding the questions for
which the advisory opinion is sought. These prucesdings are of great importance lor
UNESCOTOC, which is following them with keen anention,

Mr President. | wish to present the views of UNESCOAOC on sume scientilic aspects
of the questions on which the Chamher is requested 1o advise, which are of particuler
relevance 10 UNESCO/AO0C in the light of i1s mandate and the work that it has developed.

As you know, science looks al the scabed and ocean (loor and subsoil thereo!l as
natural leboratories decoupled from anthropogenic influences. These laboratories need
preservation for this reasons and because they are the refuge of unique and vuinerable marine
coasysiems comprising abundont and rare biodiversity. These ecosystems comprise species
that have slow growth rates, high longevity and low fecundity which may or may not recover
from any son of adverse impacts.

As human exploration of our scas reaches deeper and further from shores, technology
is reaching its limits and starts to fail, in some cases expensively and destructively Liahilities
can be in excess of the GNP of many least developing couniries seeking mincral exploration
in the Area, leading to unrecoverable damages to the commion heritage of mankind.

It iy for all the sbove reasons and more that UNESCOIOC advocates the
precautionary principle in its approach to the exploitation in the Arca, thereby complying
with what is established in article 209 of UNCLOS.

Mr President, my intention now is not to analyze issues concerning the threshold of
compliance nor of State responsibility, hut to focus on 1he content of the obligations
contained in UNCLOS and on the 1994 Agreement. and among these only those directly
related 1o the mandate and work of UNESCO/0C, in particular marine scienufic rescarch
and transfer of marine technology, as UNESCO/OC is recognized by the United National
General Assembly as a competent iniernational organization in the ficld of transfer of marine
technology in accordance with Part X1V of UNCLOS and as a focal point on matters of
marine science. Additionally, article 144 and scetion $ of the annex (o the 1994 Agrecment
eslablish obligations relaving to the wransfer of marine technolugy, including the obligation to
promolc international technical and scientific cooperation with regard to activitics in the Area
by developing scientific and cooperation programmes in marine science and technology and
Ihe protection and prescrvation of the marine environment.

In accordance with article 143 of UNCLOS. Stales Parties may camy out marine
scientific rescarch in the Area provided that they promote international cooperation by
ensuring that the research is conducicd for the benefit of all nations, including developing
countries, and by eflectively disseminating the results and analysis,

Towards that end, in 1997 UNESCO/IOC cstablished, through Resolution XTX-19,
the Advisory Body of Experts on thc Law of the Sea {[{OC/ABE-LOS) with the mandate to
develop eriterin and guidelines for the implementation of the general abligation of transfer of
marine technology contained in article 271 of UNCLOS.

In 2003 IOC/ARE-1.OS approved the final drafi of the Criterta and Guidelines on the
Transfer of Marine Techrology. Later that year, the UNESCOAOC Assembly endorsed them
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at its 22 session through Resolution XXII-12. For its pan,, the [N General Assembly,
through Resolution 58:240, welcomed their adoplion and encouraged UNESCOI0C to
continuc to disseminate and implement them, and, simitarly, encouraged States (o use them.

As for marine scientific research, in 2001 the UN Generml Assembly. through
Resolution 5312, invited UNESCOTOC o requent IOC'ABF-LOS o develop, in
cooperation with the Division of Ocecan AfMairs and Law of the Sea (DOALOS) and with
regional or sub-regional organizations, procedurcs under Part XIEH of UNCLOS related to
marine scientific research.

In 2006 the [QOC/ABLE-LOS approved the “Procedurc for the application of
Article 247 through Resolution XXTH-8. The UN General Assembly, for its part, welcomed
it.

Mr President. although resolutions of UNESCO/TOC Assembly do not fall under the
calegory of sources of intemational law as defined in Article 38 of the Suatute of the
International Courl of Justice, they sct forth guidelines and recommenwations for the Member
States and arc considered a vital part of international law making process. For instance,
UNESCOAOC's guidelines on transfer of’ manine technology as well as the implementation
procedure for marine scieniific research. adopied by its Assembly, sometimes serve as a base
from which national legislation is drawn in Member States. Therefore, the impact of these
resolutions on the State practicc in the ficld of marine scicntific rescarch cannot he
underestimated.

For example, the criteria and guidelines on the transler of marine technology further
develop what is established in part XIV of UNCLOS by defining what “marine technology™
means and by establishing some useful criteria of how the wansfer of marine tcchnology
should benefit all parties concerned. As for the implementation of Part X111 of UNCLOS, that
regulates marine scientific research, for example the procedure, and secks to enhance the
trensperency of State Partics’ conditions required for abtaining an authonzation to carry out
rewearch activities

Mr President, in this sensc note has thus 1o be taken that out of the 160 States Parties
o UNCLOS {as of 1 March 20100, UINESCO/IQOC Member Siates amount to 138 (as of
14 Sepremher 2010). While part of UNESCOAQC membership diflers from the Parties to
UNCLOS, it is however fuir to say that the great majority of UNCLOS States Parties arc also
Members of the Commission.

We would funthermore like 1o offer UNESCO's agsistance reganding addrossing the
threat 1o submerged archacological sites lacated in the Area.

The oceans are filled with the lraces of human existence. This includes some millions
of shipwrecks, prehistoric dwellings, ruins and artefacts. Many of them ure located in the
Areg and are¢ of immense imporiance lor Lhe comprehension of the development of humanity.
Unfortunately, many cascs arise, where such submerged archacological sites are damaged or
destroyed by nepatively-impacting activities. These range from pipcline laying, drilling,
minreral extraction, trawling and dredging lo international treasure hunt.

In respect of articles 149 and 303 of UNCLOS. UNESCO has complemented these
regulabions, as it has the protection of culture in its mandate. Tts General Conference adopted
in 200] the Convention on the Protection of the Underwater Cultural Heritage wha
complements UNCLOS in all respects of ils provisions additionally providing uscful
guidance in general in the marter of submerged cultural hentage. The [/NESCO Underwater
Cultural Heritage Convention has been ratified by 33 States.

The UNESCO Underwater Cultural Heritage Convention explains in much greater
detnil than UNCLOS the abligations of States 10 preserve underwater cultural heritage in the
Arca. [\ contains also scientific guidelines on how 1o intervene on underwater heritage While
it only applics ye1 1o its 33 Sutes Panies, the UNESCO Underwater Cuttural Heritage
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Convention may give the Chanber a general picture of what cxactly underwater cultural
heritage is, how it should be protected and which measures States would have to take to
protect it The UNESCO Underwater Culwural Heritage Convention gives. for example, in its
Anicle 5, a direction on which measures should be taken to prevent dumage Uwough
industrial activitics. The Sciemific and Technical Advisory Body of the UNESCO
Underwater Cultural Heritage Convention has also pronounced on which measures should be
taken. including more consideraic authorization procedurcs and the sharing of information
between the various authoritics. | draw e3pecially attention te ils recent recommendations
STAD 1/5 available at INESCQ's website,

In conclusion, Mr President, LNESCOAOC respectfully considers that some of the
¢lements of both its criteria and guidclines on the iransfer of marine technology and of the
procedure for the application of anigle 247 of UNCLOS could be usefi] for the Chamber to
answer the question submitted by the Seabed Authority,

UNESCOAOC believes that the compliance of the provisions relaied to the ranster of
marine technology and the conduct of manne scientilic research contatned in UNCLOS and
elaborated by the two UNESCOTOC instruments should be analysed in relation to the overall
principle governing the activities in the Area; that is the nolion of common herilage of
mankind.

Farthermore, it is our firm conaviction that for the implementation of these and all
other provisiots rlevant for the maticy under examination, the principle of special and
differential treatment for developing countries has 10 be kept in mind. This principle has
produced specilic and differontiated rights and obligations for developing countries explicitly
sct in the text of the Convention which aim to take into account their interest and protect the
notion of commeon heritage of mankind.

The special and differential treatment for developing countries, explicitly provided for
within the provisions themsclves, have resulted in the incorporation into the legal norm the de
JSacto differenocs between these and the rest of the States Parties o UNCLOS.

Mr President, distinguished Members of the Chamber, on behalf of UNESCO/10C,
| thank you for your attention and hope these elements will help the Scabed Chamber in the

outcome of the present proceedings.

The President:
Thank you very much, Mr Desa.

I now give the loor 10 the representatives of the Intcrnational Union for the
Conservation of Nature, who requested a speaking time of 45 minutes.

1o
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STATEMENT OF MS PAYNE
IUCN
[ITLOS/PY 20104 Rev.2, E, p. 14-19]

Ms Pavne-
Mr President, Members of the Chamber It is an honour to appesr before you today on behall
of the [nternational Union for the Conservation of Nalure.

[ propuse, firsi, o discuss the special lcgal mature of arcas beyond national
Jurisdiction, which include the Area, and the consequences of their status ay global commons.
My collcague, Mr Makpill, will then speak of remaining differences in views conceming
legal obligations and the nature and content of necessary and appropriate measures o be
taken by States. My colleague Mr Anton will address differences conceming the nature and
extent of the liability of States and will offer 2 summary of our statement.

In these introduclory remarks, | invite you o consider the context in which the
ohligations and measures of which we speak will come into play, Qur concemn is not only for
harm 1o the mincral resources of the decp seabed, but 1o the physical and biological systems
of the occan that are found on the sca floor, the water column and the surface.

What liability regime is established by the Convention, the 1994 Agreement and other
relevant principles of intemational law, with regard to activitics in the Area and their cffect
on the areas beyond national jurisdiction or areas within national jurisdiction?

First, specific treaty terrns applicable to the Area are interiwined with the intemational
legal rules and norms that gover Lhe global commons,

Second, international law recognizes an obligation erga omnes of Siates fo ensure that
uctivities within their junisdiction and control do not harm the environment of arcas bevond
national jurisdiction, that is, the global commons.

Third, a seamless and complete liability scheme is needed 1o protect the shared
interests of all $1ates in the global commons, as trustees for all humanity.

Mt President, Mermnbers of the Chamber, the Area is. by definition, limited 10 “the
seabed and occan Moot and subsoil thereof, beyond the limits of national junsdiction”, and it,
“as well as its resources, arc the common hetitage of mankind™.

Tn the early days of intermational law, such regions heyond national jurisdiclion were
considered res mlfins — that is, owned by no-onc.

Taking account of new facts and decper knowledge, 1oday the Area is considercd res
communis, part of the global commans. The innovaiive and complex regime described in
Part X1 of the Convention and the 1994 Apgreement was developed to protect this community
interest in the mineral resources of the Arca on a non-discriminatory basis.

But there is greater complexity in the concept of res communis: Arvid Pardo said, in
1971, “Occan spece is an eceological whole, vital to man.” Its common heritage resources
include the high seas and environmental resources whose protection may invoke the “plobal
concerns of humanity as a whole™.

Ambassador Pardo wen! on (o ¢xpress concem that *[p]resent international law is not
designed to cope with the new intensity and diversity of our use of ocean space.” He pointed
ous that we cannut think of the seas and oceans in terms of “sectors divided by fictitlious legal
lines™ but  and we submit, this is paniculady rue in the context of responsibility and
liahility “as a whole, comprising the surfacc, water column. occan flnor and its subsoil”, A
number of Swatcs have referred 1o the nomms that pertain to the international law of the
environment, which has developed significantly since §971.

The legal concept of the common herige has developed progressively in
international law: In the middle of the twenticth century. “common heritage of mankind™ was
primanly. though not exclusively, undersiond as a statememt of common ownership of
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resources on & non-discriminatory basis. but focused on “clemenis of wealth™, that is,
minerals.

“Equally, however, il was meant as a statement of legal norms indicating the moral
imperative of protecting Lthe manine cnvironment and ils resources ... as a legacy for fulure
generations.™

The Convention provides for both, with a set of rules to implement cooperation with
regard 1o mineral resource development in Pant X1 and the 1994 Agreement. It provides for
management and prelection of other resources elsewhere, and particularly in Part XII.

We ask this honourable Chamber to consider the development in scientific knowledge
of the occan's resources, humanity's increasing exploitation of them, and the law's
commensurale growth in this area. While mincrals and fisherics are ocean resources with
marke1 valug, the occen system’s role in sthilizing climate and inarine biodiversity are
examples of public natural resources that evoke the common concern of humankind.

An indication of the scriousness with which Sutes and inlergovemnmental
orgamzations consider this is their undertaking of manne ecosystem-based management and
marine spatial planning (o ensure that all of the ocean’s valuable resources are preserved and
wied in a susiainable manner, for example through the Intergovemmental Oceunographic
Commission of UNESCO,

International law and domestie law recognize the value of non-market ecosysiem
services, even when they are not priced commercially. Treatics, domestic legislation, and
general international [aw consider damage to non-market natural resources as compensable
harm, and have developed methods of valuing them.

The potential harm that may result from activitics 1 develop mincral resources in the
Area, which is the subject of this inquiry. threatens ocean resources which are the subjects of
humanity's common concern.

The exisience of obligations erga omnes, \hose “obligations of a Stawc lowards the
international community as a wholc™, was recognized by the Hague Coun in the Barcelona
Traction case in 1970, The Coun explained that ~[b]y their very nature [such obligations| are
the concern ot all States. In view of the imporiance of the rights involved, all States can be
held to have a legal interest in their protection: they are obligations erge omnes.”

Moare recently, in the Legality af the Threat or Use of Nuclear Weapans, Advisory
Opinion, the Count also recognized,

that the environment is nat an abstraction bun represents the living space, the
quality of lifc and the very health of human beings, including genemtions unbom.
The cxistence of the general ebligation of Stalcs to cnsure that sctivitics within
their jurisdiction and control respect the environment of nther States or of ares
bevond national control is now part of the corpus of international law relating to
the environment.

This leads 1o the conclusion that the protection of areas beyond the limits of national
jurisdiction, which include but are not limited 10 the Area. is an obligation of all Siates fo the
international communily, which is represented by Stales in a role that is sometimes deseribed
as that of “truslees".

Sulew recognize, in their steterments submitted o this Chamber, that one consequence
of the special status of the Area is the necd lo prevent, mitigaic and control any harm that
may arise from activities undertaken there. Many Staics have argucd that although
international law does not provide a precise definition of due diligence, 8 high standard is
called for in this casc beceusc the Arca is the common heritage of humankind, and
cxploration, prospecting and exploitation entail a high level of risk. Tl proposed activilies in
the Area are to be underiaken remote from land, often at great depth, For these reasons, and
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because of the experimental nature of these activities. they are potentially harardous to
scientific research, to the living resources of the sea, to the occan system, and even to fiture
exploitation of mincral resources.

Other Swates point out that all States Panics w the Convenlion bear an equal
responsibilily within the Arca, as a consequence of its status as parl of the common heritage,
This responsibility entails a commensurately high level of environmental protection.

I submit, and Mr Anton will further discuss, that the higher standard should include
assurance that, although the prmary focus is on the sponsored contractor, there should be no
gap in liability, a view shared by a number of Siates. We do not believe that the relevant
coniractors and other potentially responsible partics which may be direcily responsible for
damage will always be capable of providing a sufTicient remedy, "Appropriate and necessary
measurss” are those thal assure the stromgest prevention. And emphasis sbould be on
precaution because of the risk of imeparable harm. This all will need national regulation to
implement cach State’s obligations, which must at least aftain the minimum of intemational
standards and observe that the customary obligations of' cooperalion, noticc. cxchange of
informalion and ne harm, are applied to common areas.

We have only to look a the recent blow-out of the Deepwater Horivon exploratory oil
drilling rig in the Gulf of Mexico to see that difficulties in providing environmentzl
protection exist even for Stales that have strong legistative authority for protection of the
environment during hazardous resource cxtraction. We sec thal, even within the 200 mile
limit, working far from shore and @ great depth increases nsk of catastrophe. We see that
major devetopment calls for mubltiple operators, some with their chief assels located in a
different country. The strict, joint and several liobility that the US Oil Pollution Act imposes
removes the burden of proving faull or negligence as a threshold matter, The Act also
recognizes pure cnvironmental damage and requires reinstatement of the environment,
Without these provisions, it 15 unlikely that the damaged marine and coastal environment
would be fully restored in the Gulf of Mexico.

Legal measures at least this sirong arc eonsistent with the purpose of the Convention
and are appropriate in light of the danger of causing imcparable harm 1o valuable common
resources and "to ensure the conservation and sustainable and cquitable use of all high seas
resources™, as called for in the IUCN 10 Principles for High Seas Govemnance.

As | noted in my introduction, Lhis is a new area of law, as the common hefitage of
mankind is itself a new principle of international law, relatively speaking. The Chamber may
decide that some of these principles arc not yet firmty anchored in international law. In that
case, we invite the Chamber to cmsure that this opinion docs not foreclose the further
development and integration of these principles as practice and expenience dictate.

Mr President, Mcmbers of the [Chamber], this concludes my presentation and T thank
you for your kind attention. [ would be grateful, Mr President, if you could now call upon
Mr Makpill.

The President:
Thank yau very much, s Payne.
1 now call on Mr Makgill.
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Mr Makgill:
Mr President, Members of the Chamber, it is an homour 1o appear before you wday on behal{
of the IUCN,

[ propase to address the legal obligations of sponsuring States under the Convention,
and the necessary and appropriate measurcs that they must ke in order to fulfil those
ohligations.

My submissions are that sponsoring Slates must satisfy three principal obligations
under the Convention. These arc:

{a)  The obligation to balance their aspirations for development of the Area with
ils presens ation and protection.

{b)  The obligation w adopt laws and regulations and to lake adminisirative
measures within their legal svstems for securing compliance by persons under their
Jurisdiction.

{¢} The obligation 1o satisfy international standards of duc diligence when making
provision for laws and meusures within their legal systems,

Turning to my lirst submission, it is imponant, in light of Artictes 31(1) and (2) of the
Vienna Convenlion on the Law of Treaties, 1o consider the Convention in accordance with its
purpose and in its entirery when determining the legal obligations of States sponsoring seabed
mining in the Arca,

Particular consideration should be accorded to the development of resources together
with the prolection and prescrvation of the marine environment. as provided for under the
preamble to the Convention and its subsequent parts. cspecially articles (45 and 193,

This approach accords with the concept of sustainable development recognised by the
World Commission on Sustainable Development in its report, Ouwr Common Future, and
commonly applied as a guide for intcrnational action.

The concept of sustainable development calls for 8 balancing of development with
environmental protection, as recognised by ihe International Court of Justice in the
Gabdikovo-Nagymaros case. Most recently in the Pulp Milfs case, the International Court of
Justice observed that it is “the balance between economic development and envirenmental
protection that is the essence of sustainable development.™

It is acknowledged that the concept of sustainable devclopment is relatively new in
terms of inlernational law. The precise term is unlikely o have been at the forefront of the
minds of the architecs of the Convention when they drafted Parts X1 or XIL

Nevertheless, the *Area and i resources are the common heritage of mankind™, as sct
out under article ! 36 of Convention. The principle of common heritage, as discussed by my
colleague Ms Payne, was formulated with the intemtion of recognising that while States
Panies were entitled to develop the Area’s resources on a non-discriminatory basis, they were
also under a duty Lo protedt the ecological values of that environmenl.

It is possible, in this sense, to read the notion of suswinable development into the
purpose of the Convention insofar as resource use and environmental protection are sel out in
the Convention's preamhle and its subsequent parts. This was indeed the approach of the
International Court of Justice when faced with similarly worded provisions in the Pulp Mills
casc, as alluded to in the carlict quotc that I cited. This point is not simply one of academic
interest. It supports the vicw expressed in the IUCN s written slatement that the interpretation
of a sponsoring Stalc’s obligations under the Convention should be read subject to the
provisions of both Part X1 and Pan XII of the Convention.

0%
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It is o narmow a reading of the Convention to inlerpret a sponsoring State’s
obligations undcr the Convention as companmentalised within Part X1 Rather, when the
purpose of the Convention is read together with references o the Convention per se under
article 145 of Purt XI and Annex Iil, article 4, paragraph 4, it iz evident that a sponsoning
Statc's obligations also nced to be comsidered in light of Pan XIL

This approach is given further weight under anicle 142, paragraph 3, of the
Convention which expressly provides that eny rights granted under Part X1 shall not “affect
the rights of comstal States to take such measures consistont with the relevant provisions of
Part XII a5 may be neccssary to prevent, mitigate or eliminate grave and imminent danger lo
their coastlines _.."

At least two States Parties concur with this view, Indeed, it appears that the Seabed
Authority included reference to the Convention in Question | specifically to expand its scope
bevond Part X1.

The balancing of development aspirations with ¢nvironmental protection under the
Convention calls for the vanious rights of sponsoring States pertaining to the development of
resources in the Arca to be read together with the full rmge of measures available for
protection and preservation of the marine environment under the Convention.

This is impartant because we maintain that the measwres that sponsoring States have
an obligalion to make provision for within their legal systems are derived from both Parts XI
and XII of the Convention.

Tuming o my second submission, it is imponant lo recognise thal the Seabed
Authority and sponsoring States both have obligations under Pant X1 of the Convention.

Article 153, paragraph 4, places the primary obligation on the Seabed Authority to
control activities in the Area and a corresponding obligation on sponsoring States o hsyist the
Authority with compliance,

While article 153, paragraph 4, provides that the Authoriry’s obligation is to regulatc
activities in the Area under interational law, Anncx ITI, article 4, paragraph 4, makes it clear
that States Parties have the obligation of “sccuring the compliance of persons under [their]
Jurisdiction.™

Indeed, sponsoring Swatcs must adopt legislative and administrative measures to
sccwre compliance with the Convention. This approach is supported in the Pulp Mills case
where the Intemnational Court of Justice found in respect of similarly worded provisions that:
“[T]he oblipation assumned by the Parties ... is 1o mlopt appropriate neles and measures within
the framework of their respective domestic legal systems to peotect and preserve the ..
environment and prevent pollution”.

Ome Sute says thal “[i)nwoducing and cnforcing domestic laws and regulations
canstitutes a crucial clement of the obligalions of Siwales Partics under Art. 139 of the
Convention and Article 4 paragraph 4, of Annex Il Another State adds, in respect of
Annex [11, article 4. paragraph 4, thal il requires monitoring and enforcement in 3 meaningful
manncr. ~“[Tlhe word “securing’ is employed instead of such terms us “focilitating’,
-encoueaging’ or ‘urging’ compliance. The test must then be that sech measures, whether
Icgislative or administrative, must be effective enough 10 “secure’ compliance by the
sponsored enlity with the applicable rukes.™

The approach of the aforementioned States Perties is supported insofar as article 139
and Annex 111, anicle 4, pamgraph 4, are interpreled s requiring a sponsoring State to enact
and enforce lcgislation designed to ensure the compliance of its nationals with the provisions
of the Canvention, Authority for this approach is again found in the Pulp Aills case.

Tumning to my third submission, the mcasures that sponsoring States are obliged to
take when enacting legislation 0 ensure compliance in the Area are derived from Pans X[
and XI! of the Convention, and 80 we can see a continuing theme to my argument. This
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includes inser ulia the regulations promulgated by the Seabed Authorily under Part X1 and
other sources of international law under article 235, puragraph 1, of the Convention.

Somc partics emphasize that the mcasures to be adopted under domestic legislation
ar¢ for the sponsaring State to determine and that this Tribunal has no jurisdiction to make
findings on the specific content of domestic [egislation. This is correct insofar as States
Panies must rewain sovereign jurisdiction to wilor measures w their own legal systems.

Neverheless, there scems to be a general acceplance amongst the States Parties that
the measurcs 1aken under domestic legislation must not fall below intemational standards of
due diligence. In the Pulp Mills case the Court identified this as a level of due diligence that
cnsures: “.. hat the rules and mcesurcs adopted by the panies both have to conform o0
applicable intemnational apreements and to ake account of intermationally agreed technical
standards™,

The rationale for requiring sponsoring States to satisfy international standards must be
that those States do not exercise sovercignty or savercign rights over the Area as set oul
under anticle 137, paragraph |. Sponsoring Statcs must in effcet enact legislaton making
provision for “necessary and appropriate measures” in order to be able to exercise rights
under the Convention to develop resources in the Area.

As my colleague Ms Payne points oul, the measures that sponsoring States should
take under Parts X1 and XI1 of the Convention cannot be set out in a definitive List without
a factual basis against which to position them. Nevertheless, I invite the Chamber o consider
that both the Convention and customary intemnational law make provision for intcrmational
standards of due diligence that need to be incorporated within domestic legislation and uscd
to guide the “necessary and appropriste measures” that sponsoning Stated must take. These
include inter alia:

(a}  adherence 1o the following environmental principles: (i) protection and
prescrvation as required under articles 145, 192 and 194, paragraph 5, of the Convention; {ii)
best practice as required under article 194, paragraph 1. of the Convention; (iii) the duty to
prevent damege as sel out under anicle 194, paragraph 2, and generally required under
custornary intcrnational law; {iv) the duty of cooperation as set out in the MY Plamt Care;
and (v) the precautionary approach as provided for under Article 31(2) of the Regulations on
Prospecting and Exploration for Polymetallic Nixlules in the Arca,

(b)  (The inlermational standards of due diligence also include) implementation of
the following envirunmental practices: {i) appropriate, tansparent scicntific data collection
and rescarch as set out under aricle 200 of the Convention and Anicle 31(4) of the
Regulations; (3i} environmental impact asscssment as set out in the Pulp Afills case; (iii)
natification as provided for under article 198 of the Convention; (iv) contingency planning as
required under article 199: and (v) moniloring as provided for under Article 32(6) of the
Regulations.

A number of these measures are referred to in the wrinen statements of the other
parties. Key amongst these measures are the {ollowing:

{8)  thc precautionary approach;

(b)  monitoring and evaluation; and

{¢)  Environmental Impact Assessment.

Likewise, we heard in oral submissions vesterday of cerin fundamental measures to
be Laken within a sponsoring State’s legal system. These include:

(a)  Again, the obligation 1o carry out Environmental Impact Assessment:

(b)  The obligation periodically to review laws. regulations and administrative

measures; and

(c)  The obligalion to monitor the implementation of laws, tegulations and

administrative measures,
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It is respectfully submitied that sponsoring States must make provision for the above
international standards of duc diligenee when cnacting domestic legislation to scoure
compliance under the Convention. These international siandards are by and large expressly
provided for under the Convenlion and its regulations. Sponsoring Slates arc of course
entitled to choose how these standards are cxpressed within their legislative syslems, but they
must, it is submilted, nonctheless enswre that those standards are provided for.

The Chamber is invited to address these standards in order to ofTer sponsoring Stales
the clarity they have sought ag 1o the level of duc dilipence that must be satisfied when
enacting legislation to sccure compliance with the Convention.

Mr President, Membiers of the [Chember], this concludes my submissions. Thank you
for the vpportunity to be heard. 1 would be grateful, Mr President, if you could now call upon
Mr Anton.

The President.

Thank you very much, Mr Makgill.
1 now call on Mr Anton to take the floor.
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Mr Anion
May i1 please the Chamber. Mr President, Members of the Chamber, [ am very conscious that
I have the high honour on behalf of the IUCN of concluding the oral statements in this
historic hearing on the first request for an advisory opinion hy this Chamber - a daunting
prospect, following so many leamed submissions by my eminent counterparts who, after the
past three days, [ now count among friends.

| am also conscious of the time. T had intended to make five submissions to you today,
but in the intcrest of expediting matters T will limit my submissions to three.
1 now turn to the final pan of the submission on behalf of the TUCN. that is the extent of stale
liability for the failure of a sponsored entity to comply with the provisions of the Convention.

The President
If { may interrupt yow. Mr Anton. you can lake your time, but please go slowly for the
interpreters. Please do not foel that you are pressed by time.

Mr Anton.

Thank you, Mr President. My submission highlights issues that appear to remain open and is
in three parts: first, the liability of a sponsoring State will arise in cemain circumstances under
the Convention and general intemational law for injury caused to thc Area and marine
envionment by the lawful activities of a sponsored entity; sccond, in the context of
hasardous activities, the excrcise of due diligenee by a sponsoring State¢ does not exculpate
that State from responsibility or liability for injury caused by a sponscring State under its
jurisdiction and control; and, third, undcr the Convention and general intemational law,
States have a residaal liability to ensure prompl and adequatc compensation for injury.
including remediation of the marinc environment in the event that the primary linbility of a
sponsored cnlity ar other partics, for whatever reason, is rot engaged or is insufficient.

I now tum 1o my first submission, that the liability of a sponsoning State will arisc in
certain circwnstances under the Convention and gencral international law for injury caused to
the Area or marine environment by the Jawful activities of & sponsored entity.

The starting poimt for analysis is the Convention's provisions that anticipate the
application of extra-Coventional rules on the subject of liability, panticularly anicle 139,
paragraph 2, article 235, paragraphs | and 3, and aniclc 304, Asidc [rom one exception, we
have generally heard during this hearing that these anicles establish that liability under the
Convention is to be both in accordance with general intemational Jaw on Liability and without
prejudice to its further development or application.

[ submit that anicle 304 is not a mere “without prejudice™ clause, as has been
suggesied. While "without prcjudice™ clauses are in themselves imporiant to the application
of law outside the Convention, article 304 is different. Article 304 reads: “The provisions of
this Convention regarding responsibility and liability for damage are without prejudice to the
application of existing rules.” It is clear that the article 304 reference 10 the existing rules
reganding responsibility and liability is a reference to present legal normms and not mere
policy, as has been suggested. This conclusion is confirmed by a look at anicle 235, which, in
relation to international obligations concerning, the protection and preservation of the marine
environment, provides that Siates are responsible for the Tulfilment of thosc obligations and
shall be liable in accordance with international law. OF course, the Convention 15 part of
international law, bul international law is more gencral,
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Accordingly, ihe application of these provisions plainly requires a regard for not only
the extent of liability provided for by the Convention but also, under the Convention's own
terms, for that prosided by general internationel law. This has two important ramifications.

First, it is beyond cavil today that the practice of States accepted as law establishes
that a State’s responsibility and liabilisy for injury in the Arca and heyond remains fully
engaged wilh regard to the actions of its agents, organs or indnvidual actors, including the
sponsored cntitics, that it directs or controls. This is a well-seltled doctrine under the law of
State responsibility.

Sccomd, and more relevant for my first submission, Lhe obligation to prevent
ervironmental harm, discussed by my co-counsel Mr Makgill, includes the duty of a State to
pritect the environment in areas beyond national jurisdiction against hamm caused by private
activitics under #s jurisdicton and control. This obligation runs to sponsored centities
operating in the Area. It is a primary obligalion resting on sponsoring States, the breach of
which gives rise to state respomsibility and, without more, the duty 1o make appropriate
feparations.

More importantly, the obligation 1o prevent harm applies 1o harm caused by lawful
activitics, including those of a sponsored entity under a sponsoring State’s jurisdiction and
control.

The President.
Mr Anton, the interpreters are still having difficulty.

Mr Anian-

1 am sorry._ | will slow down. This means that the apparent limitations om a sponsoring State’s
liability under anicle 139, paragraph 2, and Annex III, article 4, paragraph 4, of the
Convention have no bearing in the circumstances,

When these limiting provisions do apply. in the ordinary course of cvents, a State that
takes all reasonable measures W ensure that a sponsored entity complics with its obligations
under the Convention will limit its lishility accordingly. That scems to be the plain meaning
of these provisions, in context and in light of the objects and pumpaoses of the Convention.

However, Lhey do not apply in the context of injury caused by lawful activilies carmied
out by o sponsored cntity, because by the terms of the Canvention these limitatians on State
liability only apply te wrongtul acts by the sponsored entity, namcly a failure to comply with
its obligations under Part X1 and. more broadly, the Convention.

Additionally. general intcrnational law establishes that a State will be lable for injury
in two funther situations. even in the face of the limitations on Siarte liability established in
article 139, paragraph 2. and Annex IIL article 4, paragraph 4, as my second and third
submissions will show.

Beflore tuming to these submissions, however, 1 want to emphasize that the apparent
limitations on a sponsoring Staic’s liability under a namow interpretation of the Convention
create ot least two situations in which no party will he held liable fot injury to the common
heritage of humanity or the marine ¢nvironment.

Thesc gaps in liability will present themsclves if (1) injury anises because a sponsored
entity fails to comply with i obligations bun is insolvent or its assets shiclded and the
sponsoting State has taken all necessary and appropriate measures, or {2) injury is caused by
a sponsored entity in absence of fault, duc diligence is the standard of care required of the
sponsoring State in the circumstances, rather than a higher standard of care, and the
sponsoring Siate has mei thig siandard through appropriate and necessary measures.

Mr President, Memhers of the Chamber, | submit that a gap in coverage in
responsibility and lisbility for injury to the Arca and the marine environment was nol
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intended by the draficrs of the Convention. Article 139, paragraph 2. anticle 235, paragraphs 1
and 3. and article 304 clearly demonstrate that the drafiers were well aware that the law of
responsibility and liability lives and grows and that they could not envisuge all eventualitics
and developments. I submit that the application of the plain meaning of these provisions, as
intended. largely climinates the possibility of unremedied injury, as [ will explain.

I run now to my second submission, that, in the context of hazardous activities, the
excreise of due diligence by a sponsoring State does not exclude that State irom
responsibility or liability for injury caused by the hazardous activities of a aponsored entity
under its jurisdiction and control,

As we have heard in, T believe, every submission before the Chamber, under general
principles of intcrnational law a State's responsibility and liability for the activity of privale
entitics has been considered to ordinarily vonsist of an obligation of some form of due
difigence in laking all reasonable and appropriate measures of preventian. There is. however.
an exception which imposcs & more onerous standard,

In cascs that invelve inherently dangerous or harardous activities, it has been asserted
that the principlte of absolute or strict liability applies as one of the gencral principles of law
recognized by civilized mations. This view finds support in the practice of States and is
confirmed by Lhe writings of eminent publicists.

In terms of a general principle of law, it has long been recognized that strict lishility
for the tisk of harm from hazardous aciivitics is parl and parcel of many municipal legal
systemns. Recently the eminent Chinese scholar and now Judge of the International Court of
Justice, Judge Hangin, has written that strict liability related to hazardous activities forms pan
of the law of a large number of disparate States - for cxample, Austria, China, Germany,
[ndia, Switzetland and the United Stales; and, of course, there are more,

In recognizing that sirict liability is a general principle of law in relation to injury
caused by hazardous activities jn the Aren, this Chamber would he recognizing the
underlying considerations that make it an important featurc of any legal system. [n panticular,
both equity and justice indicate that a sponsoring State ought to shoulder the ultimate burden
of liability for sponmsored hazardous activitics in the area. This is becausc the Stale is
ultimately responsible for exposing the murine covironment and the common heritage of
humankind to high risks and devastaling consequences and at the same time teaping
significant benefits [rom the activily.

The application of this doctrine 0 hazardous selivitivs carried out by & sponsored
entity in the Area imposes strict liability on sponsoring Siates in the establishment
implementation and cnforcement of protective measures under the Convention. the
Agreement and general international law.

1 now wem @ my third submission, that under the Convention and general
international law States have a residual liability to ensure prompt and adequate compensation
for injury, including remediation of the marine environment, in the cvent that the primary
liability of a sponsored ewtity ot other parties, for whatever reason, is nof engaged or is
insufficient.

Tn the present context, residual liability is a stop gap measure and arises only when the
primary liability of the contractor under Annex [II, article 22. of the Convention is
unavailable. It cxtends beyond the secondary liability of a spensoring State under the
Convention for failute to take necessary and appropriate measures, Indeed, residual liability
staris at this point because of the lacuna that | have indicated would otherwise exist.

The emerging trend in responsc to gaps in lishility is reflected in the Internativnal
[.aw Commission’s Principles on Allocation of Loss in the Casc of Transhoundary Harm
Arising out of Hazardous Activities. In terms of Jegal status, the Principles have been said by
Professors Bimic, Boylc and Redgwell to “show that the Commission has made use of
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general principles of law [and] successfully reflects the modem development of civil liability
treatics, without in any way compromising or altering those which presently exist™.

The point of departure for the Principles on Allocation, like the Convention, is the
cstablishment by Principlc 4, paragraph 2. of liability for a privatc operator in the [irst
instance. However, the Principles recognize that a situation may arise, ns presently possible
under the Convention, in which prompt and adequatc compensation for harm by 8 privale
operatot, like a sponsored entity, fails. In such a situation, a residual liability remains with the
Stale under Principle 4, paragraph 3, “10 ensure thal addittonal financial resources are made
available”, including resources 1o remedy harm to the environment.

The role and relationship of a spensonng State to the common heritage and the nature
of the Arca makes it panicularly appropriawe for the Chamber 1o have regard to residual
ligbility. Residual liability cnsures that damage 10 the worll's common heritage is not left
unremedied by a pany deriving the principal benefit from the exploitation of global public
goods 1n the Arca.

Accordingly, | invite the Chamber to make allowance for the advent of the principle
of residual State liability embodied in Principle 4. paragraph 5, of the 1ILC Principles on
Allocation of Loss.

Altemnatively, as we heard yesterday in sapient and persuasive oral submissions, the
Chamber can reach the same lepal result in terms of revidual liability through its inclusion in
a strict liability regime that is panl and pareel of be necessary and appropriate measures
required of sponsoring States in order to fulfil their responsibilities under the Convention.

Application of the principle of residual liabilily would prevent the occurrence of the
two situptions identified previously in which no party is responsible for environmental harm
to the common heritage of humankind.

1 will row sum up the submission of the [UCN. One of the most imporant norms
upon which the Convention rests is the common heritage. The establishment of the Area,
together with its commen heritage legat status in article 136 of the Convention, was a major
achicyement in the history of the law of the sea and indeed in the history of intemational law,
The actual implementation of the concepts of common herilage, common spaces and
common concern through the work of the Intemational Scabed Authority will mark anather
milestone.

In terms of obligations of sponsoring States and necessary and appropriate measures,
throe conclusions flow from our submissions: first, the principle of sustaineble devclopment
found embodied in the preamble Lo the Convention requires sponsoring States to comply with
the obligations found in Parts X1 and XII of the Convention; second, the obligation of a
sponsoring Stawe to adopt laws and measures is accompanied by a concomitant obligation 10
enforce those laws and measures in order to secure compliance with the Convention; and,
third, a sponsoring State has an obligation 1o ensure that the [aws arul measures that it adopts
pursuant to the Convention satisly intemational standards,

As the internationg] community moves closer 10 exploiting the resources of the deep
seabed. it is imperative that an adequate and effective liability regime is in place to protect
and preserye a mostly unknown enviromment The environment of the Area has importance
for ectivities other than mining. For instance, decp in the hydrothermal vent ecosystems of
the Area may lay lif¢ forms that still await disgovery and development of options for enerpy,
food, and medicine for present and future generations. Moreover, we arc largely ignorant of
the full implications of how mining will affect the environment. For example, it is still
unknown how mining will impact benthic life and its food supply away from mining areas.

An erroncous reading of the extent of liability established by the Convention has the
potential to render the liability eegime inudequate and inelfective. Forlunately, the
Convention itscll provides a solwiion by recognising explicitly that international law beyond
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the Convention may be brought (o bear in these situations. As demonstrated, the application
of the doctrine of strict liability in connection with hazardous activities andd the use of
cantemporary developments in intcrnational law in the form of the ILC Principles on
Allocation establishes residual state liability in case a sponsored entily (or any other party)
escapes liability or is insolvent. In this way existing international law provides the solution.

This concludes our oral statement. On behalf of the IUCN delegation. 1 have the
honaour ta thank the Chamber for its very kind attention. We wish it well - [ am sure on
behalf of all the parties - in its deliberations.
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Clasure of the Oral Proceedings
[ITLOS/PV.2010/4/Rev.2, E, p. 32-33]

The Presiden
Thank you for your statement, Mr Anton.

This brings us to the end of the oral proceedings in Case No. 17, As indicated on the
previous days. the Chamber may see a need 1o eddress questions to delegations. Such
questions would be sent by the Chamber 10 delegations indicating to them a lime-Tanit tor
a WTItTen response.

I would alsis like to take this opportunily to thank representatives and delegates of all
participating States and organizations for their excellent statemems made before the Chamber
aver the past three days. In particular, the Chamber appreciates the professional competence
ard courtesy exhibited by all participants w the hearing.

The Registrar will now address questions in relation (o ranscripts.

The Registrar,

Mr Presidem, in conformity with anicle 86, paragraph 4, of the Rules of the Tribunal, all
representatives have the right to comect the transcripts in the original language of their
statements made by them in the oral proceedings. Any such comections should be submitted
a3 so0m as possible but in any case not later than 27 September 2010.

The Presideny:
The Chamber will now withdraw to deliberale on the case. The advisory opinion will be read
on a date to he notified.

{The hearing closes at 4 35 p.m.)
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