WRITTEN STATEMENTS 327

(b) Written Statement of the United Kingdom of Great Britain and
Northern Ireland, with annexes A to I (annexes not reproduced):
A: ISBA/16/C/6 (Proposal to seek an advisory opinion from the Seabed
Disputes Chamber on matters regarding sponsoring State responsibility
and liability, submitted by the delegation of Nauru)
B: United Nations Convention on the Law of the Sea 1982: A Commentary,
Vol. VI

- p. 119-120: article 139.1 - 139.2

- p. 126-128: article 139.9(a) - (¢)

- p. 224: article 148.10 - 148.11(a)

- p- 291-292: article 152.11(b)

- p. 641-644, paragraphs 191.1 - 191.7(b)
C: New Zealand/France (1990) 82 International Law Reports, p. 547-551
D: Ireland v. United Kingdom (2003) 126 International Law Reports, p. 372-
380
E: Responsibility of States for Internationally Wrongful Acts, 2001
F: Vaisey J. in Reliance Permanent Building Society v. Harwood-Stamper
[1944] Chancery Division, p. 362-363, p. 373-374
G: Handyside v. United Kingdom (1976), Publications of the European
Court of Human Rights, Series A, Volume 24, paragraph 48
H: Report of the International Law Commission on the work of its fifty-
third session, p. 98-105 (commentary on article 36)
I: International Law and the Environment, 3" ed., p. 228-232



328 RESPONSIBILITIES AND OBLIGATIONS OF STATES

INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA
(CASEXO. 179

RESPONSIBILITIES AND OBLIGATIONS OF STATES SPONSORING PERSONS
AND ENTITIES WITH RESPECT TO ACTIVITIES IN THE INTERNATIONAL

SEABED AREA

(REQUEST FOR ADVISORY OPINION SUBMITTED TO THE SEABED DISPUTES
CHAMBER)

WRITTEN STATEMENT
OF THE LNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

29 JULY 2010



WRITTEN STATEMENTS 329
CONTENTS
Introduction
Chapter 1: The Request for an Advisory Opinion
Chapter I1: Junsdiction, Admissibility and Applicable Law

L Jurisdiction
L. Possible questions of admissibiluy

IlI.  Applicable Law
Chapter ]I: Response to the questions in the request for an advisory opinion

Chapter 1V: Conclusions

latroduction

I On 6 Mey 2010, the Council of the International Seahed Authority requested the Seabed
Disputes Chamber of the Intemational Tribunal for the Law of the Sea (hercafter *Seabed

Disputes Chamber" or *Chamber’} 1o render an advisory opinion on the following questions:

“{ What are the legal responsibilities and obligations of States Parties ta the
Convention with respect to the sponsorship of activities in the Area in accordance
with the Comvention, in particular Part XI, and the 1994 Agreement reloting to
the Implementation af Part XI of the United Nations Convention on the Law of the
Sea of 10 December 19827

2. What is the extent of liahility of a Sture Purty for any fariure to comply with the
provisions of the Convention, in particular Part Xi, and the 1994 Agreemen:, by



330 RESPONSIBILITIES AND OBLIGATIONS OF STATES

an entity whom it has sponsorcd under Ariicle 153, paragraph 2 (b). of the
Comeention?

3. Whar are the necessary and appropriate measures that o sponsoring State must
take tn arder 1o fulfil ity responsibility under the Convention, in particuilar Article
139 and Annex II, and the 1994 Agreemens? "

2. By Order 2010/3 of 18 May 2010, the President of the Seabed Disputes Chamber invited the
States Parties to the United Nations Convention on the Law of the Sea (hereafier *Convention’),
the Inicrnational Seabed Authonty and the organizations invited as intergovernmental
organizations to participate as observers in the Assembly of the Authority to present written
statements on the questions submitted to the Chamber. By the same OQrder, the President of the
Chamber fixed 9 Avgust 2010 as the time-limit within which written statements on these
questions might be presented to the Chamber

3, This Written Statement is intended to assist the Chamber (n responding to the three questions
addressed ta it by the Councit of the International $cabed Authority (hereafter *Council® and

*Autharity’). The Statement is arranged as fotlows:

Chapter T sets out the Council’s decision requesting an advisory opinion, and describes the

background to the deeision.

Chapter 11 then cansiders briefly the Chambers jurisdiction to give the opinion, possible
questions of admissibility and the applicable law.

Chapter 11I then addresses in tum cach of the three questions put to the Chamber in the fight of

the relevant legal provisions and other rules of intemational law,

Finally, the Written Statement sets out the Conelusions which the United Kingdom invites the

Chamber 1o reach.

'{SBA/16/CIL 3.
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Chupter 1
The Request for un Advisory Opinion

1.1 The Council’s decision of 6 May 2010, requesting the Chamber to render an advisory

opinion, reads as follows:

“The Council of the International Seabed Authority,

Considering the fact that developmental aclivities in the Area have already
commenced,

Bearing in mind the exchange of views on legal questions arising within the scope
of aclivities of the Council,

Decides, in accordance with Article 19] of the United Nations Convention on the
Law of the Sea (“the Convention™), to request the Scabed Disputes Chamber of
the Intemational Tribunal for the Law of the Sea, pursuant to Arlicle 131 of the
Rules of the Tribunal, W render an advisory opinion on the [ollowing questions:

1, What are the legal responsibilities and obligations ol States Parties to the
Convention with respect 1o the sponsorship of activities in the Area in
accordance with the Convention, in particular Papt XI, and the 1994
Agreement relating to the Implementation of Part XI of the United Nations
Convention on the Law of the Sea of 10 December 19827

2. What is the extent of liability of a State Party for any failure to comply with
the provisions of the Conwention, in particular Part XI, and the 1994
Agreement, by an entity whom it has sponsored under Article 153, paragraph
2 (1), of the Convention?

3 What are the necessary and appropriatc measures Lhat a sponsoring State must
take in order to fulfil its responsibility under the Convention, in particular Article
139 and Annex [1], and the 1994 Apreemen1?™

1.2 The delegation of the Republic of Nauru thercafler *Nauru’) initially proposed that the
Council seek an advisory opinion’. Its peper, dated T March 2010, among other things, set out

7 ISBANISC3 [Dossier N 7).
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the terms of a ‘draft sponsorship agreement’ between Nauru and National Ocean Resources Inc,
(hereafler *NORI), a company incorporated in Nauru which Nauru had sponsored in 2008 for o
plan of work 1 explore for potymetallic nodules in the Area. Nauru's proposal for an advisory
proposal, after stating “that some developing States... cannot afford exposure to the legal risks

potentially asgociated with {a seafloor mining] project”; continued:

“Recognizing this, Nauru’s sponsorship of NORI was originally premised on the
assumption that Nauru could effectively mitigate (with a high degree of cenainty)
the potential liabilities or costs arising from its sponsorship.”

Further in its proposal, Nauru said that:

“it was suggesicd that a sponsoring State might be able to fulfil its sponsorship
obligations and avoid lability if it entered into a contractual arrangement with a
contractor under which:

(a) the State was given the powers to inspect and verify the Contractor's
programme of work and carry out an environmental auditing programme;

{b) the Contractor underiook to comply wuh all terms and requirements of the
ISA regulations and the exploration contract.™

1.3 Many States intervened in the Council's debate on the proposal for an advisory opinion
during the sixteenth session of the Authority in May 2010, A range of views was expressed on
this proposal. The eveatual degisian of the Council issue was 1 not 10 adopt the proposal as
formulated by Wauru, which was very specific, but instead to ask for an opinion on three more
general question”®.

1.4 Nauru’s request for an advisory opinion followed consideration by the Legal end
Technical Commission (hereafter ‘L'1C’) of two applications for plans of work, sponsored by

? Proposal to seek an advisory opinion from the Seabed Dhsputes Chamber of the lneernmional Tribunal for the Law
of the Sca pn maners regarding sponsaring Stais resgonsiility and Habality, Submirted by the delegation of Naur,
ISBA/16/C/6 (flag A)

¢ ihid, paragraph 1.

* Ibid, paragraph 2.

* List of speakers and summary records of the 1557, 160™ and 1617 meetings of the Council prepared by the
Secreterim [[dpasicr No. 7 NOT YET AVAILABLE]; Press releases SB/16/12, SB/14412, SE18/18, SH/16/19
[Dxcasier Nos. [0-13]; statements by Nauru on 3 May 2010 and by Fiji of 3 and 6 May 2010[Dossier No. 4].
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Nauru and Tonga respeciively, which consideration had been posiponed, at the request of the
sponsoring States, by the LTC during the fifteenth session of the Authority in 2009°. In its
request Nauru referred to differences of opinion among members of the LTC. However, there is
no record of such differences. [n his report to the Council on the work of the Commission in

2010, the Chairman of the LTC said:

20, The Commission also took nuie of the proposal before the Council to seck rn
advisory opinion from the Seabed Disputes Chamber of the International Tribunal
for the Law of the Sea on matiers regarding sponsorning Stale responsibility and
liability (ISBA/1&/C/6).

21. The Commission noted that in paragraph 4 of this document, submitted by the
delegation of Naury, it is stated that while the application process was being
finalized, “dilfering opinions arose from members of the Legal and Technical
Commission reganding the interpretation of the provisions in the Convention and
the 1954 Apreement relating to the implementation of Part X] of the Convention
(General Assembly resolution 48/263) thal pertain to the responsibility and
liability of sponsering States, and that it became epparent that clarification would
need to be sought regarding those provisions before moving forward™.

22. The Commission wishes to state that these “difTering opinions” that are
referred 10 as being of the Commission’s members are not stated in the
Commission's reports or in any other official document. In addition, it is well
stated that the applicants were the ones requesting the consideration of their
applications to be posiponed due lo the cumment global economic Citcumstances
and other concems,

23, Effectively, the Commission had received in 2008 two applications for
approval of & plan of work for exploration in reserved areas; one from Nauru
Ocean Resources Inc. (sponsored by Nauru) and another from Tonga Offshore
Mining Limited (sponsored by Tonga). As the Commission had been unable to
complete consideration of the applications during the founeenth session, the
matter had been placed on the agenda for the fifleanth session. At that time, the
representatives of Nauwru and Tonga the sponsoring States of ihe applicants,
expressed Lheir gratitude to the Commission for its work in relation te the
consideration of the spplications and emphasized the importance of the
applications to their Governments [[SBA/14/C/8).

24. On 5 May 2009, the Secretarial was informed by Nauru Qcean Resources Inc.
and Tonga Offshore Mining Lid. {the applicant companies) that, in the light of

" Summary report of the Chairman of the Legal and Technical Commission oh the work of the Commission during
the (ificenth sexsion (1SBA/1 $/C/S), paragraph 6.
Repon of the Secretary-General, ISBA6/AS2, paragraphs 58 and 64
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Chapter IT

Juriediction, Admissibility and Applicable Law

2.1  As this is the first occasion on which the Chamber has been requested to render an
advisary opinion, it may wish to cxamine the questions of jurisdiction and admissibility that may
arise in the exercise of this important function. The present chapter deals first with the
jurisdiction of the Chamber to give the advisory apinion requested (section 1), second with

possible issues of admissibility (scction JI), and third with the applicable law (section I1).

1. Jurisdiction

22 The jurisdiction of the Chamber to give advisory opinicns is set out in Article 191 of the

Convention, which reads:

*The Scabed Disputes Chamber shall give advisory opinions at the request of the
Assembly or the Council on legal questions arising within the scope of their
activities. Such opinions shall be given as a maiter of urgency.”

2.3 The Government will briefly consider three issues arising from this provision;
these are:

1. Whether there was a valid “request of .. the Council”;
2. Whether the questions asked arc “legal questions™; and
3. Whether the questions arise “within the scope of [the Council’s| activities”.

24 Under Section 3, paragraph 2, of the 1994 Agreement, “as a general rule, decigion-
making in the ergans of the Authority should be by consensus™ this is thercfore the key
stipulation applicable to the validity of decisions made by the Council. This provision is
supplemented by Scction 3, paragraphs 5, 6 and 7, of the 1994 Agreement, as well as by Anticle
161, paragraph 8, of the Convention, as amended by Section 3, paragraph 8, of the 1994

Agreement. The decision of the Council to request an advisory opinion was taken without
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advisory opinion {see paragraph 44 of the Advisory Opinion of 9 July 2004 on Legal
Consequences of the Construction of « Wall in Occupied Palestinion Territory, and paragraph 29
of the Advisory Opimon of 22 July 2010 on the Accordance with infernational Law of the
Declaration of Independence in respect of Kosove). The wording of anicle 191 is dillerent since
it provides that the Chamber shall give an opinion, suggesting, pethaps, that if the Chamber has
established its jurisdiction, the duty to render an advisory opinion is absolute'”.

2.8 All three questions are lormulated in abstract terms; the Government do not suggest that
this should be a ground for the Chamber to refuse to provide an advisory opinion; and in this
respect Lhey note the comments of the International Court of Justice in paragraph 40 of i
Advisory Opinion of 9 July 2004 cited sbove. It would not, however, be for the Chamber to
recemmend to individual sponsoring States what policy chaices they should make as 10 how (o
fulfil their responsibility within their own legal system, since in doing so it would be stepping
outside its judicial role. As the PC1J said in the Easrern Carelia case, “The Court, being a Court
of Justice, cannot, even in giving advisory opinions, depart from the cssentisl rules guiding their

*"! While the roquest has arisen as a result of the consideration of two

activity as a Court.
applications for plans of work, there is nothing in the documentation before the Chamber to
agsist the Chamber in understanding the specific differences of view on legal jssues which lies
behind the request. While this may not in itsell lead the Chamber to decline to respond the
request, it may nevertheless consider that it should approach the questions with some caution,
And the absiract formuiation of the three questions will inevitably impact upon the responsas 1a

the questions which the Chamber can provide.

29  The Govemnment are also conscious of the point made by the Intcrational Count of
Justice in paragraph 34 of the Advisory Opinion of 22 July 2010 cited above, namely that it is in
principle for the argan seeking the opinion to decide if it needs it for the proper performance of

its functions. In the light of these considerations, the Government do nat wish to suggest that

12 Lee United Natioms Conventon on the Law of the Sea 1982 A Cammentary, Vol. Y1 (Myron Nordquist. Satys
Nandan, Shabeai Rowenne, Michael W. Lodge ed ), p 641, paragraphs 191.t and 191, 7(a) (Mag B}

" 11923) PCII Semes B, No, 3. p. 29, cited with approval by the Irtemstional Court of Justice in paragraph 2% of ils
Advisory Opinion of 22 July 2010. '
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there are any grounds on which the Chamber should decline o provide the advisory opinion
requested by the Council.

I1L. Applicable Law

2.10  The applicable law is that set out in Annex VI, Article 38, which reads:

“In addition Lo the provisions of article 293, the Chamber shall apply:

(a) the rules, regulations and procedures ol the Authority adopted in accordance
with this Cenventton; and

(b) the terms of contracls conceming activitics in the Area in matiers relating to
those contracis.”
It is thus 1o be noted that Anncx ¥, Article 38, makes it clear that Article 293 applics,
and in panticular paragraph 1 of that Anticle which reads:
“A court or tribunal having jurisdiction under this section shall apply this

Convention and other rules of intemational law not incompatible with this
Convention.”
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Chapter 111
Response i the questions in the request for 2o Advisory Opinion

3.l By way of general, preliminary comments, the Govemnment wish to make the following
points. First, it is important to note that any obligations for States in relation to the matiers which
are the subject matter of this request for an advisory opinion arise because they are panies 1o the
Convention (in which expression the Government cover also the 1994 Agreement), [n other
words, any obligations derive from a treaty and have their force because of the principle of pacta
suni servanda, i.c. that treaty obligations must be performed in good faith, as sct out in Article 26

of the Yienna Convention on the Law of Treaties,

3.2 Sccond, it follows [rom the first point that the relevant provisions of the Convention
should be interpreted in accordance with usual rules of internationn] law, which ¢can now be
taken to be those se1 out in Article 31 and 32 of the Vienna Convention on the Law of Treaties,
as endorsed by the International Coun of Justice in the case of Avena and other Mexican

Nationals'.

3.3 Third, any breach by a State Party of its obligations under the Convention involves an
internationally wrongful act and therefore leads to State responsibility on the part of that State.
This principle was reiterated by the Arbilral Tribunal in the Rainbow Warrior case™, Thus, any
breach by  State of its obligations under the Convention will give rise 10 the conssquences

attributable under international law to an intcrnationally wrongful act.

'® Mexico v. The United Stares of America [1064] ICJ Reports 17-18, paragraph 83,
' New Zaland/'France (1§90} 82 International Law Reports 499, ot $47, paragroph 75 (Nag C).
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authodity”. for the purposes of Article §, the acis of such a sponsored entity could not be

regarded as applicable to the sponsering State.

36  Sixth, there 1s some suggestion in the paper submiticd by Nauru 1o the Council of the
International Seabed Authority'® that there might be a differentiation in obligations between
developing countries and other states {soe paragraph 1.2 above). The United Kingdom notes that
ceriain Articles in Part X1 of the Convention do provide for special consideration for developing
States. For example, Article 152, paragraph 2, relating 1o the exercise of the powers and
functions of the Authority, stipulates that “special consideration for developing Siates. ..
specifically provided for in this Part, shall be permitted”, while Article 148 states that, "The
effective participation of developing States in Lhe activitics in the Area shall be promoted as
specifically provided for in this Pan, having due regard to their special interests and needs™.
However, it is to be noted that both of these provisions refer 10 special consideration being given
1o developing States only where “specifically provided for in this Part”, ie Part X1. Nonec of the
provisions of Part X! of the Convention which are referred 10 below “specifically provide for”
any special position for developing States, and it is therefore submitted that these provisions
should be applicd cqually as between developing States and other States. This follows as a
matter of principle in any event, as Lthe obligations assemed under the retevent Articles of the
Convention are equal as between all States, And it would obviously be inappropriate if the level
of protection of the Area, which is after all “the common heritage of mankind™ under Anicle 136

of the Convention, should depend upon which group of States the sponsoring State belongs to.

" Cited st footrote 3 [Mlag A).
"' Sex parapraplu 142.13(a) and 132.11{b) of the Commentary sited at fovinote 10 (flag B).
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‘Zug,uigrr I

Whet are the legal responsibiifties and obligations of States' Parties to the Convention with
respeci to the spansorship of activities we the Area in accordance with the Convention, in
pariicular Part Xi, and the 1994 Agreement relating io the Implementation of Part X{ of the

Uinited Nations Convention on Law of the Sea of 10 December 19827

3.7 [nview of the Government, the key provisicns are as follows:-

Adjgle 139.

Under this Anticle, States Parties “shall have the responsibility to ensure that activities in the
Area, whether carried out by States Partics or state enterprises or natural or juridical persons
which possess the nationality of States Parties or are efTectively controlled by them or their
natiomals, shalt be carried out in conformity with this Part” {(paragraph |). Paragraph 2 then
provides that “damage caused by the failure of a Statc Party to carry out its responsibilities under
this Part shall entail liability”; however, the State Party will not be linble if it has taken “all
necessary and appropriate measures to secure effective compliance under Article 153, paragraph

4, and Annex 11T, Anticle 4, paragraph 4™,

rlicle 153, parageaph 4

This paragraph primarily places an obligation upon the Authority, but also requires States Parties
to “assist the Authority by taking all measures necessary to casure ... compliance in

accordance with article 139,
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Anpex 11, Aricle 4, paragraph 4

This paragraph provides for States Parties 1o have “the responsibility to ensure, within their legal
systems, that a contractor so sponsored so shall carry owt aciivities {n the Area in conformity
with the terrns of its contract and its obligations under this Convention™, Howcever, that
paragraph goes on 1o absolve the sponsoring State from liability where damage is “ceused by the
tailurc of a coniractor sponsored by it 1o comply with its obligations if that State Party has
applied laws and regulations and taken administrative measures which are, within the framework
of its legal system, reasonably appropriate for securing compliance by persons under s

jurisdiction”.

3.8 It is necessary to analyse carefully the exient of the obligations imposed by these

provisions. 1t is submiticd that the [ollowing conclusions can be reached:~

(a) Article 139 is a complex pro\-ision". Paragraph | refers to States Parties having a
“responsibility 1o ensure™, The word “ensure” can connote a high leve] of certainty as to the
achicvement of a particular outcome (see the discussion in the OSPAR Arbitration'®). However,
in the English language it can also be used in a less strict sense. Thus, in one case in England, the
judge said that the word “ensurc™ was “an equivalent to ascertaining or satisfying oneself, and

docs not mean anything in the nature of warranty or guarantee*?.

{b)  Most importantly, however, the words in Article 139, paragraph 1, must be read in the
{ight of paragraph 2 of that Article which absolves the Siatc Party from liability if it has taken

“al| necessary and appropriate measures (o sceure cffective compliance”. In other words, the

" See paragraphs 139, and 139.9 {a} to (c) of the Commenary cited at fooinole 10 (Aag B).
* Cived ut footnote 14, paragraphs 132-138 {flag D).
¥ Vaisey | in Reliance Peemanent Building Soctely v. Harwood-Stamper (1944} Charcery Division 382 at 373 (flag

P.
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obligation in paragraph 1 of Anicle 139 cannot be read in isolation from the more specific

provisions in paragraph 2 of that Article.

(c)  What are the “"necessary and appropriate measure to secure 2ffective compliance” for the
purposes of paragraph 2 of Anticle 139 will, of course, depend on all the circumstances,
including the particular characteristics of the legal system of the Stale in question. Thus, no hard
and fast rules can be laid down in advance hecause it will be a mauer for the State concemned to

ensure that it meets this obligation within the parameters of its own lcgal system.

{d}  lowever, it is submitted that the word “necessary” is not synonvmous with the word
“indispensable™. Even in the context of the European Convention on Human Rights, where one

might expect a strict interpretation ta be taken, the word “necessary™ has not been so treated”’,

{¢}  Asrcgards Article 153, paragraph 4, this places an obligation upon States Parties to assist
the Authority, but then makes a cross-reference to Articte 139. Tt follows therefore that, whilst
this is an important obligation upon States Partics, it is in the end an obligation to assist the
Authority with the compliance with Article 139, the interpretation of which has been discussed

above.

(n Annex 111, Anticle 4, paragraph 4, again uscs the phrase “the responsibility 1o cnsure” ~
in relation to which, it is subminted, the same considerations apply as in Article 139, paragraph 1
- although it is qualified by a reference to this being “within their legal systems”. In other words,
the first sentence of this paragraph places an obligation upon States to take Lhe necessary sction

within their lcgal sysiem for the purpose specified,

U Yondyside v. Unided Kingdom (1976) Series A, Volume 24, peragraph 48 (Nleg G).
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(g)  Iowever, again one must read the words “responsibility to ensure™ in the light of the next
sentence of paragraph 4 which absolves the State Pasty from liability “if [it] has adopted laws
and regulations and taken administrative measures which are, within the framewerk of its legal
system, reasonably appropriate for securing compliance by persons under its jurisdiction™. In
other words, the key obligution upon States is to put in place provisions within their legal

systems so that they can be nbsolved from liability under the second sentence of paragraph 4.

{h)  Twa panticular points need to be made about the obligation in Annex 111, Article 4,
paragraph 4. First, it is only 1o do what is “reasonably appropriate”, and that is cbviously a long
way from being an absolute cbligation. And second, the obligation is to act within ils own legal
system, and therefore it is submitted thal general stalements about what netional legal provisions
are required would nol be apposite, given that all national legal systems have their own
characteristics and that States will to lake action within the parameters of their own particular
legal system.

39 Itis submitted therefore that the answer to this question is that the relevant “legal
responsibiliies and obligations” are to be found in the Convention and the 1994
Agresment, but thai particular emphasis should be placed upon Anticles 139 and 153 and

Annex |11, Article 4, paragraph 4.
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Lruestion 2

Whar is the extent of liabillty of a Siate for any failure to comply with the provisions of the
Comvention, in particular it Part X1 and the 1994 Agreement, by an enarity whom it has

sponsored under Article 153(2)(b) of the Convention?

3.10  Asindicated abave, any breach by a State Party of the Convention is an internationally
wrongful acl, and in accordance with the ordinary rules of international law, as set out in the
Chorzaw Factary (Indemnisy) case®, and as reflected in Aticle 31 of the International Law
Commission’s Article on State Responsibility™, the State would be under an obligation to make

reparation for the injury caused by the intemationelly wrongful act.

331 ftis also important to note that the first sentence of Article 139, paragraph 2, specifically
places Liability upon States Parties where damage has been caused by their failure; whilst this
pravision needs to be read in the light of the rest of Article 139, it nevertheless makes clear that

States are in principle Jiable for any damage caused by their failure in this respect.

3,12 Nevertheless, it must also be emphasised that any liability of the State will be forits
failure to fulfil its obligations under the Convention &nd 1994 Agreement end not for the acts of
the sponsared entity as such. Thus, there may be a causal link between the damage caused by the
entity and the Statc"s failure to fulfil its obligations under the Convention; in such cases, that will
impact upon the “extent of liability“ of the State, and it may be that the Swate will be lighle for

the full amount of the damage caused by the entity. In other cases, however, it may be

= f1928) PCLI Series A, Mo, 17, page 29,
U prg B
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demonsrated that all or part of any damage causcd by (he entity was not a consequence of the
State's fuilure to fulfil its obligations under the Convention, and in that event the State may not

be liable in full or ¢ven at all for the damage caused by the entiry.

313 Funhermore, even once it had been established that the State had not fulfilted its
obligations under the Convention, it would stil] have 10 be shown tha! any damage had indeed

been caused by the sponsored entity snd that that damage was not too remote or 100 speculative.

3.14  Particular problems may arise from poflution incidents. In this connection, it should be
noted that Article 36(2) of the International Law Commission's Articles on State Responsibility
state that “compensation shall cover any financially accessible damage in¢luding loss of profits
insofar as it is established™. [t is unclear how far this is intended to relate to damage 1o the
environment. The International Law Commission’s commentary on this provision relates to
the issue of compensation for loss of profits and where this might be appropriate, whercas the
commentary on pollution damage is related to paragraph | of Anticle 36 which sets out the
generl obligation on States to compensate for damage caused by an internationally wrongful act,
Paragraphs 13-15 of that commentary give a brief, but helpful, exposition of some of the relevant
principles. The Government wish also to draw attention 1o the valuable discussion in Bimic,

Boyle and Redgwell, International Law and the Environment™,

315  Ultimately it would be for an intemational wwibunal adjudicating the matter 1o decide
precisely what is the “‘extent of liability” of a State Party for a breach of the Convention. The

answer 10 this question will depend upon the evidence presented 1o the tribunal and its

*Flag H
# 37 Edition, pages 228-232 (flag 1k
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“reasonably appropriatc™ for the purposes of Annex 111, Anticle 4, paragraph 4. Put another way,
the enquiry will be whether the action taken by the State Party within its national law meets the
standard specified in these two provisions. But it is important to emphasise that it will not be
enough for a State Party 1o have enacted laws and regulations il those laws and regulations are
not adequately policed and enforced. [n other words, it is not just a question of enacting
legislation, but the necessary administrative and enforcement back-up is also required. The effect
of Anticle 139, paragraph2, and Annex III, Aricle 4, paragraph 4, is that the State will be undera

continuing obligation.

3.18 In this connection, the Govermnment siress the great importance, which it - and indeed the
whole intemational community attach to the prevention of pollution of the marine
environment. In particular, the deep seabed contains many fragile and sensitive ecosyutems,
which, if subjected to senious poliution. could take many years, even decades, to regenenate. In
these circumstances, it is essential that States Partics and sponsored entitics ensurc that they do

have the necessary measures in place for the purpose of preventing pollution.

3.1% Thus, to answer the question whether a State had fulfilled its responsibitity under the
Convention and the | 994 Agreement, and especially Article 139 and Annex 11, an international
tribunal would have to take inte account all of the circumstances, including the points made
above. In practice, this decision can valy be made ex pnsr facio. by evaluating the legistation
enacted in, and the measures taken by, the State concerned, sa that a conclusion can be reached
whether they met the standard set by these two provisions; therefore, the question cannot be

answered ¢x ante.
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1V, Conclusions

In conclusion, for the rcasons sct out in this Written Statement, the United Kingdom suggests
that the Scabed Dispute Chamber of the International Tribunal of the Law of the Sea respond to
the three questions contained in the request on the lines set out in paragraphs 3.9, 3.15 and 3.19
above.

Chris Whomersley,
Depuiy Legal Adviser,

Foreign and Commonwealth Office.

Agent for the United Kingdom
of Great Britain and Northern Ireland

29 July 2010





