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1. Introduction

1. On 6 May 2010, the Counci) of the International Seabed Authority decided to request
the Seabed Disputes Chamber of the Intemational Tribunal for the Law of the Sea to
render an advisory opinion on the following questions:

1. What are the legal responsibilitics end obligations of Statcs Pariies to the
Convention with respect 1o the sponsorship of activities in the Area 1 accordance
with the Convention, in particular Part X1, and the 1994 Agreement relating to tae
Implementation of Part XI of the United Nations Corvention on the Law of the Sea of
10 December 19827

2. What is the cxtent of liability of a State Party for any farlure to comply with the
provisions of the Convention, in particular Part XJ, and the 1994 Agrcement, by an
entity whom it has sponsored under Aricle 153, paragraph 2 (b}, of the Convention?

3. What are the necessary and appropriate measures that e sponsoring Stare must lake
in order to fulfill its responsibality under the Convention, in particular Article 139 and
Annex [17, and the 1994 Agreement?

2. The request was made following a proposal submitted by the delegation of Nauru
during the 16” Council of the International Seabed Authority (ISBA/16/C/6).

3. Romania considers that questions 1 and 3 both deal with responsibility of States for
spongoring activities in the Arca and will congider them together in section IV of this
Written Statement. Question 2, which concerns l{ability, will be examined in section V.
The preliminary issues of jurisdiction of the Chamber and applicable law are dealt within
sections 1T and ITL

11. Jurisdietion of the Secbed Disputes Chamber

4 The jurisdiction of the Seabed Disputes Chamber in this case is founded on the
provisions of articie 191 of the United Nations Convention on the Law of the Sea (further
referred to as “the Convention™), which states as follows:

The Seabed Disputes Chamnber shall give advisory opinions at the request of the
Assembly or the Council on logal guestions arising within the scope of their activities,
Such opinions shall be given as a matter of wgency.

5. The matier & band, wiich concerns responsibility and lability of States for sponsoring
activities in the area of seabed and ccean floor and subsoil thereof beyond the Jimits of
national jurisdiction (further referred to as “the Area™) clearly falls within the scope of
the activity of the Council. Thus, the Council, 25 the executive body of the International
Seabed Authority, establishes policics in respect to activities in the Area and controls the
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implamentation of the regime for seabed mining. The Courcil is empowered, in particuler,
10 “cxercise control over activites in the Area in accordance with article 153, pamgrapl; 4,
and the rules, regulations and procedures of the Authority” and to “institute proccedings
on hehalf of the Authority before the Ssabed Disputes Chamber in cascs of non-
compliance” {article 162 of the Convention). It follows that the Chember has jurisdiction
to render the advisory opinion.

1I1. Applicable Law

6. In accordance with article 134 paragraph 2 and aticle 138 of the Convention, the
conduct of Siates in relation to the Area is governed by the provisions of Pait XI of the
Convenlion, tlw principles embodied in the Charter of the United Nations and other ntles
of intemational law in the interest of mantaining peacc and secunty and promoting
international co-operation,

7. Also, account should be taken of articlc 304 of the Convertion, dealing specifically
with “responsibility and liability for damage”, which states that

The provisions of this Convention regarding responsibility and liability for damage
ars withont prejudice to the application of existing rules and the development of
further rules regarding responsibility and liability under intemnational faw

8. Consequently, the rules that fall to be applied are those sct forth in the Conventian, in
particular in part X1 thereof, as well as in the Annexes to the Convetthon, and of the 1994
Agreement relating to the Implementation of Part XI of the Convention (further refermad
to as “the 1994 Agreement”). In accordance with article 304 of the Conventioz, these
narms are to be read in conjunction with the provisions of internationa! law concemning
State regponzibility, a body of law which has been recently codified by the Intemational
Law Commission.

IV. Respousiblilty of States with Respect to Sponsoring Activities

9. The rules concerning responsibility and liability of States with respect to spansoring
ectivities are et forth in articles 139 and 153 of the Convertion and in article 4 of Annex
111 therool,

Article 139 reads in its relevent paris:

1. States Parties shell have the responsibility to ensure that activitics in the Arca
whether carricd out by States Partics, or State cnterprises or natural or juridical
persons which possess the nationality of States Parties or are effectively controlled
by them or their nationa)s, shall be carried out in conformity with this Part. (...)

2. Without prejudice to the rules of intemational law and Anmex 1M1, article 22,
damage caused by the failurc of a State Party or international arganization 1o carmy
out its responsibilities under this Part shall entail liability {...). A State Party shall
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nat however be liable for dumage caused by any failure ‘o comply with this Part by
a person whomn it hes sponsored under articte 153, paragraph 2(b), if the State Party
hay taken all necessary and appropriate measures ¢ secure effective compliance
under article 153, paragraph 4, and Annex [11, articlc 4, paragraph 4.

Article 153 paragraph 4 of the Convention reads as follows:

The Autherity shal! exercise such control over activitics in the Area as is necessary
for the purpose of gecuring compliance with the relevant provisions of this Part and
thc Annexes relating thercwo, mnd the rules. regulations and procedures of the
Authority, and the plans of work approved in accordance with paragraph 3. States
Parties shall assist the Authonty by taking all mcasurcs necessary to ensure such
compliance in accordance with article 139.

Article 4, paragraph 4 of Annex II 1o the Convention reads as follows:

4. The sponsoring State or States shall. pursuant w articlc 139, hove the
responsibility to ensure. within their legal systems, that a contractor so sponsored
shail carry out activitics in the Area in conformity with the termms of its contract and
ity obligations under this Comvention. A sponsoring State shall pot, however, be
liable for damage caused by any failure of a contractor sponsored by 1t 16 comply
with its obligations if that Statc Party has adopted laws and regulations and taken
administrative measures which are, within the framework of its lcgal system,
reasonably appropriate for securing compliance by persans under its jurisdiction,

10. In short, the Convention establishes for the sponsoring States the obligation to ensure
comphance by thc entities that it sponsors with the provisions of the Convention, the
rules, regulations snd procedures established by the Authority, the plan of work and the
terms of the contract concluded by such an entity with the Anthority There is a very
umportant limitation o (his obligation, namely that States can discharge their
regponsibility by taking the necessary mepsures to artein the prescribed end.

11, The sbove quoted provisions give little guidance in respect of the precise modalities
by which States are supposed to Rilfill this obligation. In particular, it 15 not immedratcly
clear from the wording employed by these provisions whether States have only tac duty
to enact legislation which requires the sponsored entity to comply with the Convention
and the rules, regulations and procedures of the Authenty or if they are also under an
obligation to sctively oversee the achivity of the sponsored entity and to cnforce these
notms.

12. Romania believes that i order to asscss tke extent of responsibilities of sponsoring
States i1 is necessary to take into zccount the particularitics of the legal regime
established for scabed mining.

13. In accordance with the Convention, sovereignty over the Area is vested in mankind as
a whole. The International Seabed Authority was set up in sccordance with the provizions
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of the Convention in order to act on behalf of mankind, Activities in the Area shall be
“arganized, carricd out and controlled™ by the Authority (article 153 paragraph 1 of the
Convention). Also, atticle 157 of the Convention deséribes the Authority as the
organization through which State Parties shall, in accordamce with part XI, “organize and
comtro) activitics in the Arca™

14. Any natural or logal person sponsored by a Stalc Party has to enter into legal
arangements with the Authority in order 10 conduct activities into the Area Every
applicant must undertakc to accept as cnforcesble and comply with the applicable
obligations created by the provisions of Part X1, to atcept control by the Aunthority of
activitien in the Area, and to provids the Authority with 8 writen assurance that his
obligations under the contract will be fulfilled in good faith.

15. The Convention confers upon lhe Authority extensive regulatory powers. Thus, it is
entitled to adopt rules, regulations and procedurss concerning matters such as the
prevention, freduction and control of poliution and other hazards to the manne
environment (art. 145 of the Conveution), protecton of human l'fe with respect to
activities in the Area {art. 146 of the Convention) the erection, emplacement and removal
of insallations (art. 147 of the Convention) the implementation of the provisions of the
Convention and of the 1994 Agrcement concemning production policy in the Area
(nrticles 150 and 151 of the Convention and section § of tha 1994 Agreement)

16. The Authority has the power to enforce itz own rules, regulations and procedures and
the provisions of the Convention. Asticle 153 cnablos the Authotrity to take measures
provided under Part X1 of the Copvention to ensure comphance with its provisions. In
particular, the Authority is entitlad under article 153 to inspect all installation in the area
used in connection with activities in the Aren,

17. The enforcement jurisdiction of the Authority is detailed 1n article 18 of Annex [l o
the Convention. The Authority is enbtled to suspend or terminate the rights under the
contract or impose upon the contractor monetary penalies proporiionate 1o the
seriowsncts of the violation The contraclor may seek judicial remedy before such
penaltics are impoted.

18. Under article 162 paragraph 2 (w) the Council of the Authority may issue cmergency
ordors which may include arders for the suspension or adjustment of operations, to
prevent serious hamm to the marine enviromment arising out of activitiea in the Arez. It s
also entitled to estabhsh appropnate mechanisms for direcung and supcrvising a stafl of
inspectors who shall mspect activitics in the Arca to determine whether part XT, the rules
regulations and procedures of the Authority, and the terms end conditions of any contract
with the Authority erc being complied with. Also, the Council is to institute proceedmgs
on behall of the Authority before the Seabed Disputes Chamber in cases of non-
compliance,

19. Thus, any activitics undertaken in the Area by the sponsored entity are under a tight
control of the Autherity and of its exccoutive arm, the Council, which have the means to
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ensure that such an entity complies with the provisions of the Convention and of 1ts own
rules, regulations and procedures.

20. The mcasures that the sponsaring State is required to take in order to discharge its
obligations under articles 139 and 153 of the Convention and article 4 of Annex 3 are to
be assessed against these provisions,

2§, Accournt should be taken of the fact that a dual system of control (exercised both by
the Authority and the sponsoring Stale) will nacessarily increase the admmistrative costs
of Lhe sponsored entity. Control by the sponsoring State should not be such as 1o impose
too burdensome obligations on the spondored entity and to impair the economic viability
of the activity. Also, any measures taken by the sponsoring State should be limited as not
to ancroach on the powers of the Authority.

22. As shown shove, the responsibility to ensure that activities undertaken by the entities
sponsored by Stales comply with the provisions of the Convention and the other
applicable rules rests primarily with the Authority. Nevertheless, States Partics have the
duty to “assist” the Authority in discharging its duties, in accordance with article 153
paragraph 4 of the Convention. States are thus required to adopt messurcs to cnsure the
cffectiveneas of the provisions of the Convention, The existence of monitoring and
enforcement mle of the Authority does not constitute an obstacle for the sponsonng State
to take its own monitoring and enforcement measures,

23. This view seetns to be supported by the suthoritative Center for Oceans Law and
Policy, University of Virginia Schoo! of Law Commentary Project (“Virgmua
Commentary”) which provides the following commentary on the duties imposed op
States by article 139 of the Convention.

This implies some flexibility in the type of measures, and does not necessarily
requires sponaoring States to take enforcement action against contractors, but it
does clearly require some action o be taken by the sponscring State. (Center for
Oceans Law and Policy, University of Virginia Seheool of Law, United Natwons
Convention on the Law of the Sea 1982. A Commentary, vol. V1, p. 127)

24. Also, the specific rules of the Convention reganding pollution from activities in the
Area have incidence on this matter, taking into account in particular thal damages
resulting from activities In the Area are most likely 10 occur to the marine environment.
Anicle 209 of the Convention, dealing with poltution from activities in the Area, has the
following content:

1. Imernational rules, regulations and procedures shall be established in accordance
with Part XI to prevent, reduce and control pollution of the manne environment
from ectivitics in the Arez Such rules, reguletiont and procedurcs shal! he re-
cxamined from time to time a¢ necessary.
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2. Subject 10 the relevant provisions of this section, States shall adopt laws and
regulations to prevent, reduce and ¢ontro) pollution of the marine environment from
activitics in the Area undertaken by vcssels, installations, structurcs and other
devices flying their flag or of their registry or operating under their authority, as the
case may be. The requirements of such laws and regulations shall be no less
cffective than the imtermations] rules, regulations and procedurcs referred w in

paragraph 1.

25, The Convention envisages thus a8 double-tier system of protecton of the marine
envicounent in the Ares against pollution: the intermational rules, regulations and
procedures developed by the Authority doubled by laws and regulations st national level.

26. Further, imder general international law, States are requited 10 cnsure that activities
under their jurisdiction and contro] do not harm the environment, including in arcas
beytnd natrona) jurisdiction,

27. This nonn is reflected in the 1972 Declaration of the United Nations Conference on
the Human Environment (the Stockbolm Declaration) principle 21 of which reads:

States have, in accordance with the Charter of the United Nations and the principles
of international law, the sovereign right fo exploit their own resources pursuant to
their own envirommental poiicies. and the responsibility to ensurc that activities
within thelr jurisdiction or control do not cause damage 10 the environment of ather
States or of areas bayond the iimits of nanonal jurisdiction

28, This principle was confirmed by the International Count of Justice as being a part of
the corpus of international law:

The exinence of the general obligation of States to cnsure that activities within their
jurisdictior and control respect the envirenment of other States or of areas beyond
national contro! is mow pan of the corpus of intemational faw relating to the
cnvironment. {Legality of the Threat or Use af Nuclear Weaponx, Advisory Opinion,
1.C.J. Reporis 1996 (1), pp. 241-242, para. 29.)

29. Consequently, States have the duty to exert their best efforts to minimize the risks 10
the envirenment from activitics under their jurisdiction and contral

30. A further difficulty has been stressed by Nauru in the background paper prepared in
support of its proposa! for the request of an advisory apinion, which reads:

{++.} in reality, no amount of measures taken by a sponsoting State could ever
fully ensure or guarantee that a Contractor carries out its activities in accordance
with the Convention (ISBA/16/C/6, paragraph 6)

31, According to the text of articles 139 and 153 of the Convention and of article 4 of
Anncx 3, the Convention cstablishes for the sponsoring State an obligation of due
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dihigenee in tespoct of the provention of noncompliance by tiie sponsored entity. This
means that the sponsoring State is not required to totally prevent the ocourrence of a
breach of the Convention or of the other applicable norms by the sponsored entity, but to
do its utmost to minimize the podsibilily of such & breach.

32. It is possible to discern from the conduct of a State whether it is has cansplied with
this obligation. The standard against which the conduct of the sponsoring State 13
assessed is what measures are reagonably apt to prevent the breach. This varies in releton
to the nature of the concerned ectivity: for cxample, cxploration activities are leas
tntrusive and less dangerous for the environment than exploitation activitics, so 1n their
Cast metsures to ensure compliance by the spansered entity may be mere (lexible,

31, In order to discharge its obligation, the sponsoring Statcs has to take 8 combination of
measurcs aimed at deterting the sponsored entity to breach its obligations Thus, the
spensaring State should:

- inform itself of the financial and technojogical capabilities of the sponsored
entity in order to ascertain that it 15 in a position {o comply with the provisions of the
Convention;

- adopt national Jegislation on activities in the Aren incorperating standards no
less sringent that the nules established by the Inwernational Sesbed Authority;

- impose on the sponsored entity the requirement to establish financial securities
in order to be ablc to offer compensation for possible claims for damages in case of
breach;

- put in place suileble moriwring mechenisms, account being taken of the
prerogatives of the Authority;

- epteblish procedures deatined to bring to a stop the conduct that it’s contrary to
the provisions of the Convention and to the other applicablc norms and to prevent the
repetition of such conduet,

V. Extent of Liability of Sponsoring States in Case of Fuilure to Comply with Its
Obligations

34. Sponsoring Statcs are responsible under the Convention for the infringement of thelr
abligation to ensure compliance by the sponsored extity.

35. Thus rule is embodied in article 138 paragraph TI of the Convention which indicates
that, unless a State complisg with its duty and takes the necesaary measures, it is hable for
damages nflicted by the failure to comply with its duties. Article 139 reflects the rule of
international law in accordance to which a breach of international law from 2 Stare entails
its intemational responsibility.

36. However, liability for the demages provoked by wrongful conduct of the sponsored
entity attiaches pnmanly to this entity.
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37. This is clearly borne ou: by article 22 of Annex I1l 1o the Convention which provides
that

The coptractar shall have responsibility or liabitity for any damage ansing out of
wrongfitl acts in the conduct of its operations, account being taken of contributory
acts and omissions of the Authority {...). Liability in every case shail be for the
actual amount of the damage.

38. This basic provision is further rcfined by the Regulation on Prospectmg
(ISBA/6/A/18} which provides in section 16, tuled “Responsibility and Liabihty” of
Afifex 4 (Standerd Clauses for Exploration Contract) that:

16.1 The Contractor shall be liable for the aclual amount of any damage,
including dammage to the mantime environment, arising cut of i1s wropgful acls or
omissions, and those of ita employees, subcomtraciors, agants and all persons
engaged in working or acting for them in tho conduct of its operation under this
contract, including the costs of reasonable measures to prevent or limit demage lo
the environmenl, account being taken of any contributory acts or omissions of the
Authority.

16.2 The Contractor shall indemnify the Awthority, its employees, subcontractors
and agents against all claime and liabilities of any thisd party anigitg out of any
wrongful ects or omissions of the Cortractor and jts employess, agents and
subcontractors, and all persons engaged in working or acting for them in conduct
of its operations under this contract,

9. In accordance with these articles, the sponsored entity is prima facie liable for all
cogta of the prevention and nutigation measwes as well as for the costs of restoration,

40, It 15 justified that the sponsored cntity, which does not act on behalf of the sponsoring
State but independently. and which cxercises direct control over the activity and bencefits
from it should bear prrmary tability.

41. The spousoring State is in principle lizble for the remainder of the loss, taking irto
account the possible contributien of the Autbority, a3 the degree of control of the Statc
over an activity is of relevance 1n asscssing its lisbility. This obligation of the sponsering
State to maks reparations riscs of the breach of its obligation to ensure compliance by
the sponsored entity, which mmounts to an mternationally wiongful act. [+ is equitable that
the sponsoring States participate to the allocarion of the loss, considering also that under
sponsorship arrangements they derive certain benefits from the activity of the sponsored
entity.
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