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STATEMENT OF INTERNATIONI UNION FOR CONSERVATION OF NATURE, 
COMMISSION ON ENVIRONMENTAL LAW, OCEANS SPECIALIST GROUP 

CHAPTER 1 

IN1TRODUCTION 

I. lntemational Union for the Conservation of Nature and NaturaJ 
Resources 

1. In its Order 2010/3 dated 18 May 2010, the President of the Seabed O'sputes 
Chamber of the lnternationaJ Tribunal for the Law of the Sea ("the Chamber') 
invited States and intergovernmental organizations to submit written statements 
on three questions in Case No .. 17 regarding lhe responsibilities and obligaitlC>n$ 
of states sponsoring persons and entities willl respect to activities in the 
lntematlonal seabed area. 

2. The International Union for Conservation of Nature and Natural Resources 
("IUCN") is an Intergovernmental organization that participates as an observer in 
the Assembly of the lntemational Seabed Authority. As such, it was invited by 
oommunlcatlon from the Registrar on 9 June 2010 to provide this written 
statement to the Chamber. 

3. IUCN Is the world's oldest and largest global environmental netw<>f1<. It has a 
democratic membership union with more than 1,000 government and NGO, 
member organizations, and almost 11,000 volunteer scientists and other experts 
in more than 160 countries. Its mission is to help the world find pragmatic 
solutions to our most pressing environment and development challenges. It 
supports scientific research, manages field projects all over the wolfd and brings 
governments, non.government organizations, United Nations agencies, 
companies and local oommunities togelfler to develop and implement policy, 
laws and best practice. 

4. The Commission on Environmental Law ("CEL") of IUCN is an extensive global 
network of over 500 environmental law specialists In more than 130 countries 
who provide their services to IUCN pro bono publlco. The CEL advances 
environmental law by developing legal ooncepts and Instruments, and by building 
lhe capacity of societies to employ environmental law for conservation and 
sustainable development. 
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II. Background 

5. The Republic of Nauru has sponsored an application by Nauru Ocean Resources 
Inc. rNORI') for a plan of work to undertake exploration for polymetallic nodules 
in the Area. Nauru states that. like other developing States, it does not yet 
possess the technical or financial resources to undertake seabed mining in 
international waters. Nauru states that the cost of damages that might arise from 
a seabed mining in the Area could exceed Its financial capacllies.1 

6. Article 139 of the United Nations Convention on the Law of the Sea2 ("the 
Convention·) generally provides that •damage caused by the failure of a State 
Party ... to carry out its responsibilities ... • under Part XI of the Convention · ... 
shall entall liabtl1ty". However, the article goes on to provide !hat 

7. 

8. 

A State Party shall not however be liable for damage caused by any 
failure to comply with this Part by a person whom It has sponsored ..• if 
the State Party has taken all necessary and appropriate measures to 
secure effecti·ve compliance ... 

Nauru states that its sponsorship of NORI was premised on the a$$Umptlon that, 
should the application be approved, it could take specified steps to llmit Its 
liability for any damage.3 In particular. Nauru appears to have QOnsidered that, If 
it took all necessary and appropriate measures to secure NORl's compliance 
with Part XI, it would not be liable for any damage caused by NORI as a result of 
a failure to comply with Part XI. Nauru therefore requested that the Council of the 
International Seabed Authority ("the Counclr) seek an advisory opinion from this 
Chamber oonoerning the •measures the sponsoring State must take'.◄ 

Nauru sought advice in respect of, inter al/a, standards to be observed In the 
Area In order to ·promote protection of the environmenr. 5 It would seem fair to 
conclude from this that Naun.J is particular1y ~ about the potential hab 1ty 
that might arise should a failure by NORI to comply with the requirements of Part 

lntematlonal Seabed Authori(y, Proposal to seek an advilofy opinion from the Seabed Dl,putes 
Chamber of the lntematlonll TrllMlal for the Law of the Sea on matters reganfing 1ponsomg 
State responsiblty and bllity, U.N. Doc.. ISBA/16/C/6 (5 Marctl 2010), 1, 

referencet to lhe Convention •• taken from the Uni1ed Nations, Tbe La1v of the Sea: Off/Cial 
Text of the United Nations Convention on the Law of'"-Seo with AAIIO)(O$ 0nd tfldex., Fin&/ Act 
of th• T1li'rd Unitod Nations Coderew» on the Law of the sea, llllroductory Material on the 
Convention and Conference, u N Pub. Sales No. E.83.V.5 (1983). 
Supra note 1, U.N. Doc. lSBA/t61CJ6 (5 March 2010), t . 
~fer No.4, of Dossier submitted pu1$Uant lo Order 201013 of 18 May 2010 of the President of 
the Trlbt.llal and Artlcle 131 of the Rules of the Trblnal, 2 
Ibid., Dossier No.4, 2. 

2 
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XI of the Convention result in serious damage to the surrounding marine 
environment 8 

9. The Council's subsequent proposal l.o seek an advisory opinion from the 
Chamber provides 1wrther confirmation that the central Issue Is liability for 
damage to 1he marine environment In particular, the Council ha,s indicate<I that 
Its discussions on Nauru's position have included suggestions that a sponsoring 
State might fulfil Its sponsorship obligations if (a) the State had powers to verify 
lhe sponsored entitles environmental audit and (b) the entity undertook to comply 
with the requirements of the Authority and its exploration contract with the 
sponsoring State . ., 

10. The Authority has, accordingly, asked this Chamber to render an advisory 
opinion to address three questions pursuant to Part XI, Artiele 1S9, and Part XI, 
Article 191 of the Convention.8 These are: 

• 

1. What are the legal responslbllltles and obligations of States Parties 
to the Convention with respect to the sponsorship of activities in the 
Area in accordance with the Convention, in particular Part XI, and 
the 1994 Agreement relating to the I mplementatlon of Part XI of the 
United Nations Convention on the Law of the Sea of 10 December 
1982? 

2. What is ·the extent of liability of a State Party for any failure to 
comply with the provisions of the Convention, in particular Part XI. 
and the 1994 Agree men~ by an entity whom it has sponsored 
under Article 153, paragraph .2 (b), of the Convention? 

3. What are the necessary and appropriate measures that a 
sponsoring State must ltake irn order to fulfil its responsibility under 

Naturally, the Advisory Opinion ir.sued by the Chamberwl have broad ramlbllons beyond the 
aspirations of Naul\l, Al pmonl. lhort are eight con1racts wfth approved plans of wont snowing 
exploration In the Area. Another two are pending, Soo Report of the Secretary-General of the 
Jntemalion:il Seabed Authority under Article 166, paragraph 4, of the United NalloM Convention 
on the Law of the Sea, U.N, Ooc. ISBA/161Al2 (8 Mardi 2010), 15-17. Of the eight conlracts n 
force, at leat one contraceor appears to be a sponsored entity Wider Article 153(2)(b). See 
Contract for Exploration between the ln1ema'llonal Seabed Authorlt~ and Ooep Ocean Resources 
Development Co., Ud .. Dosaier 21 , Dossier 14bnitted on behalf of the Secreta,y-General of the 
lntornational Seabed Authority pur&uant to Artide 131 of the Ruler. of the Tnbunal. The pending 
appUcatlons for approval of plans by the Republic of' Naul\l and the Kingdom of Tonga both 
invdve aponaored enliles. See Report of the Secretary-General of the International Seabed 
Authority under Article 166, paragraph 4, of the United Nations Convention on the Law of the 
sea, U.N, Ooc. ISBN1 S/A/2 (23 March 2009), 17 
Supra note 1, U.N. Doc. lSBA/16/C/6 (5 Mardi 2010), 1 to 2. 
lnternalionaJ seabed Autl'lonly, 0ecision of tile Couneil of 1he International Sfibod Authoriy 
requesting an advisory opinion pursuant to Article 191 of the United Na11ons Conven11on on the 
Lawof the Sea, U.N. Doc. ISBA/16JC/13 (6 May2010). 

3 
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the Convention, In particular Article 139 and Annex Ill, and the 
1994 Agreement? 

11. It is possible that there are a range of matters to which the aforementioned 
questions might apply. It is appropriate given the background briefly summarised 
above, however, to give particular attention to a sponsoring State's 
responsibilities and liabflity, and necessary measures that a sponsoring State 
must take to fulfil its responsibilities, in respect of the marine environment 

12. The Advisory Opinion Request applies to activities within the Area (Articles 134, 
191 ). The Chamber's advisory jurisdiction in respect of these questions is IJmlted 
to the soope of authority of the Council (Article 191). The Council ls, In relevant 
part, authorized to adopt rules, regulations and procedures for prospecting, 
exploration and exploitation In the Area in conjunction with the Assembly (Articles 
160(2)(~(iij, 162(o)QI)) and to "exercise control over activities in the Area in 
accordance with Article 153, paragraph 4, and the rules, regulations and 
procedures of the Authority' (Article 162(1)). 

13. In rendering its Opinion, the Chamber applies the Convention, other rules of 
international law not inoompatible with the Convention (Article 293); as well as 
the rules, regulations and procedures of the Authority (Article 38 of Annex Ill). It 
has been suggested that of these, the Convention has precedence. 9 

Ill. Summary of argument 

14. The Commission on Environmental Law, Oceans, Coastal and Coral Reefs 
Specialist Group of the International Union for Conservation of Nature and 
Natural Resources appreciates the opportunity to submit this written statement, 
and to present to the Chamber the bases for the following ooncluslons. 

15. 

A. question 1 - state obligations and responsibHjty 

States Parties are responsible for complying with the objects and purpose of the 
Convention, whict, es~bli$hes iin intemaUona.l framework for the equitable and 
efficient utilization of the sea's resources and the protection and preservation of 
the marine environment. The Convention, most pertinently Parts XI and XII, 
forms a comprehensive regime whose individual provisions should be interpreted 
as a complete whole, in conjunction with other relevant rules of international law. 
Taken together, they establish primary obllgattons for States sponsoring activities 
in the Area, including obligations to secure oompllance with the Convention by 
sponsored entitie$ and to protect and preserve the marine environment with 
regard to all activities in the Area. [paras. 33 to 39). 

Tafslr Ndlaye, The AdYlsory Function of the rntemational Tribunal for the Law of the Sea. Chines9 
Joumal of lntemstlonal Law~ Access published July 22, 201 0 (2010), para. 38. 

4 
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16. A sponsoring State is obliged take measures to ensure sponsored entitles' 
compliance with Part XI of the Convention, a responsibility it holds In concert with 
the Authority. This responsibility entajls the obligation for the sponsoring State to 
ensure, within Its legal system, that sponsored contractors carry out their 
activities in the Area In conformity with the tenns of their contracts aoo the 
Convention. A sponsoring State has a concomitant enforoement obligation. 
[paras. 40 to 43). 

17. A sponsoring State is obliged to consider Its responsibility to protect and 
preserve the marine environment In planning and undertaking resource use 
under Part XI and in the discharge of its responsibility to ensure oompliance by 
sponsored entities under Article 139. Part XII of the Convention provides 
guidance to a non-exclusive list of specific measures that Indicate the scope of 
this obligation. which includes: 

(a) using the best practical means at a State's disposal to prevent, reduoe 
and control pollution; 

(b) ensuring that activities in its jull'isdiction or control do not cause damage to 
other States or to areas beyond national jurisdiction; 

(c) minimising pollution from activities used In exploration or exploitation of 
the natural resources of the seabed and subsoil; and 

(d) taking the measures that are necessary to protect and preserve the 
marine environment. 

Other measures that implement this obligation which are required by the 
Convention include: environmental impact assessment; use of a precautionary 
approach; monitoring and evaluation of the impacts of deep seabed mining on 
the marine environment preparation of contingency plans; scientific data 
colleotlon and research which Is esse:nlial to risk managemen~ development of 
capacity to prevent and respond to Incidents and to assessment of liability as well 
as notification of imminent or actual damage. The State must enact domestic 
legislation to give effect to these measures, and they must ensure that the 
legislation is enforced. [paras. 44 to 53]. 

18. The sponsoring State's responsibility to ensure that activities In the Area conform 
to Part XI should be interpreted as incl'uding its international obligations 
concerning the protection and preservation of the marine environment. This In 
tum requires sponsoring States to tal<!e measures to ensure compliance with lheir 
international obligations. Sponsoring States should in tum take steps to give 
these measures legislative effect, and ensure that such legislation is enforced 
through administrative measures. [paras. 54 to 57). 

19. The Convention promotes developing State participation In the Area to the extent 
specifically provided for In Part XI, including economic assistance and transfer of 
technology. However, the specific support for developing State participation does 

5 
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not include diminished responsibility in the context of sponsorship of activities in 
the Area. (Articles 148 and 152). [paras. 58 to 60). 

B. Question 2 - the extent of State liabifity 

20. As a general matter, when States breach their responsibilities, under lhe 
Convention and general principles of international law, they are liable for 
reparations that win •as far as possible, wipe-out all the consequences ... and re­
establish the situation which would, in all probability, have existed if that act had 
not been committed". [paras. 74, 98). This result is tempered under certain 
circumstances: however, in the context where Irremediable environmental harm 
may result, strict rules may be considered necessary to create a strong incentive 
for prevention and to avoid orphan llablllly. 

21. It ls widely a,greed, and expressly provided in Article 139 of the Convention, that 
a State that has exercised "due diligence• In taking all necessary and appropriate 
measures for prevention of harm by private activities under Its jurisdiction and 
control may be determined to have satisfied its responsibility and may therefore 
be found to have incurred no liabmty. If, on the other hand, the State has failed to 
take adequate measures to obtain compliance, then it incurs full liability for 
reparations. (paras. 98 to 104). 

22. Present day conditions and evolving norms must be taken into consideration in 
interpreting the Convention. [paras. 100 to 107). The current primitive state of 
human knowledge a.bout the living and mineral resources of the seas and sea 
bed, our growing awareness of their fragility. and the risks of novel technology for 
exploiting the resources of the Area are considerations to take into account in 
determining Whether a State's liability ror damage resulting from activities In the 
Area should be measured by the standard for inherently dangerous or hamrdous 
activities, for which a state has absolute llability. [paras.76 to 84, 108 to 110). 

23. The Chamber is invited to consider the principle of residual state liability to 
ensure that the exploitation of valuable common resources does not lead to harm 
to human life, health or the environment for which no party is responsible. 
[paras. 111 to 113). 

c. Qu~lloo 3 - Neoessa,y and appropriate measures 

24. It Is submitted that no complete list "necessary and appropriate measures" can 
be provided, such that a sponsoring State can be assured that, If it adopts them 
in its domestic legislation, it will have entirely fulfilled its responsibility under the 
Convention. Should an incident occur, it will be for the organs of the Convention, 
including this Chamber, to judge whether the measures taken, including 
oversight and enforoement of compliance were adequate. Without safeguards 
and liablUty, the common heritage of all humanfty Is Jeopardized. 

6 
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25. The Convention specifies certain measures required of States, including some 
specifically provided for in Part XI to address the particular conoems regarding 
the Area, as ouUlned In chapter 2. These measures are implemented by the more 
specific provisions of the RegulaUons. It should be remembered that the 
Regulations are not yet complete and In any event do not provide rules to cover 
every circumstance for prospecting, exploration and exploitation in the Area. 
[paras. 119 to 121). 

26. The •necessary and appropriate measures that a sponsoring State must take In 
order to fulfil its responsibility', depend on the specific obligations on which these 
measures are based. A review of the general and relevant obligations provided 
for in the Convention reveals that many of the relevant obligations provided for in 
relation to the protection of the environment are reiterated in the Regulations on 
Prospecting and Exploration for Polymetal ic Nodules in the Area 10 ("the RPEN"). 
Although these regulations apply only to activiUes related to polymetallic nodules, 
new regulations applicable to other minerals and based on the RPEN are In the 
p<ocess of adoption. Thus, the obligations contained In the RPEN are a reliable 
guide to wme of the obligations of sponsoring States engaged In prospecting, 
exploration and exploitation of minerals in the Area. [para. 123). 

27. The RPEN sets out specific measures that a sponsoring State must take to fulfil 
its responsibility under the Convention. They include: 

(a) extensive environmental monitoring programmes of the impacts of deep 
seabed mining, in general and in the context of specific activities; 

(b) environmental Impact assessments: 

(c) the practice of the precautionary approach; 

(d) cooperation with the Authority and with the contractor for the 
establishment of training programmes: 

(s) ooopsration with the Authority is mandated to ensurs that the contractor 
submHs a satisfactory contingency planning. Notifications and/or 
enforceable measures can also be required from sponsoring State in 
circumstances such as emergency orders. 

(paras. 124 to 137). 

28. With regard to the implementation of these measures, laws, regulations and 
administrative measures are all important, to ensure 

IQ 

(a) jurisdictional power over the contractor and its activities; 

lntemational Seabed Authority, Decision of the Council adop1ing the Regulations on Prospecting 
and exploration ror Polymttallie Nod'des on 13 JulY 2000 IS8A/61CJ12 and Decision of~ 
Auetnbty relating to the RegtMtlons on Prospedfng and el(ploratlon for Polymetalllc NodtJes of 
13 July 2000 ISBA/6/A/18. pursuant lo United Nations Convention on the Law or the Sea, Articles 
160(2)(f)(i) and 162(o)(ii). 

7 
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(b) compliance of the activities carried out by the sponsored contractor with 
the applicable laws; and 

(c) execution of specific obligations contained In the RPEN. 

[paras. 138 to139J. 

29. However, the difficulty is to determine the standard that laws, regulations and 
administrative measures must meet to be considered as "necessary and 
appropriate•. Best practices generally provide useful guidance for laws and 
regulations, although, given the requirement that the laws, regulations and 
administrative measures be reasonably appropriate within the framework of the 
state's legal system, a contextual analysls Is required. AdmlnlstraUve measures 
also require such contextual analysis taking circumstances Into account to 
determine whettler they are sUfficient to fUlfil tile sponsoring State's 
responsibility. Furthermore, such analysis can only take place after the measures 
have been taken. Thus, the guidance, directions, recommendations and 
measures from the Authority play a critical role in guiding the necessary and 
appropriate administrative measures which might be needed. [paras. 140 to 
149]. 

8 
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CHAPTER 2 

QUESTION 1: WHAT ARE THE LEGAL RESPONSIBILITIES AND OBLIGATIONS OF 
S1'ATES PARTIES TO THE CONVENTION WITH RESPECT TO THE SPONSORSHIP 

OF ACTIVITIES IN THE AREA? 

30. 

31. 

32. 

12 

I. The scope of the first question 

In relation to Chapter 2 of this Statemen~ the Authority has asked the Chamber 
to render an advisory opinion on "the legal responslblRtle5 and obligations of 
States Parties• ("legaJ responslbllltiesw) with re5peci to the sponsorship of 
activities in the Area 11 under the relevant provlsion5 of the Convention. 12 

Significantly the scope of this question Is limited to the legal responsibilities under 
the Convention. It does not call for an opinion on the responsibilities under other 
sources of International law. However. such sources may be relevant to the first 
que,tion to the extent that they are applicable in relation to the interpretation of 
Convention. 

The first question 15 principally concerned with the sponsorship of activities In the 
/Vea under Part XI of the Convention. Part XI sets out a regime that States 
Parties must follow if lhey wish to develop activities In the Area. It follows that the 
first question necessitates consideration of the specific requirements that must 
be satisfied in order to obtain approval for the sponsorship of development 
activities in the Area. It is important to note, however, that the first question does 
not exclude consideration of other parts of the Convention. This is because the 
interpretation and Implementation of Part XI is informed by other parts of the 
Convention. 

As explained In paragraph 11, it is appropriate when considering the legal 
responsibilities and obligations of states to pay particular attention to the marine 
environment. This requires consideration of legal responsibilities In respect of 
the marine environment when undertaking development actlv1ties In the Area 
under Part XI. It also requires consideration of legal responslbllllles In respect of 
the marine environment under those other parts of the Convention that inform the 
Interpretation and implementation of Part XI. 

Altlde 1(1)(1) of the Convention provides 1ha1 .. Area• means the &eabed and ocean floor and 
&ubsol lhareof, bft)'Ond !he llm.ts of national Jurisdiction.' 
lntemalional Seabed Authority, Decision of lh• Counci of the lntematlonal Seabed Authority 
requesting an advisory opinion pursuant to Miele 191 of the United Nation, Convention on the 
Law of the Sea. U.N. Doc. lSSA/16/C/13 (6 May 2010). 

9 



Written statements 471

II. Treaties must be Interpreted as a whole 

33. M paragraph 31 indicates, in considering the legal responsibilities and 
obligations of a state the entirety of the Convention must be considered. The 
requirement to interpret treaties as a whole was established in the case of the 
Diversion of Water from the Meuse: 13 

The Treaty brought into existence a certain regime which results from all 
of its provisions in conjunction. It forms a complete whole, the different 
provisions of which cannot be dissociated from ttle others and considered 
apart by themselves. 

34. Likewise, the Vienna Convention on the Law of Treaties ("VCL T•) requires that 
the temis of a lreaty "shall be Interpreted •.• in their context and In llght of Its 
object and purpose• (Article 31(1)), T1he "contexf Includes the entire text of the 
treaty "Including Its preamble and annexes" (Mcie 31 (2)). In addition, "any 
relevant rules of lntematlonal law applicable in lhe relations between the parties" 
also need to be laken in account (Article 31(3)(c) of the VCL T). 

35. The Convention Is Intended to codify customary law and set out a comprehensive 
set of norms goveming almost all aspects of the Law of the Sea. Its basic 
objective, set out In the preamble, is to es~blish: 

36. 

... a legal order for the seas and oceans which will facilitate international 
communication, and will promote the peaceful uses of the seas and 
oceans, the equitable and efficient utilization of their resources, the 
conservation of their living resources, and the study, protection and 
preservation of the marine environment ... 

For the purposes of the first question, taking into account Nauru's lntenUon to 
sponsor development in the Area and its desire to clarify its legal responsibilities, 
the objective of the preamble can be summarized as setting an lntemalional 
framework for the utilization of the sea's resources and the protection and 
preservation of the marine en\lironment. This requires "the equitable and efficient 
utiUzation of (the seas' and oceans1 resources• under the Convention to be 
balanoed by "the conservation of their living resources, and the ... protection and 
preservation of the marine environment' (preamble). This approach aoc:oo:ls with 
the concept of sustainable development recognised by the World Commission on 

(Nelhelfands v. 86/glum) Ments. Judgment Nlo. 26, 1937, P.C.I.J, Serles A/8, No.70, p. 21 
(emphuia added). 

10 
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Sustainable Development In its report, Our Common Future,1 ◄ and recognized by 
the International Court of Justice In the GaMlkovo-Nagymaros Case.1$ 

37. The preamble's objective is given further expression under Parts XI and XII of the 
Convention. The utlllzatlon of resources in the Area is provided for under the 
development provisions of Part XI of the Convention. The protection and 
preservaUon of the marine environment Is generally provided for under Part XII of 
the Convention. The general requirements of Part XII are complemented by 
express provision tor protection of the marine environment under Part XI. The 
Convention also makes provision for protection of the marine environment by 
reference to other relevant rules of international law. 

38. When Parts XI and XII of the Convention are read as a whole they establish 
primary obligations of State responSibflity for sponsored activities in the Area that 
indude provision for the: 

(a) responsibility to ensure compliance with Part XI (Articles 139(1), 153 and 
Annex Ill, Article 4(4)); 

(b) obligation to protect and preserve the marine environment (Artides 192, 
194 and 209(2)); 

(c) responsibility to fulfil intemational obligations oonceming protection and 
preservation of the marine environment (Artides 235(1)); and 

(d) participation of developing States in the Area (Articles 148 and 152). 

39. The above responsibilities and obligations of sponsoring States, and the rights of 
developing States, under the Convention are addressed seriatim under the 
following subheadings numbered Ill. to VII. 

40. 

M 

IS 

,. 

Ill. Obllgatlon to ensure compliance 

Sponsoring States have "the responsibility to ensure that activities In the Area• 
are "carried out In conformity with" Part Xl (Article 139(1)). Part XI sets out a 
regime for the "development of resources In the Area•. States or pets0ns 
sponsored by a State must obtain au1hofizatlon from the Authority for a "plan of 
work"18 to undertake exploration a_nd exploftatfon acCivities In the Area (Articles 
153(2)(b) and 153(3)), 

U.N. Doc. AJ42147 (1987), rvprintad in World Commission on Environmtnt and Devtk>pment. Our 
Common Futur& (1987). 
~ ConwmfflJJ Gat>Cl~ovtrNl9Ytrnlf0$ Prolffl (H11n9!1fY/$lov11kl!l), Merits, 1997 I.C.J. Reports 
7, 11138. 
The plan of work is to be prepared in accordanoe with Annex Ill. In the case of gponsonid wotll$ 
the plan must lake the fonn of a oontract in aOCOl'danee ~ID\ Annex Ill, M iele 3. 

11 
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41 . The Authority has control over all activities in the Area "for the purpose of 
securing compliance· with Part XI, ·the rules, regulations and procedures of the 
Aulhority" and ~he plan of work. Nevertheless, States Parties must assist the 
Authority "by taking all measures necessa,y to ensure suoh compllanoe In 
accordance with Article 139" (Article 153(4)}. 

42. Furthermore, the Convention prollides that sponsoring States "pursuant to Article 
139, have the responsibility to ensure, within tl!lelr legal systems,· that sponsored 
conlractors carry out their actMtle& In the Area In conformity with the terms of 
their contracts and the obligations under the Convention (Annex Ill, Article 4(4)). 

43. In simple terms sponsorlfl9 States have a general responsibmty to ensure 
activities In the Area are undertaken In conformity with Part XI (Article 139(1)). 
Sponsored contractors must obtain approval for a plan of work to undertake 
actlvlties In the Area. The Authority has direct control over the contractor's 
actlvlties In terms of securing compliance with Part Xl. Nevertheless, in a "belts 
and braces" avproach that accords with lhe sponsoring State's generaJ 
responsibility1 

, the sponsoring State must also take measures to ensure 
compliance with Part XI (Article 153(4)). Furthermore, the generaJ responslbility18 

is given additional effect through the requirement for the sponsoring State to 
ensure within its domestic legislation that contract0<s undertake their activities in 
the Area in accordance with the Convention (Annex 111, Article 4 (4)). It is 
important to note that the responsibility to enact domestic legislation is 
accompanied by concomitant responsibility to enforce that legislation (see 
paragraph 51. 

44. 

11 

18 

IV. Obligation to protect and preserve the marine environment 

The objective of the Convention calls for resource use to be balanced with 
protection and preservation of the marine environment (preamble), This baJanoed 
approach should be applied to the interpretation of the specific provisions of the 
Convention, as the Chamber has been asked to do by the Council in this 
Advisory Opinion. In particular. it should be applied to the interpretation of the 
resource use provisions under Part XI of the Convention. States Parties to the 
Convention have undertaken general responsibilities and obligations, including 
the obligation to protect and preserve the marine environment (Article 192). 
These States have agreed to further, specific obligations identified under Part XII 
of the Convention. It is appropriate having regard to the objective and Part XII of 
the CoovenUon that the obfigation to protect and preserve the marine 
environment is interpreted as applying to sponsoring States In the course of 
planning and undertaking resource use under Part XI and in the discharge their 
responsibilities under Article 139 of the Convention. 

Pursuant to Article 139(1 ). 
Ibid. 
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45. For the sake of clarity, the sponsoring State's responsibility to ensure activities In 
the Area conform with Part XI (Article 139(1)) should be interpreted as including 
an obllgatlon to protect and preserve the marine environment. This approach is 
supported by the requirement under Part Xl for the Authority "with respect to 
actlVitles In the Area to ensure effectl¥e protection for the marine, environment" in 
accordance with the Convention (Article 145). This Is because a sponsoting 
State must take measures to ensure compliance with Part XI and enact (and 
enforce) domestic legislation to ensuire contractors undertake actMtles In the 
Area in accordance with the obligations undor thJJ Convention. The fact that Part 
XI thus imports obligations under the Convention per se makes It clear that 
sponsoring States must satisfy those obligations set out Part XII. 

46. The general obligation to protect and preserve under Part XII ls accompanied by 
a number of more specific obligations. In particular, States are required to take 
measures to prevent. reduce and control pollution using the best practical means 
at their disposal (Article 194(1 )). They must take all measures necessary to 
ensure that activities under their jurisdiction or control do not cause damage to 
other States and their environment (Ali'licle 194(2)). The measures taken are to 
be designed to minimise to the rullest possible extent "pollution from Installations 
and devices used In the exploration and exploitation of the natural resources of 
the seabed and the subsoil" (Ar1icte 1'94(3(c)). Finally, the measures must Include 
those •necessary to protect and preserve" the various component parts of the 
marine environment including ecosystems, habitat, species i!nd other forms of 
marine life (Article 194(5)). 

47. The measures that States are required to take to prevent, reduce and control 
pollution should be treated as guidingI the kinds of measures that sponsoring 
States must take to ensure compliance with Part XI (Article 153(4)), and 
protection and preservation of the marine environment (Article 192). Although the 
measures under Article 194 are limited to pollution, they do indicate that the 
measures taken under Part XI should: 

(a) be based on best practice (Article 194(1)); 

(b) not cause damage to other States and their environment (Article 194(2)); 

(c) be designed to minimize to the fullest possible extent adverse effects on 
the marine environment (Article 194(3)(c)); and 

(d) protect and preserve the various component parts of the marine 
environment, particularly "rare and frag!le ecosystems as wea as the 
habitat of depleted, threatened or endangered species and other fo,ms of 
marine life" (Article 194(5)), 

13 
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48. Fur1her guidance under the Convention as to the kinds of measures that 
sponsoring States should take can be found In the requirement Inter a/la: 

(a) tor the notification of Imminent or actual damage to States likely to be 
affected and the competent International organizations {Artlcle 198). It can 
be inferred that the Sponsoring State must require that It Is promptfy and 
fully informed by a con1ractor of any damage so that It can satisfy Its 
obligation of notification; 

(b) for the preparation of contingency plans (Article 199). It can be Inferred 
that the Sponsoring State must require that the con1ractor develop 
contingency plans against pollution; 

(c) to undertake appropriate, transparent scientific data collection and 
research (art 200), which is essential to risk management, development of 
capacity to prevent and respond to incidents, and to assessment of liability 
in case of such incidents (see also art 204, 205); 

(d) to undertake an Environmental Impact Assessment (Article 206); 

(e) to take a precautionary approach (Article 31 (2) of the RPEN); and 

(f) monitoring and evaluation of the impacts of deep seabed mining on the 
marine environment (Article 32(6) of the RPEN). 

49. Another set of specific obligations includes the dual requirements to cooperate in 
the establishment of intemational laws and to adopt domestic legislation to 
prevent, reduce and control pollution of the marine environment in the Area 
(Article 209). 

50. The first of these obligations directly pertains to Part XI requiring the 
establishment of "P]ntematlonal rules. regulations and procedures• In accordance 
with that part •to prevent. reduce and oontrol pollution of the marine environment 
from activities In the Area" (Article 209(1)). These rules and regulations should 
glVe effect to the measures set out In Part XII (e.g. Artldes 194, 198, 199, 200, 
and 204 to 206). The RPEN are one example of these kinds of international 
lnstJuments. As explained In paragraph 41 , suctl instruments fall under the 
oontrol of the Authority for the purposes of ensuring compliance with Part XI 
(Article 153(4)). 

51. The second of these obligations requires States to ·adopt laws and regulations to 
prevent, reduce and control pollution of lhe marine environment from activities in 
the Area" (Article 209(2)). The obligation to prevent pollution •entails not only the 
adoption of appropriate rules and measures, but also a certain level of vigilance 
in their enforcement and lhe exerelse of administrative control applicable to 

14 
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52. 

53. 

v. 

54. 

55. 

19 

20 

public and private operators."11 

State laws and regulations are to "be no less effective than the international 
rules, regulations and procedures" referred to under Article 209(1 ) (Article 
209(2)). Once again the requirement to give effect to marine protection under 
international law through domestic legislation reflects the hierarchical nature of 
compliance under Part XI, which requires States to give legislative effect to the 
obligabons under the Convention (Annex Ill, Article 4(4)). These must Include the 
obligations under Part XII of the Convention. 

In summary, the sponsoring State's responsibility to ensure activities in the Area 
conform with Part XI (Article 139(1)) should be interpreted as including an 
obligation to protect and preserve the marine environment. In particular, 
sponsoring States need to take measures to ensure compliance with Part XI 
(Article 153(4)). These Include measures to ensure protection and preservation 
of the marine environment (Article 192). The kinds of measures that sponsoring 
States might take are guided by Part XII (e.g. Atbdes 194. 198. 199, 200, and 
204 to 206) and the RPEN (e.g. Articles 31(2} and 32(6)). Sponsoring States 
must in tum enact domestic legislation to give effect to these measures (Annex 
Ill, Artide 4(4) and Article 209(2)). States must in tum ensure that such 
legislation ls enforced. 20 

Obllgatlon to fulfil lntematlonal obllgatlons conc.mlng protection and 
preservation of the marine environment 

States are responsible for fulfilling 'their international obligations concerning the 
protection and preservation of the marine environmenr (Article 235(1 }). This 
obligation should be read together with the general principle of interpretation that 
•any relevant rules of lntemational law applicable in the relations between the 
parties• also need to be taken In account (Article 31(3)(c) of the VCLT). 

This places a duty on sponsoring States to fulfil international obliga~ons and 
apply relevant International law when they are ensuring compliance with their 
responsibHitles under Part XI of the Convention. Those international obligations 
and international law should be Interpreted as applying to the respons1bihties 
under Part XI in a similar manner to the obligations under Part XII. In particular, 
they must be interpreted as guiding the kinds of measures that States must take 
and the kinds of laws that they must enact 

Pv/p Mil$ on tho RJvor Uruguoy (Alpont/no v. Urvr,u,y} Merits. Judgment. I.C.J. Rel)Ot1S 2010, 
para. 197. See also, Altlcle 215 ('Enloreemenl of International rules, regulallons and J)(OCe(U• 
established in accordance With Patt XI to pcevent. reduce and control polution of the mame 
environment from ~ In 1M Area shall N govemtd by that Part.;. 
fbJd. 
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56. The principal sources of international obligations and international law are 
treaties and customary international law. Those treaties and customary laws that 
are appllcable to a sponsoring States obligations under lhe Convention Include 
the: 

a, 

22 

(a) principle of prevention, which has its origins In the due diligence that is 
required of a State In Its terrltory:21 

It Is ·every State's obl!gallon not to allow knowlngly its territory to be used 
for acts contrary to the rights of other States• (Cotfu Channel (United 
Kingdom v. Albania) Merits, Judgrnen~ I.C.J. Reports 1949, p 22). A State 
is thus obliged to use all means at its disposal In order to avoid activities 
which take place in its territory, or in any area under its Jurisdiction, 
causing significant damage to the environment of another State. This 
Court has established this obligation 'is now part of the corpus of 
International law relating to the environmenr (Legality of the Threat or Use 
of Nuclear weapons Advisory Opinion, I.C.J. Reposts 1996 {I), p.242, 
para. 29). 

In addition States have "the responsibility to ensure that activities within 
their Jurisdiction or control do not cause damage to the environment of 
other States or of areas beyond the limits of national jurisdiction (Article 3 
of the Convention on Blologlcal Diversity 1992). 22 The appllcalion of this 
principle to areas "beyond the llimits of national jurisdiction" clearty 
indicates that it applies to sponsoring States and contractors undertaking 
activities in the Area. 

(b) duty of cooperation, in respect of which this Tribunal has held "the duty to 
cooperate is a fundamental principle in the prevention of pollution of the 
marine environment under Part XII of the Convention and general 
international law and (that] rights arise therefrom which the Tribunal m;1l 
consider appropriate to preseNe under Article 290 of the Convention.• 

(c) duty to undertake an Environmental Impact Assessmen~ \'Alich "has 
gained so much acceptance among States that it may be considered a 
requirement under general international law to undertake an 
environmental impact assessment where there Is a risk that the proposed 
Industrial activity may have a sJgnlficant adverse Impact In a 
transboundary context, in particular, on a shared resource."24 

Ibid., para. 101. 
U.N. 000. UNEP/Bio,0iv/CONF/L,2 (22 May 1992); 1760 U,N.T,$, 142 (1993). The Convenllon 
on Blologlc;al Diversity Is blndlng as a matt.er of trea\Y on all states except the United States of 
America. See further infra n 34. 
Th6 MOX Plant C4S6 (lroland Y, UIIJlfd Kingdom) ITLOS Reports 2001, p. 85, p,sa, 82. 
Putp Mills oo the River Uruguay (Argentina v. Uruguay) Menl i., JIJdgment. I.C.J. Reports 2010. 
para. 204. 
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(d) duty to undertake monitoring. In particular, "once operations have started 
and, where necessary, throughout the life of the project, continuous 
monitoring of its effects on the environment shall be undertaken. o2S 

57. In summary, the sponsoring State's responsibility to ensure actiVities in the Area 
conform With Part XI (Article 139(1 )) should be interpreted as including their 
International obligations conoeming the protection and preservation of the marine 
environment' (Article 235(1)). This in tum requires sponsoring States to take 
measures to ensure compliance With their International obligations (Article 
153(4)). Sponsoring States should In tum take steps to give these measures 
legislative effect (Annex Ill, Articte 4(4)), and ensure that such legislation Is 
enforced lhrough administrative measures.~ 

58. 

59. 

60. 

VI. Participation of developing States In the Area 

The effective participation of developing States in activities of the Area Is 
promoted as specifically provided for under Part XI (Article 148). likewise the 
Authority in the exercise of its powers and functions should give special 
consideration to developing States as specifically provided for under Part XI 
(Article 152(2)). 

Articles 148 and 162(2) do not diminish the responsibility for developing states to 
comply With Part XI when sponsoring activities in lhe Area. They cannot therefore 
be read as setting a lower (or differentiated) threshold of compliance for 
developing states under the Convention. 

Rather, those Articles 148 and 152(2) encourage developing State participation 
In the Alea to the extent that such participation Is specifically provided for under 
Part XI. Provision for developing State participation under Part XI lndude 
measures designed to provide economic assistance (e.g. Article 150(h) and 
Annex, section 7 ( 1) of Agreement relating to implementation of Part XI 1994) 
transfer technology (Annex, section 6(1)(b) of Agreement relating to 
implementation of Part XI 1994). 

Ibid., plfll. 205. 
Thi ot,lgation to ptevent pollution ·ent,11t not orly tie adoption of appropriate Met and 
mtasures, but a!sO a certain level of vigilance In their enforcement and the exercise of 
admini,trative control a~ to public and ~ ate 090rators.· Ibid . para 197. 
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CHAPTER 3 

QUESTION 2: WHAT IS THE EXTENT OF LIABILITY OF A STATE PARTY FOR ANY 
FAILURE TO COMPLY WITH THE PROVISIONS OF THE CONVENTION, IN 

PARTICULAR PART XI, AND THE 1994 AGREEMENT, BY AN ENTITY WHOM IT 
HAS SPONSORED UNDER ARTICLE 153, PARAGRAPH 2(b) OF THE 

CONVENTION? 

61 . 

62. 

63. 

21 

I. The scope of the second question 

In its second question, the Council of the International Seabed Authority has 
asked the Chamber to render an advisory opinion on "the extent of liability of a 
State Party for any faflure to comply with the provisions of the Convention, in 
particular Part XI and the 1994 Agreement, by an enliJrWho it has sponsored 
under Article 153, paragraph 2(b) of the Convention·. 2 

At the outset, the narrowness of the question posed must be highlighted. States 
have comprehensive and detailed obligations established by a large number of 
treaties and customary international law to protect and preserve the marine 
environment in a host of different ways. 28 These obligations to protect and 
preserve the marine environment are detailed in Chapter 2 of this Statemenl 

A breach of these wide-ranging obligations caused by deep seabed mining that is 
attributable to the state is a wrongful act for which a state is reswnsible under 
international law and for which the state must make reparations. 29 

International Seabed Authority, Decision of the Couneil Of the lntomational Seabed AuthOrltv 
requatin9 an a<Mso,y opinion r:usuant lo Artlcle 191 of the Un led Natlons Convention on the 
Lawof1he Sea, U.N. Ooc. lSBA/16/C/13 {6 May 2010). 
Some of these obligatiOns ~Ond the Convention are eonllrmed by this Tribunal's Jurisprudence 
In SOuthom Blue/in Tune C.SO$ (Auslralla v Japan: Nfi Zealand v Japan), mos Cases Noe. 3 
& 4 (27 August 1999)(Prollisional Measures)(addressing scientific unoertainty and requirements 
of ·prudence and caution"): MOX Plant case (Ireland v Ul(), ITlOS Cue No. 10 (3 Decembtf 
2001 ){Provisional Measures)(plescribing measures relating lo e,cchange of lnfOffllallon, 
monitoring risk, and pol\ltiOn prevention based on req ements •co-operation' and •prudenoe 
and cautton•); Case Concerning Land Reclamation by Singapore in and around the Straits Of 
Johor{Malaysia v Singapore), ITLOS Case No. 12 (8 October 2003)(Provisi0nal Measures)(lo the 
aame effect as MOX Plan(}. See fw1het Alan Boyle, The Enwcnmental Jurtsprudence Of 1he 
International munal tor the i..w of the Sea (2()07) 22 tnt'I J. Marine & Coastal L 969. 
On responsibility see Phosphates in Molo(;eo, (1938) P.C.I.J. RoPorts, Ser. A/8, No. 74, p 10, '1 p 
28 (Prelimina,y Ob;eetions); ~ <;onc.ming Cl)du Channel (UK v Albania), 1949 I.C.J. Reports 
4, at 23 (Merits); MN/tory and ParsmNltary Aciivities in 811d against Nicaragua {Nicaragua v US), 
19861.C.J. Reports 14, at paras. 283 and 292 (Merila): ei,so C~ng G11btlk<1vo-N11gymt1r0$ 
Project (Hun~ry/Slovakil). 19971.C.J. Repo,ts 7, at 38 (Merits). See also RslttboW Wsm'or 
al1>ill'ation, XX RIM 217, at 261 (1990). On reparations see Factory at Chorz61v, 1927 P.C.I.J. 
Reports, Ser. A. No. 29, p 21, at p 47 (Jurisdiction): LaGrand Case (Gennany v. US). 2001 I.C.J. 
Report& 466. at 485 (Merits). 

18 



Responsibilities and obligations of States480

64. It is important to reoognise that the question posed is but a narrow aspect of this 
much broader responsibility on the part of states. Even if state liability Is In some 
manner limited (under Article 139(2) or Article 4(4) of Annex Ill to the 
Convention) for damages caused by a sponsored entity as a result of its 
breaches of Part XI of the Convention, a state's broader responsibility will still 
remain. And, a stale will continue to be responsible for any breach of its broader 
obligations occasioned by lhe same hann to the marine environment. This is so 
because Article 139(2) is expressly "[w]ilhout prejudice to the niles of 
international lav/ and each and avel)' internationally wrongful act entails the 
responsibility of a state. 30 

II. The framewort< for llablllty In relation to the second question 

A. Applicable law 

65. Article 38 of the Statute of the lntemationall Tribunal for the Law of the Sea sets 
forth the applicable law in lhe Seabed Disputes Chamber. Article 38 dlreets the 
Chamber to "apply,• Inter alia, the •pr,ovislons of Article 293" of the Convention. 
Article 293, in turn, requires the appllcatlon of the •convention and olher rules of 
international law not incompatible with t(he) Convention." 

88. The Convention itself confirms, in a number of places, the Injunction of Article 38 
of lhe Statute to apply relevant and compatible rules of International law outside 
the Convention. In the context of Question 2 in the matter sub judioo, as 
highlighted below, Articles 235(1), 1~ (2) and 304 preserve the application of 
general International law outside lhe Convention in the context of responsibility 
and llablllty. 

67. 

ao 

B. The retevant CQoyention 090D§ of responsibil ity and liability 

Turning to the specific question raised, the llablllty of a state arising from a 
sponsored entity's failure to comply with the provisions of the Convention is 
governed by the general responsibility and liability provisions set out in Article 
235 of the Convention, as well as the more specific provisions of Articles 139(1) 
and (2) and Annex Ill, Article 4(4).31 In addition, in determining the soope of 
llablllty Article 304 of the Convention requires "the application of e>dstingi rules .. . 
regarding responsibility and liability under lntematlonal law." This includes 
"further rules• of customary international law on responsibility and liability 

Art 1. Re1ponsibility of States for lntemationally Wrongful Acts, GA Res. 5&183, Annex. U.N. 
Doc. AIRES/56/83 (28 Jniary 2002). 
Tht Convention contd'ls other ruponsibilily and liablity prollislons !hit are not Implicated by the 
question presented, including Arti01t, 31, 42(5), 106, 110(3), 232, and 263, and are lhus noc 
Included in lhe fr:amewol\ for analysis presented. However, these provisions may lend assistance 
in the inte,pretation of the framework as indicated by Artielt 31(2) of the Vienna Convention on 
the Law olTreaties, 1155 U.N.T.S. 331. 
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"develop(edr since the adoption of the Convention, as well as general principles 
of international law.32 

1, General responsibility and liability concerning the marine environment 

68. Article 235 of the Convention establishes general rules of responsibffity and 
liablllty In relation to Convention's broad obligations to protect and preserve the 
marine environment. It provides in pertinent part 

1. States are responsible for trne fulfilment of their International obllg.atloos 
concerning the protection and preservation of the marine environment 
They shall be liable in accordance wflh lntematlonal Jew. 

2. States shall ensure that recourse is available in accordance with their 
legal systems for prompt and adequate compensation or other relief in 
respect of damage caused by pollution of the marine environment by 
natural or juridical persons under their jurisdiction. 

3. With the objective of assuring prompt and adequate compensation in 
respect of all damage caused by pollution of the marine environmen~ 
States shall cooperate in the implementation of exisllng international law 
and the further development of intemalional law relating to res()Onsibl/Jty 
and liability for the assessment of and compensation fO( damage ... 

2. Responsibility and liability under Part XI of the Convention 

69. Article 139 of the Convention sets forth more specific responsibility and llablllty 
for states in relation to activities in the Area under Part XI of the Convendon. 
Article 139 does, however, include the proviso that it Is "Without prejudice to 
international law." It provides in pertinent part 

12 

1. States Parties shall have the responsibility to ensure that activities in 
the Area, whether carried out by States Parties, or state enterprises or 
natural or Jurldlcal persons vmich possess the nationality of States Parties 
or are effectively controlled by them or their nationals, shall be earned out 
In conf ormlty vMh this Part .. . . 

The MN 'Saiga' (No. 2X8ainl Vincent and the Grenadines v. Guinea), ITlOS Case No. 2 (1 July 
1ffi)(Merits), at pataS 15'a•i 71 (a,iplylng "Article 42, paragraph 1. of the Draft Articles of the 
lnternatlonal Law Commission on State Rnponsibllily"), ropn,ttod In (1999) 38 1.U.1. 1323. 1357. 
For sapient analysia of this aspect of the caa. see Louise <le i. Fayette, ITLOS and the Saga of 
the Saiga: Peaceful Settlement of a Law of the Sea Dispute, (2000) 15 lnl1 J. M8rlnf & Coastal L. 
355, 388-391. See also Commenta,y - The 1982 lklited Nations Convention on the Law of1he 
Sea and the Ag.reement on lmplom~tlon of Part XI (111115) 6 U.S. Departmenf. of state DifpaJch 
(SupplementNo. 1) 5, 51; Moira L. McConnell & Edgar Gold, The Modem Lawofth• Sea: 
FramDWOtk for the Protecllon and Prese,va!ion of !he Mame Environment? (1991) 23 Case W. 
Res. J. tntY L. 813, 88. 
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2. Without prejudice to the rules of lntemetional law and Annex Ill, 
Article 22, damage caused by the failure of a State Party or lntematlonal 
organization to cany out Its responslbilitles under this Part shall entail 
llablllty; States Parties or lntenn,atlonal organizations acting together shall 
bear joint and several liability .. A State Party shall not however be liable for 
damage caused by any failure to comply with this Part by a person whom 
it has sponsored under Artide 153, paragraph 2(b), if the State Party has 
taken all necessary and appropriate measures to secure effective 
compliance under Article 153, paragraph 4, and Annex Ill, Article 4, 
paragraph 4. 

70. Annex Ill of the Convention addresses the basic oonditions set for prospecting, 
exploration and exploitation in the Area. Article 4 of Annex Ill prescribes the 
qualifications that applicants seeking to engage in activities in the Area must 
possess. In relation to qualffled sponsored entities, such as a contractors, under 
Article 153(2) of the Convention, Miele 4(4) of Annex Ill provides: 

The sponsoring state .• . shall, pursuant to Article 139, have the 
responslbnlty to ensure wlthln their legal systems, that a contra.ctor so 
sponsored shall carry out activities in the Area in oonformity with the terms 
of its contract and it$ obligations under this Convention. A sponsoring 
State shall not, however, be liable for damage caused by any failure of a 
contractor sponsored by it to comply with its obligations if that State Party 
has adopted laws and regulations and taken administrative measures 
which are, within the framework of its legal system, reasonably 
appropriate for securing compliance by persons under Its Jurisdiotion. 

3. Further responsibility and liability under intematk,na/ Jaw 

71. As explained above, in the context of lhe Convention's responsibility and liability 
provisions (including Artieles 253, 1391 and Annex Ill, Article 4(4)). Article 304 of 
the Convention anticipates the application of contemporary rules on Ille subject 
as they emerge. Article 304 provides: 

The provisions of thls Convention regarding responslblllty and liability for 
damage are without pf9judioo to the application of existing roles and the 
development of further rules regarding responsibility and liability under 
international law. 
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c. 

1. 

72. 

73. 

74. 

l,J 

35 

S1 

Other rules of international law on responsibility and liability not inoompatible ytith 
the Convention 

Liabi/;ty for failure to prevent environmental harm caused by private aclors under 
state jurisdiction and control 

As elaborated in Chapter 2, aJI states have the legal obligation to ensure that 
activities ur,der their jurisdiction and control do not cause ha1m to the 
environment of other states or areas beyond national Jurlsdlcdon. lncludlng the 
Area. This obligation is a fundamental principle of contemporary international law 
with a long history and earty derivation in law as the principle sic utere tuo ut 
alienum non Jaedus. 33 

The duty to prevent harm is reflected in the practice of states accepted as lawl-4 
and in international jurisprudence. 35 The obligation is contained in Article 3 of the 
Convention on Biological Diversity, which as a matter of ratification is binding on 
every state exoept the United States. 36 It is also expressed in the International 
Law Commission's {ILC) Draft Articles on Prevention of Transboundary Harm 
from Hazardous AciMtles.37 

The obligation to prevent environmental harm includes the duty of a state to 
protect the environment within the Jurisdiction of other states and in areas beyond 
national Jurisdiction a,galnst harm caused by private activities under Its jurisdiction 

See Gl11nvll, De I.Bgibus et ConsuetudinJbus Regn/ Angllac, (1181-11 &9}(Beaf's edition of 
Beame', tranilation). pp 27~277: &acton, Oe Legibus et Consuetudinibus Angtia11 
(1250)(Traves Twin edition), vol. 3, pp 472-481 , 552-593. Fotr an early intemational legal 
811lculatlon, see Moore, II Digest ol lntematJorral Law (1908), at 446 ('It Is the duty ot a Slate, 
within the bounds of legal responsibility, to prevent Its terrltol'y .•. from being used to the Injury of 
anolhel stat•"). 
Survey of State Practice Relevant to lntematlonal Uablllty for I nJurt:>us Consequenca Arising out 
of Acts Not Prohibited by lntemalional Law, (1985) 11(1 )(Addendum) Yearbook of th9 /nterne/lonal 
Law Commfssiorr 1-144, U.N. Doc., A/CN.◄JSER.A/1985.IAdd.1 (Part 1/Add.1). 
Log8/jfy Of tho Tllroat o, USG of Nueloar W08f)OII$ (1996) ICJ Repcrts 226, 241•242 (AIM$0,Y 
Opinion); Case ~nceming Pulp Mills on th& Ri'Mr Urugusy (Argentina v. Uruguay), Judgement 
of 20 April 2010 Judgmant. at pp. 56-69, Paras. 199-202, available at http://www.lcJ• 
cij.org/dockelniln/135115877 .pdf 

M . 3. See the Secretwt webpage tor the S1.'1US of the Plr1lH, 
http://whW.cbd.int/conventlonfpartlesilisl/. The United Slates is, of cow&e, bound by Article 3's 
nvrror customary law oblglltion to prevent harm. In addition, it ia probable that Article 3 haa "of 
Itself' generated custom ~ ng on the IJnlted Slates un<ter the test enunciated In North &la 
Continental Shelf Cases (Federal Republic of Gem,any v. Oenma,t; Federal Republic of 
Gemiany v. Netherlands) (1969) I.C.J. Reports 3, 41-45. 
Articles 3-5, Ptevenuon or Trans~ry Harm rrom Hazardous Actlllffles, GA. Res. 6216a, 
AMex, U.N. Coe. AJRES/62168 (6 Oecembef 2007). Leading ill'ltemational environmental lawyera 
have as&erted that •[Qhe 2001 Article, (on Pre'lllntion) offer an ~ulhoritativa eJCpOlilion of Ith• 
t)lisli\g law", noting that Che Artlcle:s dr.iw on case law, Slate pr1o1/ce and treatln. PatJld;a Btnle, 
Alan Boyle & Catherine Redgwell, lntemational Law and the Environment (3rd ed .• 2009). al 1<41. 
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75. 

76. 

40 

41 

42 

.. 

and control. 38 It is a primary obligation resting on states. the breach of wtlich 
gives rise to state responsibility and, without more, the duty to make reparations. 

Under general principles of international law a state's responslbility and liability 
for the activity of priwte entilies In the transboundary air pollution context has 
been considered by states.39 the majority of commentators40 and non-official 
bodies of international lawyers41 to consist of an obligation of "due diligence" in 
taking all reasonable and appropriate measures of prevention,"2 at least wtlere 
the activity Is not Inherently dangerous. 

In cases that Involve Inherently dangerous or hazardous activities, it has been 
asserted by one state that ·[t)he principle of absolute liability applies to fields or 
activities having in common a higher degree of risk."43 It is repeated in numerous 
international instruments and is one of "lhe general principles recognised by 

Trail SmeJterCase (U.S. v. Canada), Ill UNRIAA 1905, 193&-1981 (1949); Legalityo/1/ie Threal 
or Us,, of Nudear Weapons, (1996(1)) I.C.J. Repcw 226, 241-242. 
See Case COl1C9ming Gabtll<ovo-NogymafOS Pro,'oct (Hungary/Slovakia), Counter-Memorial of 
the Repwllc of Hungary, Vol. I, para. 6.134: Ibid., COQ'lter-Mernorial of the Slovak Republic, Vol. 
1, Chap IX, para. 9.0:, (5 December 1994); lntroducto,y ~enl ,,,_parod by I/If llllRan 
Govemment for the Forum on lntemationDI L.ow of tho Envflonmont, SIOlla, 17•21 A/Nfl 1990 
(1990), at 57 (highlighti119 UNCt.OS Is moS1lv bated on a due diligence test). In addition to 
articlts alrea.dy highlighted, tff Attlcie 194 of the Convention (states are oblged to control 
pollution 'using ..• the best praclicable means at their disposar}. 
For an excellent doctnnl! mtment see Phoebe OkO'NII, Stato Re9PDnsibilily for Transboundary 
Air Polltlt,'on In lnlematlonal l..sw (2000), at 77-83 (colectlng extensive r.1ate and treaty praeti'ee), 
See also P.-M. Oupuy, Overview of the Exir.ling Cur.tomary legal Regime Regard~ 
International Pollution, in lntemaUOnol Lo1v ond Pollut/on (~nlel 8. Magraw, ed., 1991) 61, at 80. 
International Law Assoclatlon, Committee on Legal Aspects of Long•Dir.lance A'il Pollution, 61" 
C<>nferonco Report (198.t), at 193-20• (Draft Article 3): lootitule of lnloma~I ~w. Air Pollution 
Across NsJionsl Frontiers (1987). at 193-229; American Law Institute, 2 Restatement (Third) 
Foreign Relations La1v oftho Unftod States (1987), at §601 OECO. Legat Aspects of 
Tnwlronllor PolwtlOn (1879), at 386. 
It 19 Important to bear in mind. however, "11\at. different primary rules of lnternaUonal law Impose 
different "9ndardri ranging from "due clligtnce• to t.trlet llablllty, and that braa.ch of Iha C0fl'elilliv1 
obligations giv.s rtse to nesponslblllty \\tthoot any adci1ional requirements. There does not appear 
to be any ~erll principle or presumption about the role of fault in relation 10 any given primary 
rule, since it depends on the inlerpretation of that rule In light of 11$ abject or purpose." James 
Crawford, The lntemttiOnal Law Comml$.Slon'8 MlcJes on State Responsibib1y: Introduction, T•xt 
i2tld Ccmm0t'llal1e$ 13 (C,mbridge Vriv. Press, 2002) . 
Department of External Affairs, Canada, Claim a~iMI Ill• Union oi Sov~t Socla/1.st Republics for 

oamago CaUSftd by Soviet Cosmos 954, Annex A, Statement of Clatm, para. 22, ffJpn'nted in 
(1979) 18I.LM. 899,907. 
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civilised nations ..... This view finds support in the practice of olher states411 and is 
confirmed by the writings of eminent publicists.'8 

Support tor the principle of absolute, or more property strict liabflity, for damage 
caused by hazardous activities of private actors has been recently expressed by 
the ILC in its Draft Principles on the Allocation of Loss in the Case of 
Transboundary Harm Arising Out of Hazardous Activities ("Principles on 
Allocation•}:0 

The question presented specifically asks "what is the extent of liability" (emphasis 
added), and it is submitted that traditional limits on liability are under 
reconsideration as activities that. in the formative days of International law, had 
no impact on other states begin to have serious effects on human and 
environmental well-being. The twentieth century practice of limiting liability to 
encourage development and expansion of eoonomic activity is beginning to cede 
to the recognition that human health, Ute and valuable environmental resources 
are thereby put at risk. The Convention was drafted at a time when there was 
little or no experience in exploring and exploitin{J minerals as far offshore as lhe 
Area or at the benthic depths. The Chamber may wish to take into consideration 
the severe impacts of recent maritime disasters on human and marine lire. as 
well as ecosystems. Incidents like the Deepwater Horizon explosion and blowout 
of the Macondo well in the Gulf of Mexioo have sharply Increased International 
ooncem about the risks of such actl\titles. 

Two examples of intergovernmental agreements attempting to provide protection 
from the actions of private parties Illustrate this polnl In the case of the civil 
liability conventions established to mana_ge the costs of oil spills from tankers, 
pressure from nadonal groups particularly vulnerable to oil spill damage led to the 
addition of the Supplementary Fund Protocol to the International Oil Pollution 
Compensation Funds, thus trebling the funds available to compensate damage 

Ibid. 
International Law Commission, Survey of liabiity ~i!MS releval\1 to the topic ol lnte-matlonal 
liability for lll]urtous consequences arising out of acts not prohi>itod by intornatiooal bw 
(International liability In cai;e of lo1>1 from tran&boundary harm arising out of hazardous activities) • 
Prepared by the Secrelariat. U.N. Doc. >VCN.4/543 (24 June 2004). 
see, e.g., Xue Hanqln, Trensboundary Damage in lnlemalional Lim (2003), 299-300: Francisco 
Orrego Vlcul\a, State Responsibility. Liability and Remedral Measures Undtt lntematlonal Law: 
New Criteria for Emwnmonbl Protection. in Envfronnwmtal Change and ln!11111ational Law: New 
Chafle • .sand Dimonsfons (E<L1h Brown Weiss, ed., 1992), 124, at 133-35; C. Wilfred hnkS, 
Llablllty for Ultrahazardous ActMties In International Law (196~1 117 RocvoH dos COCH'$ 99, 158-
168 (analys sol llablily for deep seabed activity). 
Principles on the Alocation of Loss In the Case of Transboundary Harm Arislng Out of Hazardous 
Activltiet. G.A. Ree. 61/36, Annex, U.N. Doc .. A/RESJ61/38 (4 December 2006). See the ILC 
Commentaries on the Principles at, [2006) 11(2) YoolboOk ol thf tntomatlonal La1v Commission 
110, al 156 (forthcoming). ava!able at: 
http://untreaty.un.OtglilcJte)(1S/irWruments/english/commentaries/9_10...2006.pdf 
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80. 

81. 
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from any one incident 48 In the case of Annex VI (Liability Arising from 
Environmental Emergencies) to lhe Antarctic Treaty's Protocol on Environmental 
Protection, negotiators sought to establish a strict liability regime with no 
limitation on liability "if it is provided that the environmental emergency resulted 
from an act Oli omission of the operator" committed either intentionally or 
reck1essly.◄9 Moreover, In this regime, the limits on liability are to be reviewed 
every three years with the benefit of scientific and technical advice.~ It might be 
noted that state liability Is similar to the Convention in that, 

A Party shall not be liable for the failure of an operator, other than its State 
operators, to take response action to the extent that that Party took 
appropriate measures within its competence, including the adoption of 
laws and regulations, administrative actions and enforcement measures, 
to enslllre compliance with this Annex.51 

The duty to provide prompt and adequate compensation for harm arising from 
hazardous activities 

As reflected In Article 235(2) of the Convention in connection with pollution, 
general lntemational law also recognizes that prompt and adequate 
oompensatlon Is required for dama.ge to the environment caused by activities 
carried out under the ;trisdiction or control of a state.52 

Slmilarty, as reflected In Annex 111, Articles 4(4) and 22, international law also 
generally imposes liability (re8ardless of fault) on a private operator responsible 
tor harm In the fif$t iosUmC$.' This sort of channelling the Initial llablllty to a 
pri~ate o~erator has been the approach of existing lntematlonal cMI liability 
regimes . 

Protocol of 2003 to the International Convention on 'IM Establishment of an International Fund for 
Compensation for Oil Pollution o.n•, 1992, ~ ptlon 16 May 2003, entry into foroe 3 March 
2005, IMO Doc. LEGICONF.1"'20. See also Convention on Ci'III Liability for Dam• Resulting 
from Activities Oang8f'Ous to the Environmenl, ETS No. 50, roprlntod In 32 1.LM. 1228 (1993). 
Annex VI lo 1he Protocol on Enwonmen~ l'nxl!Clbn to 1h11 Anbm.tic T--ty Licibilily Aiiiii'!V 
From Environmental emergencies, June 17, 2005. ATCM XVIII, Measure I (17 June 2005), 
reprinted In 415 /.L.M. 5 (2006). Articlu 6-1 o. 
Ibid., Article 9(4). 

Ibid., Mk:le 10. 
See Reni Lefebel', TtaMbOllndary Environments/ lnterfemnce and lh6 Ongin of start Uabil4Y 
(1996), at 237, n 18 ond .ocompanylng text Lefeber collects extensive practice In support olthe 
aistomary obligation to ensure prompt, adequate, a.nd effecb've oompensetion. 
International Law CotM1isslon, Sulvey on labllity regines relevant to 1he topic lnteiN11onal 
liability ror inJU11ous COllffQYen~, 11n,1ng out ol acts not prohi>ited by lntematlonal law: 11udy 
prepa1•d by the Secretariat.11995] 11(1) Yollfbool< oft/le lntemalfonal Law Commission 81-120, 
U.N. Doc., A/CN.4/SER.A/1995/Add,1 (Pa,t 1). 
Supm note 48. 
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States, however, remain responsible tor their own wrongful acts In International 
law. In lhe instant matter, this means lhat if a state tans to take the "necessary" 
and "appropriate• measures required by Articles 139(2), 153(4) and Annex 111, 
Article 4(4) of the Convention (as elaborated below in Chapter 4 of this 
Statement), the responsibility and liability rest wilh the state in event of harm 
caused by a sponsored entity. 

At least two important situations, however, remain unresolved. A question 
remains about liability In a situation wher,e a state does take all necessary and/or 
appropriate measures required by international law and the actions of a prtvate 
operator, like a sponsOt'ed entity under the Convention, nevertheless cause 
environmental harm. What party, If any, must bear the loss If the operator Is also 
without blame for the harm? A similar question Is posed for liability In a situation 
where a state takes the requisite necessary and/or appropriate meuures and the 
private operator is blameworthy, but insolvent and unable to provide 
compensation. Again, what party, if any, must bear lhe loss in this ci~cumstance? 
Both situations are a real potential under Articles 139(2) and Annex Ill, Article 
4(4) of the Convention. 

The emerging trend in response to these problems is reflected in the ILC's 
Principles on Allocation. In terms of legal status, the ILC Commentaries55 to the 
Principles have been sald by authority to "show that the Commission has made 
use of general principles of law [and) successfully rellects the modem 
development of clvll-llablllty treaties, without In any way compromising or altering 
lhose which presently exlsr. 56 

The point of departure for the Principles on Allocation Is the establishment by 
Principle 4(2} of principal llabillty for a private operator(s) In the first instance. 
However, the Principles recognize a situation may arise in which prompt and 
adequate oompensation for harm by a private operator, like a sponsored entity, 
fails. In such a situation, a residual liability remains with the state under Principle 
4(5) "to ensure that additional financial resources are made available.• 

The cogent underlying premise for lhi.s residual liability is that in such a case it 
would be inequitable to leave damages unremedied merely because the source 
state has acted with all due diligence or the private operator is insolvent. 57 This 

As adopted by the International Law Commission at Its fifty-eighth session, In 2006, and 
submitted to the General Assembly as a part of the Commission's report covering the wotk of lhat 
session (A/61/10). (2008) 11(2) YotJftJook of 1/10 lntomati<>na/ L.aw Comml$&ion 110, 111-182 
(forthcoming), available at 
http;//untreaty .un,orgfilc'textsllnetrumentslengliahJcommentaries/9 _ 10 .)006.pdf 
Patritia Birnie, Alan Boyle & CatheriM Redg--,IIQ, lnltma(Jonal Law and the ErM'rollmenl (Sn! ed., 
2009), at 321. 
$ell Sec;iond report 00 ln!emallonal liability fur irpioui; i;onHqllffl0IRI 11rii;in11 oul of aeb i'!Ol 
prohibited by international law, by Mr. Robert. a. Ouentin•Balder, $pedal RaJ>porteur, (1981) 
(11)(1) Yoarbookoltho tntern,tlona/1.aiv Commission 103, 112-118, U.N. Doc. 
A/CN,4/SER.Af1981/Add.1 {Part.1); Second report on international liability for injurious 

26 



Responsibilities and obligations of States488

argument has added force for the Area, wtlich is the common heritage of an 
humanity. IMly should a party deriving the principal benefit of exploitation of 
global public goods58 in the Area be able to shift the loss ooc:asioned by 
environmental harm to the wor1d at large? It undermines long attempts by the 
intemational community to ensure that environmental extemalilies associated 
with public goods are accounted for and paid by the user benefiting from such 
goods.59 

Ill. The extent of llablllty under the applicable rules on responsibility and 
liability 

87. In determining the extent of the liability of states In relation to acts or omissions of 
sponsored entities, it is important to bear In mind lhat the establishment of 
adequate safeguards and an effective liability regime for activities in the Area 
were Important to the states negotiating UNCLOS.80 Without safeguards and 
liability, the common hen'tage of all humanity in the Area established by Article 
136 ls significantly jeopardised. 

88. 

58 

eo 

01 

A. loterpreuye regyjrement§ 
In reviewing Dossier No. 29 in the instant matter, It is apparent that the extent of 
state liability under what was to become Article 139 of the Convention and Article 
4 of Annex Ill to the convention was Initially strict Uabillty. Article 11 (4) of the 3 
August 1970 Working Paper produced by the United States provided, without 
qualification, that states •shall be resf,C!n&ible for damages caused by activities 
which It authorizes or sponsors .. .'. 1 It is not until the 1976 iteration of the 
Revised Single Negotiating Text that a limit on liability first appears and was 

consequences arising out of act• not c,tohlblt.cl by lnternatlonal law, by Mr. Julio Barboza, 
Sp«ial Rapp()fteur, (19861 (11){1) Yearbook of the International Law Commission 145, 160. 
It Is true 1hat benefits of exploitation (onoe exploitation begins) aie lnlernallonally shared under 
Article 82(2) of thll Cl!nv11ntlon, but the distribution ls lO small and widely dispmed as to be 
inconsequential to the argument. 
See Convention on Tranaboundary lakes and Watercourses, Art. 2(5){b), ava.lable at: 
http:JlwwH unece or:wanv{Water/pdf/wate{cop,pdf. ~opean Charter on the ,Environment and 
Health, Principi.t for Public Polley, Art. 11, WHO Doc. lCP/RUO 113/Conf.Ooc/1, reprintOd in 
(1990) 20 Envll. Pol. & uw 57; Principle 16. Rio IDeciaraticn on Environment and Dovo!Oome,11, 
U,N, Doc. AICONF.151126/Rev.1 (Vol 1), Anl!U I, at6; OECD C0c.1ncil Recommendation on the, 
lml)Oementation oflhe Polluter Pays Principle, Nov. 14, 1974, C (74)223 {197◄). 
Oouier No. 29, Dossier submitted on behalf of the Seae1ary-OeneraJ of 1ht lntem.ilonal Seabed 
Authority pursuant to Article 131 of1he Rules oftrllt TrlbUnal, http://wwN.itlos.org/ca,e• 
17Jcase17douie,_en.&htmL 
Committee en the Peaceful Uses of the Sea-bed and lhe Ocean Floor Beyond the Limits of 
Na'llonal Jurisdietlon, Draft United Nations Conv.nb en the International Seabed Alea. WOlt(lng 
Paper, U.N. Doc. AJAC.138/25 (3 August 1970), at 3. 
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finally expressed In Artide 139(2) of the Convention. 11.2 The reason for this 
change is not explained by or apparent in Dossier No. 29. 

In examining the relevant articles in the Convention set out in section Ill above, it 
becomes apparent that locating the precise extent and limitations of responsibility 
and liability, if any, is problematic. Firs~ an explanation is lacking as to why the 
Convention negotiators initially adopted a strict liability position and then moved 
to limited liability. Second, it is necessary to evaluate contemporary rules 
regarding responsibility and liability to determine if the general framework 
established by the Convention needs lo be read In !Jght of "further rules" of 
international law on responsibility and lia~bllity. Third, a number of eminent 
publicists have emphasised that 001).scurtty" and "confusion• aeated by Artide 
139 and Annex Ill, Article 4.63 In all cases, it Is apparent that interpretation of the 
relevant Convention pro~ion is required in guiding their application. 

As Indicated In Chapter 2 above, the contemporary starting point for treaty 
Interpretation Is Articles 31 and 32 of the Vienna Convention on the Law of 
Treaties (VCL T).84 The International Court of Justice has confirmed that these 
provisions reflect customary international law.65 

Article 31 and 32 of the VCLT set out: a holistic approach to interpretation that 
encapsulates (in a non-exdusive manne~ textuaJ, intentional and teleological 
methodologies for determining meaning. 

UabHity for sponsomd entities under Article 139 and Annex 111, Article 4(4) 

Before turning attention to the extent of state liability for sponsored entities, it is 
first necessary to understand how primary liability is channelled to the sponsored 
contractor under the Convention. 

Under Article 139(1 ), the activities of sponsored entities must "be carried out in 
conformity with [Part XIJ." 

Under Annex 111, Article 4(4), a sponsored entity must ·carry out aotMties in the 
Area In conformity with the terms of its contract and its obligations under the 
Convention." 

Document,oflhe United NaUonsConferenee on u,e Law of the Sea, U.N. Doc. 
AJCONF.112JWP.81Rev.11Pan I (6 May 1976). 
VI United Nations Convention on lho L.a1v of tfle Sea 198Z-A Commentary (Satya N. Nandan, 
Michael Lodge & Shabtal Rosenne, eds., :2002), at 126. 
Vienna Convention on the Law of Treatia, 1155 U.N. T.S. 331. 
C!t.<;& Cono&mifl(J SovorolQnty over the Islands of LigJ1811 and Sipadan (lndoMlia v. l\lalayil1), 
2002 I.C.J. Repw 625, 645 (Judgment of 17 December 2002). 
For a dassic application of lntetptetaUon as a 'single combiled operation" see, Goldor v. Unltod 
Kin,gdom (1979-80) 1 EHRR 524, 592-536. 
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95. A breach of any these obfigations by a sponsored entity that results In 
environmental harm entails responsibility on the entity under Annex 111, Article 22. 
Article 22 provides that a sponsored entity •shall have the responsibility or liability 
for any damage arising out of wrongful acts In the conduct of its operations . . . • 
that are not in conformity with Its obllg.atlons under the Convention, including Part 
XI, and Its contract. 

96. In addition to the two uncertain situations surrounding state liability and 
responsibility Identified In paragraph 83 above, it is apparent that a third 
uncertainty Is contained In Annex Ill, Article 22, inasmuch as in order for a 
sponsored entity to be held liable its conduct must be ~wrongful". Because liabllity 
will not attach without the predicate of wrongful conduct on the part of a 
sponsored entity, the possibility mentioned above in Which neither spoosored 
entity nor sponsoring state can be held liable appears certain to arise at some 
point. 

97. In particular, the limits to responsibility and liability establlshed for both 
sponsored ,entities and sponsoring states In a literal reading of the Artides 139(2) 
and Annex Ill, Articles 4(4} and 22, seems to establish an aberrant damnum 
absque infuria When: I) no wrongfulness can be connected to damage arising out 
of the conduct of a sponsored entity's operations, and ii) the sponsoring state has 
taken all necessary and appropriate measures that may be required. In such a 
case, environmental ham, would be left to fester unremediated. 

c. The extent of liabll,ty toe a sponsoring state 

98. Article 139(2) establishes liability for environmental hann occasioned by the 
failure of a state to carry out its responsibilities under Part XI. However it also 
provides an exemption from llabllity Im the following terms: "A State Party shall 
not however be liable for damage caused by any failure to comply with this Part 
by a person whom It has sponsored under Article 153, paragraph 2(b), If the 
State Party has taken all necessary and appropriate measures to secure 
effective compliance under Article 153, paragraph 4, and Annex Ill, Article 4, 
paragraph 4." 

99. Under Article 153(4) a state must assi:Sl the Authority "by taking all measures 
necessary to ensure . .. compliance [with the relevant provisions of Part XII in 
accordance with Article 139.' 

100. Under Annex 111, Article 4(4) a sponsoring state must ensure that it establishes a 
duty on a sponsored entity to observe the terms of its contract and the 
Convention and mechanisms to seoure and compel compliance. It must also 
"adopt laws . . . regulations and . .. administrative measures which are ... 
reasonably appropriate for securing compliance• by sponsored entitits. However, 
like Article 139(2) it provides an exemption from liabfllty: "A sponsoring State 
shall not. however, be liable for damage caused by any failure of a contractor 
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sponsored by it to comply with its obligations if that State Party has adopted laws 
and regulations and taken administrative measures which are, within the 
framework of its legal system, reasonably appropriate for securing compliance by 
persons under IIS Jurisdiction: 

101. Accordingly, a state that has failed to take "all necessary and appropriate 
measures• or •neoessary measures .. or fails to 'adopt laws . . . regulations and .. 
. administrative measures which are ... reasonably appropriate for securing 
compnance" Is In breach of a primary obligation established by the Convention. It 
will be responsible for Its breach under international law, with attendant liability. 

102. The measure of its llablllty Is well-established by international law: ·reparation 
must, as tar as possible, wipe-out all the consequences of the illegal act and re­
establish the situation which would, in. all probability, have existed if lhat act had 
not been committed . ..e7 

103. 'Mien a sponsored entity fails to oomply with the provisions of the Convention 
and lhe 1994 Agreement, and the sponsoring state has failed to take all 
reasonable measures to prevent suoh non-compllanoe, the state will be liable for 
the oonsequenoes. 

104. Under the terms of Article 139(2), a state that has taken such measures will limit 
its liability accordingly. Importantly, though, a state's responsibility remains fully 
engaged with regard to the actions of ilS agents, organs, or Individuals that it 
directs or controls. 83 

105. The question posed for this Chamber, then, ls whether a olinlcal reading of the 
limits of Article 139(2), in Isolation and without consideration of contemporary 
trends in the law of responsibility and liability, is appropriate. 

106. It is submitted that under Articles 235(1), 139(2) and 304 of the Convention that 
this sort of l'lcln'OW reading Is to be avoided, if not prohibited. As highlighted 
above, these provisions direct attention to general international law outside the 
Convention In the oonte¥t of responsibirity and liability as it has developed slnoe 
the Convention was adopted. These provisions indicate that the parties consider 
the Convention to be a ~riving• instrument, that must be Interpreted not only in 
light of Is objects and purposes under Article 31 (1) of the Vienna Convention on 
the Law of Treaties, but also in light of present day conditions and evolving 
normitivity. 

107. An evolutionary interpretative melliodology for treaties has been recognized even 
absent the injunctions oontained In Articles 235(1), 139(2) and 304. In Loizidou v. 
Turkey, the European Court of Human Rights observed that 

11 

C4I 
FoctOIY at Chorzfn1 (1928) P.C.I.J., Set. A, No. 17 (Merits). p 40. 
Chapter II, Responsit>l1ity of Stat89 for lntemationaDy Wrongful Aets, G.A. Rn 58/83, Annex. 
U.N. Doe. AJRES/56/83 (28 January 2002). 
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''the Convention is a living Instrument which must be interpreted ln the light of 
present day conditions Is firmly rooted in the Court's case4aw ... It follows 
that these provisions cannot be interpreted solely in acoordanoe with the 
Intentions of their authors as expressed more than forty years a~o. •69 

Undertaking activities In the Area creates a unique relationship between the 
sponsoring state, the community of nations, the sponsored entity and the 
International Seabed Authority. A state's liability ought to be benchmarked to 
contemporary standards of responsibility and liability that accords with its role as 
a sponsor of an entity carrying out activities within the Area, which has the legal 
status of common heritage for all humanity. 

This role and relationship of a sponsoring state makes It partioolarly appropriate 
for the Chamber to have regard to two significant aspects of international law lhat 
have developed outside of the Convention In determining the contemporary 
extent of sponsoring state liability for actions or omissions of sponsored entities 
that cause environmental damage to the Area. 

First, the Chamber should be attuned to the fact that often the activities of 
sponsored entities will involve hazardous aspects. As such, it seems that 
application of the principle of strict state liability associated with hazardous 
activities as discussed above will be warranted in relevant circumstances. 70 

When so applied, the principle of strict liability would render nugatory the limiting 
clauses In Artlcles 139 and Annex 111, Article 4. 

Second, the Chamber ought to make allowance for the advent of the principle of 
residual state liability embodied in Principle 4(5) of ILC Prlnclples of Allocation. 
Principle 4(5) provides: "(i)n the event that the [necessary and appropriate) 
measures .. . are insufficient to provide adequate compensation, the State of 
origin should also ensure that additional financial resources are made available." 
Application of the principle of residual liability would prevent the occurrence of 
the two situations identified above In whleh no party is responsible for 
environmental harm. 

As explained in Chapter 4 below, the application of the principle of residua I 
responsibility could be furthered by reading it into the Convention provisions 
(Articles 139 (2). 153(4), and Annex 111, Article 4(4)) lhat require states to take "all 
necessary and appropriate measures• or to take "necessary measures· or to 
"adopt laws . • . regulations and .. . administrative measures which are . .. 
reasonably appropriate for securing oompllanoe•. 

Lonkl<XI v. Tur1<ey, 40/199314l5/S14 (23 Febnra,y 1995). at para. 71. See al&o 1M Inlet• 
American Court of Human Rights, Tilt Right to Information on Consular As'.sistance In the 
Framewodc of the GulltOtltoos of the Due Process of L.rw. Adl/bo,y Opinion OC.16199 (1 October 
1999). at para. 116. See also concurring opiniOn of A.A. Ca~do In Iha ume matter, at pata, 10. 
See the discuuion in Xue Hanqfn, Tf811sboundary Damag6 in lntomotionaf La1v (2003}, 299-300. 
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113. This would necessitate two requirements in addition to requirements already 
Identified In Chapter 4 below: i) that states •take all necessary measures to 
ensure that prompt and adequate compensation is available for vlclims of 
ttansboundary damage caused by hazardous activities located within Its territory 
or otherwise under its jurisdiction or contror (See Principle 4(1) of the Principles 
on Allocation), and ii) that states "provide their domestic Judicial and 
administrative bodies with the necessary jurisdiction and oompetenoe and ensure 
that these bodies have prompt. adequate and effective remedies available in the 
event of transboundary damage e.aused by hazardous activities located within 
their territory or otherwise under their jurisdiction or control." (Principle 6(1) of the 
Principles on Allocation). 

IV. Concluslon 

114. One of the most Important norms upon which the Convention rests that of 
common heritage. The establishment of the Area, together with its common 
heritage legal status, in Article 136 of the Convention was a major achievement 
In the history of the law of the sea and, indeed, in the history of International law. 
The actual expression of the concept of common heritage through the work of the 
lntemational Seabed Authority will mark another significant milestone for 
international law. 

115. As the international community moves closer to exploiting the resources of the 
deep seabed, it is imperative that an adequate and effedive liability regime is in 
place to protect and preserve a mostly unknown environment. The environment 
of the Area has importance for activities other than mining. For instance, deep In 
the hydrothermal vent ecosystems of the Area may lie life forms that still await 
discovery and development of options tor ene,gy, food, and medicine for present 
and future generations. Moreover, we are largely ignorant of the full Implications 
of how mining will harm the environment. For example, It is still unknown how 
mining will Impact benthic life and ils food supply away from mining areas. 

116. A significant defect ct1rrently exists in the liability framework concerning ham, 
caused by a sponsored entity in the Area. It has the potential to render the 
flabllity regime inadequate and ineffective. The problem Is the near certainty that 
significant, recurring environmental harm caused by sponsored entities will oOCtJr 
for which the text of the Convention seems to impose no liability. The Convention 
itself provides as solution for the possibility of gaps in liability by allowing 
international law outside the Convention to be brought to bear in these situations. 
As demonstrated, the application of the doctrine of strict liability In oonnectlon 
with hazardous activities and the use of contemporary developments in 
international law in the tonn of the ILC Principles or Allocation establishes 
residual state liability in case a sponsored entity (or any other party) escapes 
liability or is insolvent. In this way e.xlsting International law provides the solution. 
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CHAPTER4 

QUESTION 3: WHAT ARE THE NECESSARY AND APPROPRIATE MEASURES 
THAT A SPONSORING STATE MUST TAKE IN ORDER TO FULFILL ITS 

RESPONSIBILITY UNDER THE CONVENTION? 

I. The scope of the third question 

A. Background 

117. At present. there are eight contracts with approved plans of work allowing 
exploration in the Area; another two are pending. 71 Of the eight contracts in force. 
at least one contractor appears to be a sponsored entity under Article 153(2)(b) 
of the Convention. 72 The pending applications for approval of plans by the 
Republic of Nauru and the Kingdom of Tonga both involve sponsored entitles.73 

118. 

71 

72 

n 

75 

All approved contracts and work plans contain Standard Clauses for Exploration 
Contraet74 ("Standard Clauses") as set out in Annex 4 of the RPEN. These 
standard clauses contain contractor obligations that include: environmental 
monitoring, environmental, technical and financial reporting, contingency and 
emergency planning and the commitment to comply with "the terms of this 
contract, the rules, regulations and procedure of the Authority, Part XI of the 
Convention, the Agreement and other rules of lntemational law not incompatible 
with the Conventlon."75 Contractors sponsored according to Article 153 (2) (b) of 
the Convention are hereafter referred to as "sponsored contractors•. 

Report of the Se01etafy•Getierat of lhe lntematlonal Seabed Authority under Artlde 166, 
pa119til)h 4, of the U!li!ed N!itlon, Convention on Che Law of the sea. U N. Doc.. ISBA/16fAJ2 (8 
March 2010), 15-17. 

Con1Tact fol Exploration betwffn the tntema11onal Seabed Aulhority and Deep Ocean Resources 
Dev91oprnent Co,, Ltd., 0ossler 21, Dossier subfflitted on behalf of the Secretary-General of 1he 
International S•bed Authority pc.nuant to Miele 131 of the Rules of the Tribunal, 
hllp;//WWW.ltlQs.org/case-17/case 17d0ssler_en.shtml. 
See Report or the Secretary-General of the International Seabed Autho,ty t.nler Article 166, 
parag,aph 4, of the United Nations Convention on the Lawol the Sea, U.N. Doc. ISBAf15/AJ2 (23 
M•ch 2009). 17; Report of the Secretary--Oeneral of the International Stabed Authorlty under 
Article 166, paragraph 4, of the 1,M'ned Nalionl Convention on the Law ol the Sea, U.N. Doc.. 
ISBA/16/A/2 (8 March 2010), 1S-17. 
Annex 4, Standard Clauses for Explor.itlon Contract, U.N. Ooc. lSBA/ .. JLTC/lNF/1/Add.2 (16 
March 1998), online at hUp:/lwtM.isa.org.;ntfiles/docum~N/Regs/Code-Annex-4.pdf. 

lbkJ .. Section 27.1. 
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B. Toe scope of ·neoessary and appropriate measures· 

119. In its third question. ttle Council has asked the Chamber to render an advisory 
opinion on "the necessary and appropriate measures that a sponsoring State 
mus1 take In order to fulfil its responsiblllty under the Convention, in particular 
Article 139 and Annex Ill, and the 1994 Agreement'.78 

120. The scope of the measures that must be taken by sponsoring States is governed 
by Part XI, other provisions in the Convention and relevant international law. M 
discussed In Chapter 2, Part Xt requires sponsoring States to take measures and 
enact legislation to ensure compliance with the Convention. In particular. Slates 
must 

(a) take measures to ensure compliance with Part Xl (Artlcle 153(4)), and 
protection and preservation of the marine environment Part XII; and 

(b) enact and enfocce domestic legislation neoessary to give effect to the 
obligations under the Convention (Annex Ill, Article 4(4) and Article 
209(2)) and protect and preserve the marine environment (Article 192). 

121. Accordingly, in order to fulfil their responsibllitles under the Convention 
sponsoring States must take measures to ensure protection and preservation of 
the environment These measure$ mu$t In tum be given legislative effect {Annex 
Ill, Article 4(4)). States have a further obllgation to ensure that such legislation is 
enforced lhrough admlnlstraUve measures.17 The remainder of this statement 
considers the obllgatlons to take measures and enact legislation In more detail. 

1' 

77 

In particular: 

(a) subheading II distils, rrom tile analysis under Chapter 2. tile general 
measures that sponsoring States must take; 

(b) subheading Ill dlsou~es how those general measures are more 
specifically addressed Qn some instances) under the RPEN and other 
regulations: and 

(c) subheading IV addresses the manner in which measures should be 
provided for and administered under a sponsoring States domestic 
leglslation. 

lntemalional 5eabed Authot1tY, Decision of the Council of Iha International seabed Authority 
requestin9 an adlAsory opinion pursuant to Article 191 of the llnited Nations Convention on the 
Law of the Sea, U.N. Doc. lSBAl16JCf13 (6 MJY 2010). 
The o~n to prevent pollution ••rolls not only the ad<)ption of appropriate rule, and 
measures. but atso a cenain level of vigilanoe in their enforeefflen1 and the exercise of 
administrative control applicable to public and private operators." Pulp Mitls on the Ri~r Uruguay 
(Argentina v. Ul'IJgU8Y) Merits, Judgment, I.C.J. Reports 2010, para. 197. 
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II. Necessary and appropriate measures sponsoring States must take 

122. The measures that sponsoring Slates should take under Part XI and XII of the 
Convention can be summarised as Including Inter a/la: 

7t 

~ 

., 

(a) adherence to the following environmental principles: 

i. protection and preservation (Articles 192 and 194(5)): 

ii. besl practice (Article 194(1)): 

Iii. prevention of damage (Article 194(2));76 

Iv. cooperation;711 and 

v. a precautionary approach (Article 31(2) of the RPEN). 

(b) implementation of the following environmental practices: 

i. app~riate, transparent scientific data collection and research (art 
200): 

ii. Environme111tal Impact Assessment:'11 

iii. notification (art 198); 

iv. contingency planning (Article 199); and 

v. monitoring (Artide 32(6) of the RPEN).az 

It is '8V8f}' Slit.,• obl~ lion not to MIOW kno~gly Its territory to be used for act, contrary to the 
righ1s of other States•, Corfu Channel (United Kingdom v. Albania) Merits.. Judgment, I.C.J. 
Reportt 1949, p 22. See also, Pulp M»rs on thfl Rivet Uruguay (AtgenUna v. Uruguay) Merits, 
Judgment, I.C.J. Reports 2010 at para. 197: and Logarlty of the Throat or Use of Nuclear 
weapon$ Advisory Opinion, I.C.J. Reposts 1996 (I), p.2•2. para. 29. 
Thi• Trlbwlal hu held "the duty to coop«ate ia a fundamental ptinctple In ll\e prevention of 
polu1lon of the marine environment under Part XII of the Convention and general lntema1ional 
law and (thafl rights arise therefn,m which the Tribunal may consider appropriate to preSetVe 
under Articie 290 of the Convention.• MO>< Plant Casa, ITLOS Reports 2001, p, 95, pm. 8.2 
Especially as needed to effectuate risk mana~tnt. de\lelopment of Cll)&Cdy to prevenl and 
~spond lo incidents, and to usessmtnt Of llobllty In case ol such Incidents (ooe 111&0 art 204, 
205} . 
Environmental Impact Asseument. while not expressly req\lred by the Convention. can be 
inferred from Article 206 of the Conven11on. In any case, Environmental Impact Asseument 'has 
gained ao much a~ ainong Slates that it may be considered a requirement und« 
Qtnef0l lntematlonaJ law to undertake an environm«uJ Impact accenmant where 1her• is a ri1k 
that the proposed lndu&bial activity may ha~ a slgnlllcant adverse impact in a transboundary 
context. in partieul#, on a shared resource." Pulp Mills on lha Riw,r Uruguay {Argentina v. 
Uruguay) Merits, JudgmeN, I.C.J. Reports 2010, para. 204, 
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Ill. Regulations and Standard Clauses 

A. Polymetamc Nodules 

123. The most comprehensive description to date of the obligations applicable to the 
contractor, the Authority and the sponsoring States in prospecting, exploration 
and exploitation of polymetaDic nodules in the Area is set out in the RPEN. 
These include the Standard Clauses under Annex 4.83 

124. The specific obligations on sponsoring States indicated in the Regulations are in 
addition to their general obligation to assist the Authority in ensuring compliance 
by the contractor with those regulations and the terms of the contract. They are 
examined sequentially. 

126. 

N .. 
1$ 

ae 

1. Monitoring and Environmental Impact Assessments 

Under Regulation 31 of the RPEN, sponsoring States, in collaboration with 
contractors, interested States or entities and the Authority, must establi.sh and 
implement programmes for monitorir-.g and evaluating the general impacts of 
deep seabed mining on the marine environrnent84. A sponsoring State must also 
contribute to the establlshment and implementation of a programme to monitor 
and report the impact on the marine environment or a specific contractor's 
aotivftles. a.s 

Section 5 of the Standard Clauses further describes the obllgatlon of tile 
contractor In relation to environmental monitoring In order to prevent reduce and 
control pollution and other hazards to the marine environment and provides that 
specifications for the baselines, monitoring program and reporting must be 
determined under the guidance and control of the Authority. Reviewed 
Recommendations for the guidance of contractors for the assessment of the 
possible environmental impacts arising from exploration for polymetamc nodules 
in the Area are close to oompletion88• A standard sampling protoool and a 
storage protocol for archiving data are designed to Improve the establishment of 
baselines and thus the quality of environmental Impact assessments carried out 
by oontractors. It Is noted that there Is no mention of the sponsoring States in the 
detailed provfslons of the Standard Clauses nor in the Recommendations. It can 
be Inferred from this that it might only apply to sponsoring States through their 
obligation to ensure compfianoe by the contractor to these clauses. 

'[OJnce operations have started and, where necessary, througho\11 the life of the project, 
continuous monitOfing of Its eff1cts on the environment shal be undertaken." Pulp M/Ns on the 
RJ-V.r U,vguay (Argt>ntlna v. Uruguay) Merits, Judgment, I.C.J. Reports 2010, para. 205. 

supra note 72. 
RPEN Regulation 31(6) 
RPEN Regulation 31(4) 
ISBA/16fCll 
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2. Training Programmes 

127. Cooperation with lhe Authority and the contractor in the establishment and 
follow-up of training programmes for the personnel of the Authority and of 
developing States Is a.no1her obligation on the sponsoring States contained In 
Regulation 27 of the RPEN. The scope and the financing of these programmes 
are subject to negotiation between the contractor, the Authority and sponsoring 
States (Section 8 of the Standard Clauses). 

3. Contingency planning and emergency orders 

128. Section 6 of the Standard Clauses provides that contactors must submit a 
contingency plan to •respond effectively to incidents that are likely to cause 
serious harm to the marine environmenr. However. If these reveal Insufficient or 
if an Incident req1Ulres it, temporary measures and emergency orders87 can be 
Issued by the Authority to preven~ contain and minimize serious harm to the 
marine environment, following prior notification to sponsoring States and to all 
Interested parties when the incident becomes known. Emergency orders ·may 
include orders for the suspension or adjustment of operations." 

129. To ensure compliance by the contractor with emergency orders, the RPEN 
provides that the contractor must supply a guarantee lo that effect. However, if ii 
does not, the sponsoring States have the obligation to take necessary measures 
to ensure that the contractor pro~des such a guarantee or shall take mea.sures 
to ensure that assistance is provided to the Authority (Regulation 32 (1) and (5) 
of the RPEN). 

130. In circumstances where a coastal State believes that acti\lltles In the Area "may 
cause serious harm to the marine environment under its jurisdiction o, 
sovereignty•, the contractor and sponsoring States must be given an opportunity 
to examine the evidence (Regulation 33 of the RPEN). 

131. It is notable that the obligations of sponsoring States so far reviewed, where they 
concem activities carried out by their sponsored contractor, have been designed 
to assist the Authority in ensuring compliance with the contractor's obligations. 

132. 

fl 

4. Precaution 

Th8 direct obligation on sponsoring States to take a precautionary al)proach, 
contained in Regulation 31 of the RPEN, is of a slightly different nature as it does 
not refer to cooperation with, or assistance to, the Authority or the contractor. 
This is confirmed by the general language of the RPEN in the wording of the 
obligation and the reference to Article 145 of the Convention and of Principle 15 
of the Rio Declaration. 

Pursuant to Article 162 paragraph 2 (W) of the Convention 
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133. Further, this provision refers to the need for Implementing regulations, which 
have not been adopted so far.88 It is noted that the RPEN requires the 
establishment and implementation of monitoring programmes designed to inform 
environmental impact asses.smenl The provisions considered previously 
implement some of the steps neeessary in a precautionary approach. 

134. It follows from the provisions of the RPEN (including the Standard Clauses in 
Annex Ill} examined In this Chapter that the obligations of sponsoring States 
relate either to the protection of the environment (where the most direct 
obligations are provided for) and/or to the assistance of the Authority to ensure 
compliance by the contractor. With regards to assistance to the Authority, it Is its 
duty to ensure compliance by the contractor. The measures needed may 
oonoem all aspects of the contract and the applicable regulation, including 
especialllothe technical and financial capabilltles of the contractor4~, its financial 
reporting or the inspection of the contractor's vessels and installations.91 

135. 

136. 

• 
GO 

II 

ID 

I» 

04 

B. Other Minerals 

There Is to date no equivalent to the RPEN for the exploration and e)(l)loitation of 
minerals other than polymetallic nodules. However new regulations on 
prospecting and e)(J)loration for polymetallic sulphides are expected from 2011 
for prospecting and e)(l)loration of cobalt-rich ferromanganese crusts. Ttle current 
drafts are essentially based on the RPEN,92 parUcularly with respect to 
sponsoring States' obligations, However, Regulations 33 and 34 contain more 
detailed specifications on measures to be taken for the protection and 
preservation of the marine environment, especially with regards to environmental 
impact assessment, and for International baselines and monitoring. $3 The RPEN 
therefore provide useful guidance on the measures sponsoring States must take 
under Part XI of the Convention. The standards set by rn lhe Code for 
Environmental Management of Marine Mining ("the IMMS Mining Code'}, 
adopted by the International Marine Minerals Society94 can also be useful. 

While Regulation 31 paragraph 2 of the RPEN provides for a precautionary 
approach to be applied by sponsoring States and the Authority in order to secure 
effective protection of the marine envfronmef'lt from harmful effects Which may 
arise from activities in the area, this provision also calls for implementation, which 
to date has not been adopted. Dlfflc:ullties in the application of this obligation in 

Thi, is slil mentioned In the Draft Regulations on Progpedlng and Exploratlon for Polymetallic 
Sulphide& in the Atta In ISBA/16/C/LS, Regulation 33 paragraph 2 • 

Regulation 12 of lht RPEN 
Sections 10 and 11 of the Standard Claus.a 

Section 14 of the standa_rd Cl11uses 
SBf16l1 23 APril 2010 and SB/16119 6 May 2010 
ISBA/16/C/LS 
ISBA/16/L TC/2 

38 



Responsibilities and obligations of States500

the context of exploration and exploitation of minerals in the Area are often 
highlighted95

. The attention given to the design of monitoring programs a.nd 
Impact assessment by the Authority Is desrgned to better inform this obligation of 
a precautionary approach. 

137. Section 4 (3) and section 17 ('ii) of the Standard Clauses refer to "good mining 
Industry practices" as a minimum standard against which to asses the quality of 
the performance of a contractor. Although It Is still a non-binding instrument, the 
IMMS Mining Code, which is being considered by lhe Authority, could provide 
regulatory predictability and minimization of risk in environmental matters. Tile 
IMMS Code sets a frameWOlk and benchmarks for the development and 
implementation of an environmental programme for marine minerals exploration 
and extraction by marine mining companies at their operations.96 It includes the 
adoption of the precautionary principle. In addition to best practice procedures for 
environmental and resource protedfon, it also refers to applicable laws and 
policies which are to be observed. The commitment by the contractor to apply the 
provisions of this code would assist sponsoring States In fulfilling part of their 
obllgatlons relating to the protection and preservation of the marine environment. 

138. 

139. 

IV. Necessary laws, regulations and administrative measures 

A Jud§dictional oowec oyer Jhe contractor and Its actjvtties 

Annex Ill Article 4(4) provides that sponsoring States are deemed to have fulfilled 
their obligation to secure compliance by the contractor When they have adopted 
laws and regulation and taken administrative measures reasonably appropriate 
for sewrlng compllanoe by persons under their jurisdiction. Regulation 11 of the 
RPEN provides that the certificate of sponsorship (issued by the sponsoring 
State) must contain a statement that the applicant contractor Is subject to the, 
effective control of the sponsoring State or its nationals. 

To mandate that a contractor comply with given obhgallons, a sponsoring State 
must have jurisdiction over this contractor when it carries out activities In the 
Area. By definition, the sponsored contractor Is a nadonal of the sponsoring 
State. This appears to slmpOfy the Issue of jurisdiction, but only to th11 extent that 
the corntractor Is not a "shell company" and the sponsoring State's jurisdiction can 
reach the responsible corporate officers and relevant corporate assets. Laws, 
regulations, and Institutional anangements to ensure adequate state control and 
enforoementjurtsdiction are needed. Substantive laws and regulations aJlowlng 
the sponsoring State to take such measures are also needed. This Is parUcularly 
relevant in the context of emergency orders issued by the Authority if they require 
enforcement measures. 

Sff for instance, ISBAl6/CIINF .1 
ISBAJ161cn 
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B. Standard needed for the laws. regulations and administrative measures 

140. It follows from subheading Ill that the laws, regulations and administrative 
measures must address the obligations that sponsoring States are responsible 
for, namely the general obligation o1 ensunng compliance by the contractor with 
the applicable laws, and the many specific obligadons provided for in the 
Regulations, many of which involve an obligation of cooperation with the 
Authority and the contractor. 

141. The rule that a State's laws and regulations, to prevent, reduce and control 
pollution from activities in the Alea, must be •no less effective than the 
international rules, regulations and procedures• established for this purposet1 
gives some useful guidance to determine that the laws and regulations adopted 
are of a standard that Is sufficient to meet the threShold implied in Article 139 of 
the Convention. 

142. The principle of best practice applied in Article 194(1) of the Convention Is 
another useful souroe to inform the standard set in Articles 139 and 153. To be 
acceptable as "necessary and appropriate•, laws and regulations of a sponsoring 
States have lo first meet the minimum standard required by best practice in this 
matter. 

143. 

144. 

145. 

w 

C. Administrative measures 

It is apparent that the a,ppllcable laws and regulations are very general with 
regards to sponsoring States obligations and that the speoific situations and 
measures they will have to take to fulfil their responsibility will depend on a 
valiety of factors including inter 8/is: (I) constraints faced by sponsoring States; 
(ii) operational constraints faced by the contractor; (ril) oooperation of the 
contractor: (iv) types of mineraJs explored or exploited and the technologies 
relied on; and (v) environmental Impacts from lhe activity (as a result of the 
methods employed as well as the surrounding ecosystems). 

It is submitted that In thls regard, the Authority's directions, recommendations 
and mea$1,1r" play a critical role, especially where there is no implementation 
regulation. In that way, the Authority guides lhe necessary and appropriate 
administrative measures expected from sponsoring States. 

~ previously demonstrated, sponsoring States have, in addition to the obligation 
to ensure oomplianoe by the contractor with its obligations. the obligation to 
cooperate in and conlrlbute to the establishment of monitoring, reporting and 
training programmes. In addition to laws and regulations, this would require 
financial and human resources as well as adequate capacity. This offers an 
illustration of the diversity of administrative measures which might be needed. 

Alticle 209 of the Convention 
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146. 

147. 

148. 

149. 

• 

It Is submitted that the provisions contained in the draft sponsorship agreement 
prepared by the Republic. of Nauru, as an attempt to demonstrate that the State 
has taken 'all necessary and appropriate measures' in listing types of measures 
and powers required from the sponsoring State, is very useful but lnsufficlenl se 

To fulfil their responsibilities, sponsomg States need to demonstrate that the 
measures taken through the adoption of laws and regulation are those needed to 
meet their obligations. It is submitted that this can only be appreciated a 
postoriori. Even where laws and regulations appear to meet minimum 
international standards, they might prove to be Ineffective when Implemented. As 
mentioned in Annex Ill Article 4 (4). the laws and regulations adopted and the 
adminlslrative measures taken by sponsoring States must be, "within the 
framework of [their} legal system, reasonably appropriate for securing 
compliance• (emphasis add6d). This requires a contextual Interpretation. 

Whether administrative measures fulfil the sponsoring State's responslbillty also 
needs to be considered once the measures have been taken. This requires 
Investigation of the circumstances in which they were taken, their efficiency and 
pos.slbly the alternatives available. This can only be done a posierlori. It Is 
submitted that sponsoring States cannot be deemed to have met their obligations 
on the basis of a written demonstration of the high environmenta I standards met 
by their laws and regulations. In such case. their potential responsibility would 
depend on the implementation of the laws and regulation and/or on the 
adminislrative effectively taken. Thus, a sponsoring State can only be sure to 
have fully fulfilled its responsibility after the activities sponsored and the related 
impacts have stopped and sponsored contractors are themselves released of 
their obligations. 

It should be noted In that respect that prospecting and exploration Is still a recent 
phenomenon In the Area. As implemented regulations and the Authority's 
guidance and practice develop, the standard of lhe ·necessary and appropriate 
measures' will inevitably become more and more specfflc and onerous . 

It lists (a) Preventive measures; (b) Regulatory measures: (C) Deterrents (un~ and 
Indemnities); (d) Financial un~. Insurance and guarantees; and, (a) enforcement 
meuwes. (ISBA/16/C/8) 
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CHAPTER S 

CONCLUSION 

150. On 18 May 2.010, the President of the Seabed Disputes Chamber adopted an 
Order on the conduct of the proceedings in Case No. 17. According to the Older, 
organizations invited as intergovernmental observers in the Assembly of the 
Seabed Authority were considered likely ·to be able to furnish information on the 
questions submitted to the Chamber in Case No. 17. The International Union for 
the Conservation of Nature and Natural Resources (IUCN) was Identified by the 
Authority as such an observer and in the Order was Invited to •present written 
statements· In Case No. 17. 

151. The IUCN welcomes the OPPortunlty it has had to provide the Chamber with 
Information in Case No. 17. In Its eapaelty as oldest and largest global 
environmental network, with a membership of more than 1,000 government and 
NGO member organizations, and almost 11 ,000 volunteer scientists and other 
experts in more than 160 countries. 

152. The IUCN is not an advocacy organization, however, and the information 
provided stems from its overarching mission to influence the oonservation and 
lnt89rity and diversity of nature and to ensure that any use of natural resources is 
equitable and ecologically sustainable. 

153. It Is In the spirit of this mission that the Chamber is urged in this Statement to 
take a broad view of the legal obligations of states sponsoring activities in the 
Area in oonnection with Question 1. This mission also informs lhe Statement's 
legal position that the Chamber should narrowly interpret any limitation of llablllly 
for sponsoring states in relation to entities that states have SPonsored to conduct 
activities in the Area in connection wiltl Question 2. It also underlies the view 
that no complete legaJ llst of exculpatory Mnecessary and appropriate measures• 
is PoSSlble to formulate except on a case by ease basis, even though minimum 
requirements. are possible to hlghllght in oonnection with Question 3. 

154. The Order of 18 May 2010 of the President of the Chamber indicates that the 
IUCN may submit oral statements on the questions submitted to the Seabed 
Olsputes Chamber in Case No. 17 and invites the IUCN to indicate by 3 
September 2010 its intention in this regard. 

155. It Is the intention of the IUCN to have legal counsel responsible for the 
preparation of this Statement to present oral submissions In the matter and legal 
oounsel responsible for this written statement will appear. 
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