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462 RESPONSIBILITIES AND OBLIGATIONS OF STATES

STATEMENT OF INTERNATION UNION FOR CONSERVATION OF NATURE,
COMMISSION ON ENVIRONMENTAL LAW, OCEANS SPECIALIST GROUP

CHAPTER 1
INTRODUCTION

l International Union for the Conservation of Nature and Natural
Resources

1. Inits Order 2010/3 dated 18 May 2010, the Presidant of the Seabed Dvsputes
Chamber of the Intarnational Tribunal for the Law of the Sea ("the Chamber™)
invited States and intergovemmental organizations 1o submit written statements
on three questions in Case No. 17 regarding the respensibilities and obligations
of states sponsofing persons and entities with respect to activities in the
ntemnational seabed area.

4 The Intemational Union for Conservation of Nature and Natural Resources
('IUCN’) is an intergovernmental organization that participates as an observerin
the Assembly of the Intemnational Seabed Authority. As such, it was invited by
communication from the Registrar on § June 2010 to provide this writtan
staternent to the Chamber.

3 IUCN is the world's oldest and largest global envronmental network. It bas a
damocratic membership union with more than 1,000 government and NGO
member organizations, and almost 11,000 volunteer scienbsts and other experts
in more than 160 countries. 1ts mission i to help the world find pragmatic
solutions to our most preasing environment and davelopment challanges. it
supports scientific research, mansages fisld projects ail over the world and brings
governments, non-govemment organizations, United Nations agencies.
compantes and local communities together to devetop and implement policy,
laws and best practice,

4. The Commission on Environmentel Lew {"CEL"} of IUCN is an extensive global
network of over 500 environmental law specialists in more than 130 countries
who provide their services to IUCN pro bono publico. The CEL advances
environmental law by developing legal concepts and instrumeants, and by building
the capacity of societias to amploy anvironmantal law for consarvation and
sustainable development.
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Ik Background

The Rapublic of Nauru has sponsored an application by Nauru Ocean Resources
Inc. (*NORT") for a plan of work to underiake expioration for polymatalfic nodules
in the Area. Nauru states that, like other developing States, it doas not yet
possess the technical or financial resources to undertake seabed mining in
intemational waters. Nauru statas that the cost of damages that might arise from
a seabed mining in the Area could exceed its financial capacibes.'

Article 139 of the United Nations Convention on the Law of the Sea’ ('the
Convention®) ganerally provides that “‘damage caused by tha fallure of a Stata
Party . to carmy out its responsibilities ..." under Part Xi of the Convention °...
shall entail [rabilty”. However, the articla goes on to prewds that

A State Party shall not however be )able for damage caused by any
failure to comply with this Part by a person whom it has sponsored .
the State Party has taken all nacesaary and appropnate measures to
sacure effective complance ...

Nauru states that its sponsorship of NOR| was premisad on the assumption that,
should the apphcation be approved, it could take specified staps to imit its
liability for any damage. In particular, Nauru appears to have considered that, if
it took all necessary and appropnate measures to sacure NORI's compliance
with Part X, it would not be flable for any damage caused by NCRI as a result of
a failure to comply with Part XI. Nauru therefore requested that the Council of the
Intemnational Seabed Autherity ("the Council’) seek an advisory opumon from this
Chamber conceming the “measures the sponsoring State must take”*

Nauru scught advice in respect of, inter alia, standards tc be observed in the
Area in order to “promoats protection of the anvironment”.® it would seem farr to
conclude from this that Nauru is particularly concerned about the potential abdity
that might arise shouid a failure by NORI to comply with the requirements of Part

Inmmational Seabed Authority, Proposal to seek an adviscry cpinion from the Seabed Disputes
Chamber of the Intematonal Tribunal for the Law of the Sea on matters regarding sponsoring
State responaibdity and liabilry, U N. Dac. 1ISBA/M 8/CA (5 March 2010). 1

All referenced to the Convention are taken from the Unded Nabors, The Law of the Saa. Official
Taxt of the Urited Nations Convention an the Law of the Sed with Annaxes and Index, Finel Ad
of the Third Unded Nations Corferonce on the Law of the sea, irfroductory Matenal on the
Convention and Corferencs, UN Pub Sales No E 83 V.5 (1983)

Supra note 1. U.N. Doc. ISBAAS/CA (& March 2010), 1.

Doasier No.4, of Dossier submitted pursuant to Order 2010/ of 18 May 2010 of the Prasidant of
tha Tritumal and Articie 131 of the Rules of the Tribunal, 2

fted., Dossier No.4, 2
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Xl of the Convention result in sericus damage to the surrounding marine
environment ®

The Council's subsequent propasal to seek an advisory opinion from the
Chamber provides further confimation that the cantral issue is liabirty for
damage to the marine environment. In particular, the Council has indicated that
is discussions on Nauru's position have included suggestions that a sponsoring
State might fufil its sponsorship obligations if {a) the State had powers 1o venfy
the sponsored entltles environmental audit and (b) the entity undertook to comply
with the requirements. of the Authority and its exploration contract with the
sponsaring State.”

The Authoxity has, accordingly, asked this Chamber o render an advisory
opinion to address three quastions pursuant to Part XI, Arbcle 159, and Part X1,
Article 191 of the Convention.? Thesa are:

1. What ans the legal responmibilities and obligations of Statas Partias
to the Convention with respect to the sponsorship of activities in the
Area in accordance with the Convention, in particular Part X!, and
the 1994 Agreament relating 1¢ the Implomentaton of Part Xi of the
United Nations Convention on the Law of the Sea of 10 December
19827

2 What is the extent of liability of a State Party for any failure to
comply with the provisions of the Convention, in particular Part X,
and the 1984 Agreement. by an entity whom it has sponsorad
under Articke 153. paragraph 2 (b), of the Convention?

3 What are the necessary and appropriate measures that a
sponsoring State must take in order to fulfil its responsibility under

Maturally, the Advisory Opinion issued by the Chambar will have broad ramifications bayond the
aaplrations of Nauru, A! predent, there are eight condracls with approved plans of work gliowing
enploration in the Area. Another two are panding. See Report of the Secretary-General of the
Intemational Seabed Authority undar Articla 186, paragraph 4, of the {nted MNationa Comvention
on tha Law of the Sea, U.N. Doc. ISBAJI8IASZ (3 March 2010), 15-17. Of the eight contracts
force, at least one contractor appears to be a sponsored antity under Article 153(2)(b). See
Contract for Explorabon batween the mematonal Seabed Authority and Deep Cosan Resources
Dervelopment Co., Lid,, Dossier 21, Dossier submatted on behalf of the Secretary-General of the
Intemational Seabed Authority pursuant to Articie 131 of the Rules of the Tnbunal, The panding
applications for approval of plans by the Republic of Nauru snd the Kingdom of Tonga bath
involve aponsored entities. See Report of the Secratary-Ganaral of the Intemeationsd Sesbed
Aytharity undar Article 188, paragraph 4, of the United Natons Convention on the Lsw of the
Sea, UN. Doc ISBA/S/ASZ (23 March 2008), 17

Supra note 1, UN, Doc, ISBATSICE (5 March 2010), 110 2.

Imemational Seabsd Authority, Declaion of the Council of the International Seabed Aythorlty
requesting an advisory opinion pursuant to Aricie 181 of the United Nabons Convention on the
Law of the Sea, UN. Doc. ISBAMBIC/13 (8 May 2010)

3
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the Conventlon, in particular Article 139 and Annex lil, and the
1994 Agreament?

It is possible that there are a range of matters to which tha aforemantiored
guestions might apply. It is appropriate given the background briefly summarised
above, however, to give particular attention o a sponsonng State's
responsibilities and liability, and necessary measures that a sponsoring State
must take to fulfil its responsibilities, in respect of the marine environment.

The Advisory Opinion Raquast applies to attivties within the Area (Articles 134,
181). The Chamber's advisory jurisdiction in respect of these questions is limited
to the scope of authority of the Council (Article 191). The Coundil is, 1n relevant
pan, authonized to adopt rules, regulations and procedures for prospechng.
exploration and explortation in the Ares in conjunction with the Assembly {Articles
160(2)(f)(ii), 162(a)(i)) and to “exercise control over aclivitias in the Area in
accordance with Articke 153, paragraph 4, and the rules, regulations and
procedures of the Authority” (Article 162()).

In rendering its Opinion, the Chamber applies the Convention, other rules of
intsrnational law not incompatible with the Convention (Article 293); as well as
tha rules, regulations and procedures of the Authonty (Article 38 of Annex lll). It
has been suggested that of these, the Convention has precedence.®

. Summary of argument

The Commission on Environmental Law, Oceans, Coastal and Coral Reefs
Speciahst Group of the International Union for Conservation of Nature and
Natural Resourcas appreciates the opportunity to submit this written statement,
and to present to the Chamber the bases for the following conclusions,

Statas Parties are responsible for complying with the objects and purpose of the
Convention, which establishes an infernational framewerk for the equitable and
efficient utilization of the sea's resources and the protection and presarvation of
the marine environment. The Convention, mest pertinently Parts X1 and XII,
forms a comprehensive regime whose individua! provisions should be interpreted
as a complete whols, in conjunction with other relavant rules of intemational law.
Taken together, they establish primary obligations for States sponsoring activities
in the Area, including obligations to sacura compliance with the Convention by
sponsorad antitias and to protect and preserve the marine environment with
regard to all activities in the Area. [paras. 33 to 38).

Talsit Ndkaye, The Advlsory Function of the Intemational Tribunal for the Law of the Sea, Chingse
Joumal of infemational Law Advance Acoess published July 22, 2010 (2010), para. 38

4
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A sponsoring State is obliged take maasures to ensure sponsored entities’
compliance with Part XI of the Convention, a responsibility it holds in concert with
the Authority. This responsibility entails the obligation for the sponsoring State to
ansure, within its legal system, that sponsored contractors camy out their
activities in the Area in conformity with the terms of their contracts and the
Convention. A sponscring State has a concomntant enforcement obligation.
[paras. 40 ta 43).

A sponsaring State is obliged to consader its responsibility to protect and
preserve tha marine environment in planning and undertaking resourca Lse
under Part X| and in the discharge of its responsibility to ensure compliance by
sponsored entities under Article 139. Part Xl of the Convention provides
guidance to a non-exclusive ligt of specific measures thal indicate the scape of
this obligation, which incluges:

{a)  using the best practical means at a State's disposal to prevent, reduce
and contrd pollution;

(b)  ensuring that activities in its jurisdiction or control do not cause damage to
other States or to areas beyond national junsdiction;

(c}  minimising podlution from activities used in exploration or exploitation of
the natural resourcas of the seabad and subsoil; and

{d) taking the measures that are necassary to protect and preserve the
marine environment.

Other measures that implemant this obligation which are required by the
Convention include: environmental impact assessment; use of a precautionary
approach; mondoring and evaluation af the impacts of deap seabed mining on
the marine environment; preparation of contingency plans; scientific data
collection and resaarch which 15 essontial to risk management; development of
capacity to prevent and respond to inciderts and to assessment of liability as well
as nofification of imminent or actual damage. The State must enact domestic
legislation to give effect to thase measuras, and thay must ensure that the
lepislation is enforcad. [paras. 44 to 53]

The sponsoring Stata's responsibility to ensure that activities in the Area conform
to Part XJ should be interprated as including its international ebligations
conceming the protaction and praservation of the marine environment. Thig in
tum requires sponsoring States to teke measures to ensure compliance with thair
international obligations. Sponsoring Statss should in tum take steps to give
these measures legislative effect, and ensure that such legislation is enforced
through administrative measures. [paras. 54 to 57

The Convention promotes developing State participation In the Area to the axtent
spacifically provided for in Part XI, including economic assistance and transfer of
tachnology. However, the epecific support for developing State participation does

5
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not include diminished responsibility in the context of sponsorship of activities in
the Area, (Arbcies 148 and 152). (paras. 58 to 601

B. Question 2 — the extent of Stata liability

As a general matter, when States breach their responsibilities, under the
Convantion and general principles of international law, they ara liable for
reparations that wall “as far as possible, wipe-out all the consaquences ... and re-
establish the situation which would, in all probability, have existed if that act had
not been committed”. [paras. 74, 98). This result is tempered under certain
orcumstances, however, in the context wherse imemediable environmental harm
may result, stnct rules may be considered necessary to create a strong incentive
for pravention and to aveid erphan lability,

It Is widely agreed, and expressly prowided in Article 139 of the Convention, that
a State that has exercised “due diligence” in taking all necessary and appropnate
measures for pravention of harm by private activities under s jurisdiction and
control may be determined to have satisfied its responsibility and may therefore
be found to have incurred no liability. if. on the other hand, the State has failed to
{ake adeqguate rneasures to oblain compliance, then it incurs full liability for
reparations. [paras. 93 to 104).

Present day conditions and evolving norms must be tzken into congideration in
interpreting the Convention. [paras. 106 to 107). The cument primitive state of
human knowledge about the living and mineral resources of the seas and sea
bed, our growang awareness of their fragrity, and the riska of novel technology for
exploiting the resources of the Area are considerations to take into account in
datermining whether a State's liabllity for damage resulting from activities in the
Area should be measured by the standard for inherently dangerous or hazardous
activities, for which a etate has absolute liability. [paras.76 to 84, 108 to 110).

The Chamber is invited to consider the principle of residual state hability to
ensure that the exploitation of valuable common resources does nol lead to harm
to human life, health or the environment for which no party is responsible.

[paras. 111 to 113].

It is submitted that no complete list “necessary and appropriate measures” can
be provided, such that a sponsaring State can be assured that, if it adopts them
in its domastic legislation, it will have entirely fulfilled its responsibility under the
Convaention. Should an incidant oceur, it will be for the organs of the Convention,
incuding this Chamber. to judge whether the measuras taken, including
oversight and enforcement of compliance were adequate. Without safeguards
and liability, the common hertage of all humanity is jeopardized.
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The Convention specifies certain measures required of States, including some
specifically provided for in Part XI to address the particular concemns regarding
the Area, as outlined in chapter 2. These measures are implemented by the more
specific provisions of the Regulations. It should be remembered that the
Regulations are not yat completa and in any event do not provide rules to cover
avery circumstanca for prospecting, exploration and exploitation in the Area.
fparas. 119 to 121],

Tha “nacessary and appropriate measuras that a sponsoring State must take in
order to fulfil its responsibility”, depand on the specific obligations on which these
measures are based. A review of the general and relevant obligations previded
for in the Convention reveats that many of the relevant obligations provided for in
refation to the protection of the environment are reiterated in the Regutations on
Prospecting and Exploration for Polymetstlic Nodules in the Area'™ {"the RPEN").
Although these regulations apply only to activities related to polymetallic nodules,
new regulations applicable to other minerets and based on the RPEN are in the
process of adeption. Thus, tha obligations contained in the RPEN are a reliable
guide to some of the obligatione of sponeoring States engaged in progpacting,
exploration and exploitation of minerals in the Area. [para. 123].

The RPEN sets out spacific measures that a sponsoring State must take to fulfl
ite responsibility undar the Convention. They include:

(a) extensive environmental monitoring programmes of the impacts of deep
seabed mining, in general and in the contexi of specific activities,

{b) environmental impact assessments;

(¢} the practica of the precautionary approach;

(d) cooperation with the Authority and with the contractor for the
astablishment of training programmes.

(8} cooperation with the Authority is mandated fo ensure that the contractor
submits a satisfactory contingsncy planning. Notifications and/or
enforceable measures can also be required from spensoring State in
circumstances such as emergency orders.

[paras. 124 to 137].

With regard to the implementation of these measures, laws, regulations and
administrative measures are all important, to ensure

{a) jurisdictional power over the contractor and its activities;

International Sesbed Authority, Decision of the Council adopting the Regulations on Prospacting
and sxploration for Polymetallic Nodukes on 13 July 2000 ISBAMRCH 2 and Decision of the
Assambly relsting to the Raguiations an Prospacting and axplomtion for Podymatallic Nodules of
13 Juby 2000 |SBA%/A/18, pursuant to United Nations Convention on the Law of the Sea, Arixles
180(2)7H) and 162(o)il).
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(b) compliance of the activites carmied out by the spongored confractor with
the applicabla laws; and

(¢) execution of specific obligations contained in the RPEN.
|paras. 138 t0139].

Howaver, the difficulty is lo determine the standard that laws, regulations and
administrative measures must meet to be considered as “necessary and
appropriate”. Best practices generally provida useful guidance for laws and
regulations, atthough, given the reguirement that the laws, regulations and
adminigtrative measures be reasonably appropriate within the framework of the
state's legal system, a contextual analysis is required. Administrative measures
also require such contextual analysis taking clrcumstancas into aceount to
determine whether thay are sufficient to fulfil the spongoring State's
responsibility, Furthermore, such analysis ¢an only take place after the meazures
hava been taken. Thus, the guidance, directiong, recommendations and
measuras from the Authonty play a critical role in guiding the necassary and
appropriate adminigtrative meaguras which might be needed. [paras. 140 to
149].
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CHAPTER 2

QUESTION 1: WHAT ARE THE LEGAL RESPONSIBILITIES AND OBLIGATIONS OF
STATES PARTIES TO THE CONVENTION WITH RESPECT TO THE SPONSORSHIP
OF ACTIVITIES IN THE AREA?

). Tha scope of the first question

30  Inrefation to Chaptar 2 of this Statement. the Authority has asked the Chamber
to render an advisory opinion on “the legal responsibilities and obligations of
States Parties” ("legal responsibilibes”) with respect to the sponsorship of
activities in the Area'' under the rebevant provisions of the Convention. ™
Significantly the scope of this question is limited to the legal responsibilites under
the Convention. It doas not call for an opinion on the responsibilities under other
sources of international law. However, such sources may be relevant to the first
question to the extent that they are applicable in relation to the interpretation of
Convention,

31, The firet question is principally concerned with the sponsorship of activities in the
Area under Part Xl of the Convention. Part XI sets out a regime that States
Parties must follow if they wish to develop activities in the Area |t follows that tha
first quastion necessitatas consideration of the specific requiremeants thal must
be satisfied in order to obtain approval for the sponsorship of development
activities in tha Area. It is important to note, however, that the first quastion does
not axclude consideration of other parts of the Convantion. This ia bacauss the
interpretation and implementation of Part X| is informed by other paris of the
Convention.

32. Asexplained in paragraph 11, it is appropriate when considering the legal
responsibilites and obligations of states to pay particular attention to the maring
environment, This requires consideration of legal responsibilities in respect of
the marine environment when undertaking development activibes in the Area
under Part X). It alao requires consideration of legal responsibilities in respect of
the marine anvironmant under those other parts of the Convention that inform the
interpretation and implementation of Part XI.

o Artscie 1{1)(1) of the Convention provides that ~Area” meana the seabed and ocean fior and
subsail tharsof, beyond fe limata of national jurisdicton.”

" Internations) Seabed Authority, Deczsion of the Councd of the Intematicnal Seabad Authority
requesting an advisary opinion pursuant b Articla 191 of the United Nations Convantion on the
Law of the Sea, UN Do 1ISBA/TG/CH3 (8 May 2010).

9
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I Treaties must be interpreted as a whole

As paragraph 31 indicates, in considering the legal responsibilities and
obligations of a stata the entirety of the Convention must be considered. The
requirement to intarpret traaties ag a whola was established in the case of the
Diversion of Water from the Mause: ™

The Traaty brought into existencs a cartain regime which results from all
of its provisions in conjunction. }t forms a complete whole, the different
provisions of which cannot be dissociated from the others and considered
apart by themselves.

Likewise, the Vienna Convention on the Law of Treaties {"VCLT"} requires that
the terms of a treaty “shall be interpreted ... in their context and In ight of its
object and purpose” (Article 31(1)}). The “context” includes the entira text of the
treaty “including Its preamble and annexes” (Asticle 31(2)) In addition, “any
relevant rules of intemational law applicabla in the relations between the parties™
also need to be taken in account {Article 31(3){c) of the VCLT).

The Convention is Intended o codify customary law and sat out a comprehensive
sot of norms goveming almost all aspects of the Law of the Sea. Its basic
objactive. set out in tha preamble, is 10 establish:

... alegal ordar for the geag and oceans which will facilitate intermnational
communication, and will promote the peacaful uges of the seas and
oceans, the equitable and efficient utilization of their resources, the
conservation of their living resources, and the study, profection and
prasesvalion of the marine environment ...

For the purposes of the first quaestion, taking into account Nauru's intention to
sponsor development in the Area and its desire to clarify its legal responsibilibes,
tha objective of the preamble can be summarized as setting an internatonal
framework for the utilization of the sea's resources and the protection and
preservation of the marine enwronment. This requires “the aquitable and efficient
utilization of [the seas’ and oceans’] resources™ under the Convention to be
balanced by “the conservation of their living resources, and the ... protection and
preservation of the marine environment® (preambde). This approach accords with
the concept of sustainable development recognised by the World Commission on

{Metheriands v, Beigium) Marits, Judgmant No. 25, 1937, P C1.J, Serles A8, No.70, p. 21
{emphasis added)

10
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Sustanable Development in its report, Our Common Future,'* and recognized by
the International Court of Justice in the Gab&lkovo-Nagymaros Case.'®

The preamble’s objective is given further expression under Parts Xl and Xil of the
Convention, The utilization of resources in the Area rs provided for under the
development provisions ¢of Part X) of the Convention. The protection and
preservation of the marlne environment is generally provided for under Part Xl of
the Convention. The general requirements of Part XIl are complemented by
oxprass provision for protaction of the manne environment under Part XI. The
Convantion also makes provision for protaction of the marine environment by
reference to other relevant rnules of international law.

When Parts X| and XII of the Convention are read as a whole they establish
primary obligations of State responsibility for sponsored activities in the Area that
include provision for the;

{a) responsibility to ensure compliance with Part X| (Articles 133(1), 153 and
Annex lll, Article 4(4));

(b}  obligation to protect and preserve the manna environment {Artictes 192,
194 and 208(2});

(c) responsibility to fulfil intarnational obligations conceming protection and
presaivation of the marine environment (Articles 235(1)); and

(d) participation of developing States in the Area (Articles 148 and 152).

The above responsibilities and obligations of sponsoning States, and the rights of
devsloping States, under the Convantion are addressed seriatim under the
following subheadings numbered IIl. to V1.

. Obllgation to snaure compliance

Sponsoring Statas have “the responsibility to ensure that activibes in the Area*
are “carried out in conformity with® Part XI {(Article 139(1)). Part Xl sets out &
regime for the “development of resourcas in the Area”. States or persons
sponsored by a State must obtan authonzation from the Authonty for a *plan of
work™® to undertake explorabon and exploitation activities in the Area (Articles
153{2}(b) and 153(3}).

UN. Doc. A/42:447 (1987), mprimed in World Commission on Environment and Developmant, Our
Cammon Future (1987)

Case Concaming Gablikovo-Negymans Project (Hungary/Stovakla), Merits, 1997 1.C.. Reporns
7, at 38,

Tha pian of work is to ba prepared in accordance with Annax lll. In the case of sponsored works
the plan must take the form of a contract in accordance with Anneu (I, Articla 3.

11
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Tha Authority has control over all activities in the Area “for the purpose of
securing compliance’ with Part X|, *the rules, regulations and procedures of the
Authority” and the plan of work. Nevertheless, States Parties must assist the
Authority by talung all measures necessary to ensure such compliance in
accordance with Article 139 {Article 153(4))

Furthermore, the Convention provides that sponsoring States “pursuant to Arbcle
138, have the responsibllity to ensure, within their legal systems,” that sponsored
contractors camy aut their activities in the Area in conformity with the terms of
their contracts and the obligations under the Convention {Annex lll, Article 4{4}).

in simple tarms sponsoring States have a genaral responsibility to ansure
activities In the Area are undertaken in conformity with Part X! (Article 139(1)).
Sponsorad contractors must obtain approval for a plan of work to undertake
activities in the Area. The Authority has direct control over the contractor's
activities in terms of securing compliance with Part Xt. Nevertheless, in a “belts
and braces” agaproach that accords with the sponsoring State’s general
responeibility'’. the sponsoring State must also take measures o ensure
compliance with Part XI (Article 153{4)). Furthermore, the general responsibility’
is given additional effect through the requirement for the sponsaring State to
ansure within its domestic kegislation that contractors undertake their activities in
the Area in accordance with the Convention (Annex HI, Article 4 (4)). Itis
important to note that the responsibility to enact domestic lagislation ie
accompanied by concomitant respongibility to enforce that legislation (see
paragraph 51,

IV. Obligation to protect and preserve the marine environment

The objectiva of the Convention calls for resource use o be balanced with
protection and prasarvation of the marine environment {preamble). This balanced
approach should ba appliad to the interpretation of the specific provisions of the
Convention, as the Chamber has been asked to do by the Council in this
Advisory Opinion. In particular, it should be applied to the interpretation of the
resource use provisions under Part Xt of the Convention. States Parties to the
Convention have undertaken general responsibilities and obligations, including
the obligation to protect and presarve the marine environment (Article 192).
These States have agread to further, specific obigations identified under Part X
of the Convention. It is appropriate having repard to the objective and Part XII of
the Convention that the obligation to protect and preserve the marine
environment is interpreted as applying to sponsoring States in the course of
planning and undertaking resource use under Part X| and in the discharge their
reaponsibilities under Arbcle 139 of the Convention.

17
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For the sake of clarity, the sponsoring State’s responsibility to ansure activities in
the Area conform with Part X1 {Arficia 139{1)) should be interpreted as including
an obligation to protect and preserve the marine environiment, This approach is
supported by the requirement under Part Xl for the Authority “with respect to
activities in the Area to ensure effective protection for the marine environment” in
accordance with the Canventlon {Article 145). This |s because a sponsoring
Stata must take measures to ensure compliance with Part X1 and enact (and
enforce) domestic legizlation to ensure contractors undertake activities in the
Area in accordance with the obligationg under the Convention. The fact that Part
Xl thus imports obligations under the Convention per se makes it clear that
sponsoring States must satisfy those obligations zet out Part XII.

The general obligation to protect and preserve undar Part XI is accompanied by
a number of more specific obligations. In particular, States are required to take
measures 1o prevent, reduce and control pollution using the best practical means
at their disposal (Article 184(1)}). They must take all measures nacessary to
ensure that activibes under therr jurisdicion or control do not cause damage to
othar States and their environment (Arbcle 194(2)). The measures taken are to
be designed to minimise to the fullest possible extent “poliution from installations
and devicas usad in the exploration and exploitation of the natural resources of
the seabed and the subsoil” (Articke 184(3{¢)). Finally, the measures must include
thosa *nacessary to protect and preserve” the vanous component parts of the
marine environment including ecosystems, habitat, species and othar forms of
marnine life {Article 194(5)).

The measures that States are required to take to prevent, reduce and control
pollution should ke treated as guiding the kinds of measures that sponsoring
States must take to ensure compliance with Part XI (Article 153(4)}, and
pretection and preservation of the marine environment (Article 192). Although the
maasures under Arbcle 194 arg limited to pollution, they do indicate that the
measures taken under Part X| should:

(a) be based on best practice (Article 194(1)):
{b}  notcause demage to other Stetes and their environment (Article 194(2));

{¢) be designed to minimize to the fullest possible extent adverse effects on
the marine envircnment (Article 184(3)(¢)); and

(d) protect and presarve the various component parts of tha marne
environment, paricularly “rare and fragile ecosystems as well as the
habitat ¢f depleted, threatened or endangered species and other forms of
marine life" (Arhcie 184(5)).

13
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Further guldance under the Convention as to the kinds of measures that
sponsoring States should take can be found in the requiremant mier aiia.

{ay for the notification of imminent or actual damage to States likely to be
affected and the competent intemational organizations (Article 198). It can
be inferred that the Sponsoring Stats must require that it is promptty and
fuily informed by a contractor of any damage so that it can satisly its
obligation of notification;

(b} for the preparation of contingency plans {Article 188) |t ¢can be inferred
that the Sponsoring State must require that the contractor develop
contingency pians against poliution:

(¢}  toundertaka appropriate, fransparent sclentific data collaction and
rasearch (art 200), which is essential to risk management, development of
capacity to prevert and respond fo incidents, and to agsessment of liability
in case of such incidents (ses also art 204, 205);

(d) toundertake an Environmental Impact Assessment (Article 206);
(a) totake a precautionary approach (Articia 31(2) of the RPEN); and

(f)  monitoring and avaluation of the impacts of deep seabed mining on the
marine environment (Article 32(6) of the RPEN).

Another sat of spacific obligations includes the dual requirements to cooperate in
the establishment of intemational laws and to adopt domestic legislation to
prevent, raduce and control poliution of the marine environment in the Area
{Article 209).

The first of these obligations directly pertains to Part Xl requiring the
establishment of “[ijntemational nules, regulations and procedures' in accordance
with that part *to prevent, reduce and control pollution of the marine environment
from actlvities in the Area” (Articke 209{1)). These rules and regulations should
give affect to the measures set out in Part Xl (2.9 Articles 194, 188, 198, 200,
and 204 to 206). The RPEN are one exampla of these kinds of intemational
instruments. As explained in paragraph 41, such instruments fall under the
control of the Authority for the purposes of ensuring compliance with Part X|
(Article 153(4)).

Tha sacond of thasa obligations raquires States to “adopt laws and requlations to
prevant, reduce and control poliution of the marine environment fram activities in
the Area" (Article 209(2)}. The obligation to prevent pollubon “entails not only the
adoption of appropnate rules and measures, but also a certain level of vigilance
in their enforcerment and the axercise of administrative contro! applicable to

14
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public and private operators "'

State laws and regulations are to “be no less effective than the intemational
rules, regulations and proceduras’ referred 1o under Arbcle 209(1) (Article
209{(2)). Once again the requirement to giva effect to marine protection under
intemational law through domestic lagistation reflects the hierarchical nature of
compliance under Part X1, which requires Statas to give legisiative effect to the
obligatrons under the Convention (Annex lil, Articie 4{4}). These must include the
obligations under Part X)I of the Convention.

In summary, the sponsonng Stata's responsibility to ensure activitias in the Area
conform with Part XI (Article 139(1)} should be interpreted as including an
obligation to protect and preserve the marine envircnment. In particular,
sponsoring States nead to teke measures to ensure compliance with Part X|
{Article 153(4)) These inglude measures o ensure protection and preservation
of the marina emaronment {(Article 192). The kinds of measures that sponsoring
States might taka are guided by Part Xll (¢ g Arbcles 194, 198, 199, 200. and
204 to 206) and the RPEN (e.g. Articles 31(2) and 32(8}). Sponsoring States
must in turn enact domestic legislation to give effect to these measures (Annex
I, Article 4{4) and Arbde 209(2)). States must in tum ensure that such
legisiation is enforced.?

Obligation to fulfil intermational obligations conceming protection and
preservation of the marine environment

Statas are responsible for fulfiling *their international obligatons concerning the
protection and preservation of the marine environment” (Articie 235(1)). This
obligation should be read together with the general principle of interpretation that
“any reigvant rules of international law applicable in the relations between the
parties” also need to be taken in account (Arbcle 31(3)(c) of the VCLT).

This places a duty on sponsonng States to fulfil international obligations and
apply relevant interational law when they are ensunng compliance with their
responsibilities under Part XI of the Conventon Those internaltional obligations
and intemnational law should be intarpreted as applying to the responsibilties
under Part Xl in a similar manner to the obligations under Part XIl In parhicular,
they must be interpreted as guiding the kinds of measures that States must take
and the kinds of laws that they must enact.

"

Pulp Mity on the River Uruguay (Argenting v. Uruguay] Ments, Judgment, | C.J. Reports 2010,
pars. 197. See aiso, Arhcla 215 ('Enforcement of internabonal rukes, reguiations shd procedures

eatablishad in accordance with Part X to prevent. reduce and contral poliubon of T manns
ervirgnment fram activibes In W Arsa shall be governed by that Part ™),

thict
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The principal sources of intemational obligations and intemational law are
treaties and customary intemnational law. Those treaties and customary laws that
are applicable to a sponsoring States obhgations under the Convention include
the.

a)  principle of pravention, which has its ongins in the due diligence that is
required of a State in its tesritory:™*

It is “every Stale's obligation not to aflow knowingly its temitory to be used
for acts contrary to the rights of other States® {Corfu Channel (Unfted
Kingdom v. Albania) Merits, Judgment, |.C.J. Reports 1849, p 22). A Stale
is thue obligad to use all means at its dispasal in order to avoid achwties
which take place in its territory, of in any area under its juriadiction,
causing significant damage to the environmant of another State. This
Court has established this obfigation “is now part of the corpus of
international law relating to the snvironmant” {Lagality of the Threat or Use
of Nuclear weapons Advisory Opinion, |.C.J. Reposts 1296 (1), p.242,

para 29},

In addition States have “the respansibility to ensure that activities within
thesr jurisdiction or control do not cause damage to the environment of
other States or of areas bayond the limits of national jurisdiction {Article 3
of the Convention on Biological Diversity 1992).7 The application of this
principle to areas "bayond the limits of national jurisdiction” clsary
indicates that it applies to sponsaning Stales and contractors undertaking
activities in the Area.

{B)  duty of coopetation, in raspact of which this Tribunal has held “the duty to
cooperate is a fundamental principle in the prevention of poliution of the
marine environment under Part X1l of the Convention and general
intemational law and [that] rights arise therafrom which the Tribunal m%r
consider approprate to preserve under Articke 290 of the Convention.”

()  duty to undertake an Environmental Impact Assessment, which “has
gained so much acceptance among States that it may be considered a
requirement under general intemational law to undertake an
envimnmental impact agsessment where there Is a risk that the proposed
industrial activity may have a significant adverse impact in a
transboundary context, in particular, on a shared resource.”

N

1)

ihid., pare. 101.

UM, Doc. UNEP/Bio. Div/CONFIL.2 {22 May 1592), 1780 UNT.S 142 (1993) The Convention
on Biclogical Diversfty 1 birding 88 & matisr of traaty on ai states except the Unitad Stsas of
Amarica. See further infra n 34.

Tha MOX Plant Case {ireland v, United Kingdom) ITLOS Reporty 2001, p 95, pera 82

Puip Mg on the Raver Uruguay (Argenting v. Uruguay) Merits, Judgment, 1.C.). Reports 2010,
para. 204.
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{d) duty to undertake monitoring. In particular, “onca operations have started
and, where necassary, throughout the life of the projact, conbnuous
monltoning of its effects an the environment shall be undertaken, >

In summary, the sponsoring State's responsibility to enaure activities in the Area
conform with Part X (Articke 139(1)) should be interpretad as including their
intemabonal obligations concerning the protection and preservation of the marine
environment” (Article 235(1)). This in turn requires sponsoring States to take
measuret to ensure complhance with their international obligations (Article
153(4}). Sponsoring States should In tum take steps to give these measures
legislafive affect (Annex IIf, Article 4(4)), and ensure that such legislaton is
anforced through administrative measures.™

V1. Participation of developing States in the Area

The affective participation of developing States in activities of the Areais
promotad as spacifically provided for undar Part XI (Article 148). Likewise the
Authority in the exercise of its powsrs and functions should give special
consideration to developing States as spacifically provided for under Part XI
(Article 152(2)).

Articies 148 and 152(2) go not diminish the responsibility for developing states to
comply with Part XI when sponsoring activiies in the Area. They cannot tharefore
be read as setting a lower (or differentiated) threshold of compliance for
developing states under the Converibon,

Rather, those Articles 148 and 152(2) encourage developing State participation
in the Area 1o the extent that such parboipation s specifically provided for under
Part XI, Provision for developing State participation under Part Xi include
measures dasigned to provide aconomic assistance (e.g. Article 150(h) and
Annex. saction 7(1) of Agreement relating to implementation of Part X[1994)
tranafer technology (Annex, gaction 5(1}{b} of Agresment relating to
impiementation of Part XI 1954).

Tha obligation to prevent poliution “entails not only The adioption of appropriste fulea and
measures, but also 8 cartain level of woilance n thelr enforcement and the exsrcise of
administrative control applicable to public and prvate operstors.” /bid  pare 197
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CHAPTER 3

QUESTION 2: WHAT IS THE EXTENT OF LIABILITY OF A STATE PARTY FOR ANY
FAILURE TO COMPLY WITH THE PROVISIONS OF THE CONVENTION, IN
PARTICULAR PART XI, AND THE 1984 AGREEMENT, BY AN ENTITY WHOMIT
HAS SPONSORED UNDER ARTICLE 183, PARAGRAPH 2(b) OF THE
CONVENTICN?

L The scope of the second queation

81, Inite sacond guestion, the Council of the Intamational Seabed Authonty has
atked tha Chamber ta rendar an advisory opinion on “the extent of liability of a
State Party for any failure to comply with the provisions of the Convantion, in
particular Part X1 and the 1894 Agresment, by an enh‘t¥ who it has sponsored
under Article 153, paragraph 2(b) of the Convention™.?

62. Al the outset, the narrownoes of the question posad muat be highlighted. States
have comprehensive and detailed obligations established by a large number of
treaties and custamary intemabonal Iaw to protect and preserve the marine
environment in a host of different ways ® These obligations to protact and
preserve the marine environment are detailed in Chapter 2 of this Statement

63. A breach of these wide-ranging obligations caused by deep seabed mining that is
affributable to the state is a wrongful act for which a state is responslble under
intemational law and for which the state must make reparahons

“ Intsmational Seabed Authority, Decision of the Council of the |Memational Seabed Authorlty
rguEsting an advisory opinion pursuant B Articie 191 of the United Natons Convention on the
Law of the Saa. U.N. Doc. ISBANG/C/13 (8 May 2010).

» Soms of thess obligations beyond the Convandion are confiomed Ly this Tribunal's junaprudence
in Southem Blusfin Tuna Cases (Australia v Japan; New Zealand v Japan), ITLOS Cases Mos. J
& 4 (27 Augugt 1969){Prowuional Measures)(addressing sciantific uncertainty and requirements
of ‘prudence and caytion); MOX Planl Case (Ireland v U, ITLOS Gase No, 10 {J Decamber
2001)}Provisional Measures}{prescribing maasures relating 1o exchange of information
maniionng risk, and polubon prévention basad on requarements ‘co-operabon” and ‘prudenca
and caution”); Case Conceming Land Reclamatian by Singapore in and around the Siraits of
Johor (Malaysia v Singapora), [TLOS Case No. 12 (8 October 2003){Provisional Mexsurea)1o the
same offect as MOX Pianf), See further Alan Boyle, The Enviranmentsl Jursprudance of the
Intarational Tribunad for the Law of the Sea (2007) 22 int? J. Marine & Coasfal L 369,

= On responsibifity sae Phasphates in Moroceo, [1238) P.C 1), Reports, Ser A/B, No. 74, p 10 alp
28 (Preliminary Objections); Case Conceming Corfu Channe! (UK v Albanea), 1949 1.C J. Reports
4, at 23 (Ments);, MWary and Paramiitary Actrviies in snd agains! Nicaragua (Nicaragua v US),
1686 1.C.J. Reporin 14, ai paras. 283 and 202 (Merits}; Case Conceming Gaddikovo-Nagymars
Project {Hungary/Slovakia}, 1997 1.C.) Reports 7, s 33 (Madils). Eee alao Rambow Warmior
arbitration, XX RIAA 217, at 251 (1990). On reparations see Factory at Chorzdw, 1827 P.C.LJ.
Reports, Ser. A, No. 29, p 21, gt p 47 {Jurisdiction); LaGrand Case (Germany v US), 2001 1 C ).
Raporis 488, at 435 (Marits).
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It is important to recognise that the question posed is but a narrow aspect of this
much broader responsibitity on the part of states. Even if state liability is in some
manner limited (under Arbcle 138(2) or Article 4(4) of Annex il to the
Convention) for damages caused by & sponsored entity as a result of its
breaches of Part X] of the Convention, a state’s broader responsibility will still
remain. And, a state wili continue to be responsible for any breach of its broader
obligations occasioned by the same ham to the marine environment. This is so
becauss Article 139(2) is expressly *[without prejudice to the rules of
intemational law* and each and every internabonally wrongful act entails the
responsibility of a state.

I The framework for {iabliity in relation to the sacond question

A Applicable law

Article 38 of the Statute of the International Tribunal for the Law of the Sea sets
forth the applicable law in the Seabed Disputes Chamber, Arbcle 38 directs the
Chamber to “apply,” infer aiia, the “prowisions of Article 283" of the Convention.
Article 293, in tum, requires tha application of the ‘Convention and cther rules of
intemational law not incompatible with (he] Convention.”

The Convention itself confirms. in a number of places, the injunction of Articta 38
of the Statute 1o apply relevant and compatible rutes of international law outside
the Convention. In the context of Question 2 in the matter sub judics, as
highlighted below. Articles 235(1), 139(2) and 304 preserve the application of
genersal international law outside the Convention in the context of responsibility
and liability.

Tuming to the specific gueston raised, the liability of a state arising from a
sponsorad entity's failure to comply with the provisions of the Convention is
governed by the general responsibility and liability provisions set outin Article
235 of the Convention, as wall as tha mora specific provisions of Arbcles 139(1)
and (2) and Annex JIl, Articla 4(4).>' In addition. in determining the scope of
liability Articla 304 of the Convention requires "the application of existing rulas . . .
regarding responsibility and liability under intemational law.” This includes
“further rulas” of customary internatonal law on responsibility and liability

n

Al 1, Responsdility of States for Intemationally Wronghul Acts, G.A. Res, 5883, Annax. UN
Doc. A/RES/S8/83 (20 Jaruary 2002)

The Convenbon cotamns othar responsibility and liabdity prowsions hat sre nct implicated by the
queation presanted, indluding Articles 31. 42(5). 108, 110(3), 232, and 263, and are thus not
includad m the Famework for analyss presantad. However, thisse provisions may lend assistanca
in the imerpratataon of the framework as indicated by Artice 31(2) of the Vienna Comvention on
the Law of Trogtes, 1183 UNT.S 341
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*davelopled]” since the adoption of the Convertion, as well as general principles
of intamational law. >

1 General responsibilily and liabilily concerming lhe marine snvironment

Article 235 of the Convention establishes general rules of responsibility and
ability in relation to Convention's broad obligations to protect and preserve the
marine anvirpnment. it provides in pertinent part

1. States are responsible for the fulfilment of thewr international obligations
concaming the protection and preservation of the marine environment.
They shall bs lieble in accardance with internationsl law.

2 States shall ensure that recourse is available in accordance with their
legal systema for prompt and adequate compensation or other relief in
respact of damage csused by pollution of the marine environment by
natural or juridical persons under their junsdichan,

3 With the cbjective of assuring prompt and adequate compensation in
respact of all damage caused by poliution of the marine environment,
States shall cooperate in the implamentalion of existing internationa! law
and the further development of intemational faw redating (o responsibiity
and fiability for the assessment of and compensation for damage . . .

2 Responsibility and lebitity under Part X1 of the Convention

Article 139 of the Convention sets forth more specific responsibility and hability
for states in relation to aclivities in the Anea under Part XI of the Convenbeon
Articta 139 does, however, include the prowiso that it |s “without prejudice to
intarnational law.” It provides in pertinent part:

1. States Parties shall have the rasponsibility to ensure that activities in
the Area, whether camied out by States Parties, or state anterprises or
natural or jurldical parsons which possess the nationality of States Parties
or are efiectively controlled by them or their nationals. shall be carred out
in conformity with this Part. . . .

The MYV “Saiga” (No. 2XSaint Vingent and the Grenadines v Guinea), ITLOS Casa No. 2 (1 July
1998)(Marits). at paras 169-171 {applying *Aricie 42. paragraph 1. of the Drafl Articles of tha
Intemmabonal Law Comiruasion on State Responsiblity’}, moninted in (1998) 38 | LM. 1323, 1357,
For sapeant analyais of this aspect of the case see Loulse da ta Fapette, ITLOS and the Saga of
the Saiga: Peaceful Setement of 3 Law of the Sea Dispute, (2000) 15 ini7J. Manne & Coastai L.
355, 388-391. See also Commentary - The 1882 United Nations Convention on the Lew of the
Sea and the Agroement on Implementation of Rart XI (1085) § U.S. Depantment of Stafe Dispstch
(Supplement No. 1) 5, 51; Moira L. MeConnell & Edgar Gold, The Modem Law of the Sea
Framawark for the Protection and Presarvation of the Marine Emaronment? (1991) 23 Case W.
Res J intlL 83, 88
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2. Without prejudice lo the rules of internationai faw and Annex lil,

Artiche 22, damage caused by the failure of a State Party or internatlonal
organization 1o carry out its rasponsibilities under this Pari shall entail
liability; States Parties or intemmational organizations acting together shall
baar joint and several liability. A State Party shall not howaver ba liable for
damage caused by any failure to comply with this Part by a parson whom
it has sponsored under Asticle 153, paragraph 2(b}, if the State Party has
taken all necessary and appropriate measures to secure effective
complianca under Article 153, paragraph 4, and Annex ||, Article 4,
paragraph 4.

Annex (Il of the Convention addresses the basic conditions set for prospecting,
exploration and exploitation in the Area. Articlke 4 of Annex il prescribes the
qualifications that applicants seeking to engage in activities in the Area must
possess. In relation to qualified sponsored entlbes, such as a contractors, under
Arbcle 153(2) of the Convention, Arlicle 4(4) of Annex Il provides:

Tha sponsoring state . shall, pursuant to Article 138, have the
responsibility to ensure within their legal systems, thal a contractor so
sponsorad shall cary out activities in the Area in conformity with the tarme
of its contract and its obligations under thia Convention. A sponsoring
State shall not, however, be liable for damage causad by any failum of a
conlractor sponsored by it to comply with ils obligations if that State Party
has adopted laws and regulations and teken administrative measures
which are, within the framework of its legat system, reasonably
appropriate for securing compliance by persons under its junsdichon

3 Further rasponsibility and liability unoer intemmational law

As explained above, in the context of the Convention's responsibility and liability
provisions (including Articles 253, 139 and Annex lil, Article 4(4)), Articie 304 of
the Convention anticipates the application of contemporary rules on the subject

as they emerge. Artice 304 provides:

The provisions of this Convertion regarding respansibility and liability for
damage are without prejudice to the application of existing rules and the
development of further rules regarding responsibiify and liabilily under
international law.

21



72,

73

74,

WRITTEN STATEMENTS 483

Liability for failure io preveni environmental harm caused by private aclors under
state jurisdiction and controf

As elaborated in Chapler 2, all states have the legal obligation to ensure that
activities under thair jurisdiction and control do not cause harmm to the
environment of other stales or areas beyond national jurisdiction, inciuding the
Araa. This obligation is a fundamental principle of conternporary international law
with a long history and eary derivation in law as the principle sic utere fuo uf
alisnum non laedus.®

The duty to prevent harm is reflacted in the practice of states acceptod as law™
and in intemnational jurisprudence.® The abligation is contained in Article 3 of the
Conventlon on Biolegical Diversity, \\‘thh as a matter of ratification is binding on
every state except the United States.® It is also expressed in the International
Law Commission's {ILC} Draft Articles on Prevention of Transboundary Harm
from Hazardous Activities >

The obligation io prevent environmental harm includes the duly of a state to
protect the anvironimend within the junsdiction of other states and in areas beyond
national jurisdicbon against harm caused by private actratles under its urisdiction

w

Ses Glanvil, De Legibus et Cansueludibas Regru Angtiae (1167-1188)(Beal's edition of
Baame's lransiation), pp 270-277; Bracton, De Leogibus ef Consustudnibus Angliiae
{1250)(Traves Twiss edition), vol. 3, pp 472481, 552-59]. For an early international legal
articuletion, see Mocre, H Digeat of Intemational Law (1906). at 446 ("It is the duly of a state,
within the bounds of legal responsiilnty, to prevent ite berritary . . . from being usad to the injury of
another state™).

Survey of Siate Prachce Relevant to Intermational Liabillty for Injurious Conssguences Arising oul
of Acts Not Prohibeted by International Law, [1888] II{1}{Addendum) Yearbook of the kmernational
Law Commission 1-144, UN. Doc., ACN 4/SER AN1985/Add. 1 (Part 1/Add.1).

Legalty of the Threat or Use of Nuciear Weapons [1996] IC Repons 228, 241-242 (Agvisory
Opinion); Case Concaming Fulp Milfs on the River Uruguay (Argentina v Uruguay), Judgement
of 20 April 2010 Judgmenm, at pp. $6-39, Paras. 198-202, avaifabée at: hitp:tiwww.ic)-
o.org/docketfiles/135/15877 paf

At 3. Ses the Secretanst wabpage for the staius of the parties

hitp:fwew.cbd. int/convantion/partiestist!. Tha United States ia, of course, bound by Article 3's
maver customary lew oblipation to pravent harm, In addiion, it is probable that Articks 3 has “of
Waell” generaied custom binding on the Unitad States under the test enuncisted In Aodh Sea
Continental Sheif Cases (Federal Republic of Germany v. Denmark; Federal Republic of
Gemany v. Netharlands) [1988] 1.C.J. Reports 3, 41-45.

Ardiclas 3-5, Prevention of Transboundary Harm from Hazsrdous Actiwties, G A Res. 82783,
Arnex, U.N. Doe. ARES!S2/6) (8 Decomber 2007). Laadng mtermnational anvirenmental lawyers
have asserted that ‘[{jha 2001 Asticles [on Prevention) offer an authoritative axpostion of the
exigting law", noding that the Articies draw on case tw, state practice and treabes. Patriaa Banie,
Alan Boyle & Catherne Redgwell, Infemnationa Law and the Envionment (3rd ed., 2008), at 141.
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and control.® It is a primary obligation resting on states, the breach of which
gives rise to state responsibility and, without more, the duty to maka raparations,

Under general principles of intemational law a state’s responsibility and Hability
for the activity of pnvate enunes In the transboundary air polluuon context has
been considered by states,™ the majonty of commentators*® and non-official
bodies of intenatonat lawyers*! to consist of an obligation of ‘due diligence” in
taking all reasonable and appropriate measures of prevention,*? at least where
the activity is not inherently dangerous,

In cases that Involve inherently dangerous or hazardous activites, it has been
asseried by ons state that *[t]he principle of absolute llabllrty applies to fields or
activities having in common a higher degree of risk ™ It is repeated in numerous
international instruments and i3 one of “the general principles recognised by

i

Trad Smeller Case (U.S. v Canada), [l UNRIAA 1905, 1930-1081 {1640); Legalty of the Threal
or Use of Nuciear Weapans, [1896(1)) 1.C... Reporis 228, 241-242,

Ses Cass Concerning Gablikovo-Nagymers Project {HungaryiSiovakla), Counter-Memonial of
the Republic of Hungary, Vol. |, para. 6.134; fhid., Counter-Memaornial of the Slovak Republic, Yol,
1, Chap 1X, para. 9.02 ($ Decamber 1994); Infroductory Document Prapared by the Rallan
Government for the Farum an international Law of the Envionment, Stena. 17-21 Apey 1990
(1990), at 57 (nighlighting UNCLOS is moslly based on a dus diligence test}. In addmon
articles already highlighted see Aricle 184 of the Convention (atates are obliged to control
poliution ‘using . . . the best prachicable means at thek daposal).

For an axcallerd doctringl reatment so4 Phoabe Ohowa, State Responaibiy for Transboundary
Air Poltution in Intamanona! Law (2000), et 77-83 (collecting extenaive siats and treaty practics)
Sen also P.-M Dupuy, Overview of the Existing Customary Legal Regims Regarding
Intemational Pollution, in imemational Law and Polution (Danisl B, Magraw, ed., 1091} 81, at 80.
Intornational Law Associabon, Commitiee on Legal Aspects of Long-Distance Air Polution, 671!
Conkerence Report (1984), ot 108-204 (Draft Article 3); fnetitute of International Law, Al Poliution
Acrozs National Frontiers (1987), at 183-229; American Law Inslitute, 2 Resratement ()
Forsign Refations Law of the United States (1987), at §601 OECD. Legal Aspects of
Transfrondier Podufion (1979), at 386.

It ts important to bear in mind, however, “that different primary rules of mtemnational law mpose
differant standards rangiryg from “dus aligence” 1o eirict kabdity, 9nd that breach of the comrelative
obligations gives rias to reaponsdiity withoul any additional requirements. Thers does not appear
fo be any genersl principle of preaumption about tha role of faull in relation to any glven prmany
tula, since # depends on the interpretation of that rule In light of s object o purpase.” James
Crawford, The infemnational Law Commission's Articips on State Responsibility. introduction, Text
and Commenianes 1 (Cambndge Unrv. Press, 2002).

Depariment of Extemal Aftairs, Canada, Clain against the Union of Sovlet Soclaliat Repubiics for
Damage Caused by Sovint Cosmos 854, Annex A, Statement of Claim, para. 22, repiinfed in
(1878} 12 .M. 899, 907,
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civilised nations.™ This view finds support in the practice of other states® and is
confirmed by the writings of aminent publicists *®

Support for the principle of absolute, or more property strict liability, for damage
caused by hazardous activities of private actors has been recently expressed by
the ILC in its Draft Principles on the Allocation of Loss in the Case of
Transboundary Harm Arising Out of Hazardous Activities ("Principles on
Allocation”).*”

The question presented specifically asks “what is the extent of liability” (emphasis
added), and it is submitted that traditional limits on liability are under
reconsideration as activites that, in the formative days of international law, had
no impact on other states bagin to have serious effects on human and
environmental well-being. The twentieth century practice of limiting liabiliry to
encourage development and expansion of economic activity is baginning to cade
to the recognition that human heatth, life and valuable environmental resources
arg theraby put at rigk. The Convention was drafled at a time when there was
little or no expernience in exploring and axploiting minerals as far offshore as the
Area or at the benthic depths. The Chamber may wish to take into consideration
the savere impacts of recent maritime disasters on humen and marine life, as
well a8 ecosystems. Incidents like the Deepwater Herizon explosion and bMowout
of the Macondo well in the Gulf of Mexico have sharply increased internatonal
concemn about the risks of such activitles

Two examples of intergovernmental agreements atternpting to provida protection
from the actions of private partles illustrate this point. In the case of the civil
liability conventions established to manage the costs of oil 2pills from tankers,
pressure from national groups particutarly vuinerable to oil spill darnage led to the
addition of the Supplementary Fund Protocol to the Intemationat Qil Pollution
Compansalion Funds, thus trebling the funds available to compansate damage

43

47

b,

Intamational Law Commiasion, Survey of liablity regimes relevani to the topic of mamatonal
lability fef injundus consaquencas anaing out of acts nar prohibited by intomational Lew
(intemationel llability in case of loss from transboundary harm arising out of hazardous achvibes) -
Prepared by the Secretarial, U N. Doc. A/ICN 4/543 (24 June 2004)

Se0, 0.9, Xue Hangin, Trenaboundary Damage i idemnational Law (2003), 299-300; Francisce
Omego Vicudta, State Responsbility. Liability and Remedial Measures Under Imamational Law:
New Critaria for Environmental Protection. in Envionmentsl Change and Intematianai Law: New
Challonges and Dimensions {Edfh Brown Wess, ed., 1982}, 124, at 133-35; C. Wilfred Janks,
Liabiiity for Unramarardous Activitiee in Intemational Law (1968-1) 117 Recwed des Cows 9B, 156
168 {anakysis of kabilty for deep seabed activity).

Principles on the Allocation of Loss in the Case of Transboundary Harm Ariging Out of Hazardous
Activities, G.A Ree. 81736, Anngx, UN. Doc. AIRESHS1/38 (4 December 2008). See the ILC
Cammantanes on the Principles at, [2006] 11(2) Yaarbook of the Infernational Law Comumission
140, ot 155 (forthcoming), avaidable at

hifp:/unireaty un.org/icextsinstrumanta’english/commentaries®d_10_2006.paf
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from any one incident*® In the case of Annex V| (Liability Arising from
Environmantal Emargancies) to the Antarctic Treaty's Protocal on Environmental
Protection, negotiators sought to establigh a strict liability regime with no
limitation on liability “if it is provided that the environmental emergency resuited
from an act or omission of the operater” committed edther intentionally or
recklessly. *® Moreover, in this regime, the limits on liability are to be reviewed
every three years with the beneflt of sclentific and technical advice.® It might be
noted that state liability is similar to the Convention in that,

A Party shall not be liable for the failure of an operator, other than its State
operators, 10 take response action to the extent that that Party tock
appropriate meagures within its competence, including the adoption of
laws and regulations, administrative actions and enforcerment measures,
to ensure compliance with this Annex.*'

The duty lo provide prompt and adequate compensation for harm arising from
hazardous acfivities

As reflected in Article 235(2) of the Convention in conneclion with pollution,
general international law also recognizes that prompt and adequate
compensation is required for damage to the environmeant caused by actvities
carmiad out under the purisdiction or control of a slate. ¥

Similary, as reflected in Annex [l Articles 4(4) and 22, intemational law also
genarally imposas liability {regardlass of fault) on a private operstor responsible
for harm in the first instance.™ This sort of channelling the initial liability to a
private oE'efator has been the approach of existing interational civil liability
regimes.

Pratoool of 2003 to the Imemational Conventlon on the Establishment of an lnternabonal Fund for
Compensation for Qil Pollution Diamage, 1992 adoption 16 May 2003, entry into force 3 March
2005, IMO Doc, LEG/CONF 14720, See slso Convention on Civl Liability for Damage Resuling
from Acirvities Dangerous to the Environment, ETS No. 50, reprinted in 32 L.L. M. 1228 (1883).
Annex V1 w the Protocol on Environmental Protechon (o the Antacctic Treaty Liability Arising
From Environmental Emerngencies, June 17, 2005, ATCM XVIII, Measurs | (17 Juna 2005)
reprinted in 45 1L M. 3 (2006), Articles 8-10,

ibid., Article %{4).
ibud., Arbcie 10,

Sas Rend Lefeber, Transboundary Envronmental interferance and the Origin of State Liabilly
(1996), 8t 237, n 18 and sccomparntying text. Lefebar oollects extensive practics in support of the
ausiomary obllgaton to ensure prompt, adequate, and effechve compensaton,

Intsmational Law Commeasion, Survey on kability regimes relevant to the topic Intermaionsl
liability for injurieus consequences ansing out of acts not prohdsited by intemational law. study
prepased by the Secretanat, [1885] I(1) Yearboak of the infemational Law Cammission 61-120
U.N. Do, A/CN.4/SER AV1905/A0d.1 (Part 1),

Supra nols 48.
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States, howaver, remain responsible for their own wrongful acts in international
law. in the instant matter, this means that if a state fails to take the "necessary”
and "appropriale” measures required by Articles 13%(2), 153(4) and Annex I,
Article 4(4) of the Convention {as elaborated below in Chapter 4 of this
Statement). the responsibility and liability rest with the state in event of harm

At least two important situations, however, remain unresolved. A question
remains about liability in a situation where a state does take all necessary and/or
appropriate measures required by international law and the actions of a private
operator, like a sponsored entity under the Convenbon, nevertheless cause
environmental harm What party, if any, must bear the loss if the operator is also
without blame for the harm? A simllar question [s posed for liability in a situation
whara a state takes the requisite necessary and/or appropiiate measures and the
privata operator is blameworthy, but insolvent and unable to provide
compenaation. Again, what party, if any, must bear the loss in this drcumstance?
Both situations are a real potential under Artickes 139(2) and Annex I, Articte

The emerging trend in response to these problems is reflected in the ILC's
Principles on Allocation. In terms of legal status. the ILC Commentaries™ to the
Principles have been said by authority to “show that the Commission has made
use of genaral principles of law [and) successfully reflects the moderm
development of civil-iability treaties, without in any way compromising o altering

The point of departure for the Principles on Aliocation is the establishment by
Principle 4(2) of princapal liability for a private operator(s) in the first instance.
However, the Principles racognize a situation may arise in which prornpt and
adequate compensation for harm by a private operator, like a sponsored entity,
fails. In guch a situation, a rasidual liability remains with the state under Principle
4{5) "to ensure that additional financial resources are made available.”

The cogent underlying premise for this residual liability is that in such a case it
woukd be inequitable to leave damages unremedied merely because the source
gtata hae acted with all due diligence or the private operator is insolvent. ¥ This

82.

caused by a sponsored entity.
8a.

4({4) of the Convention,
84.

those which presently exist” *
85
86.
L]

By

As adgopted by e Intemational Liny Commession et fis fifty-eighth sesaion, n 2008, and
submyited to the General Assermnbly as a part of the Commission’s report cavering the work of that
cooeion (A8110). [2006] 11(2) Yoarbook of tho indernational Law Commission 110, 111-182
{forthcoming), available i

Mip /iuntreaty un orghictedtalinstrumenta’english/commentanasd_10_2008 pdf

Patricia Bimie, Alan Boyle & Catherine Redgwael, inlemational Law and the Emvironment (3rd ed.,
2008), at 321

Sea Sacond rapor on intemational kebility for injunious consequences arising out of acts not
prohibsed by intemational law, by Mr Robaert Q Coantin-Badter Specsl Rapporteur, [1881]
{IN(1) Yearbook of the infernationa! Law Commizzion 103, 112-118, U.N. Doc.

ACN.4SER AM881/Add.1 (Part.1); Second report on intemational Kability for injurious
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angument has added force for the Area, which is the common heritage of all
humanity, Why should a party deriving the principal benefit of exploitation of
global public goods™ in the Area be able to shift the loss occasioned by
environmental harm o the world at large? It undemmines long attempts by the
international community to engure that environmental axternalibes associated
with pl..lbllc goods are accountad for and paid by the user benefiting from such
goods

The extant of liabllity under the applicable rules on responsibility and
lisbility

In determining the extent of the liability of states in relation to acts or omissions of
sponsored enfities, it is important to bear in mind that the establishment of
adequate safeguards and an effective liabilety ragime for activities in the Area
were important to the states negotiating UNCLOS.% Without safeguards and
liability, the common heritage of all humanity in the Area established by Article
138 is significantly jeopardised.

A, Inierpretive requirements

In reviewing Dossier No. 29 in the instant matter, it is apparent that the extant of
state ligbility under what was to become Aricle 139 of the Convention and Article
4 of Annex 1l to the convention was imtialty strict liability. Article 11(4) of the 3
August 1970 Working Paper produced by the United States provided, without
qualication, that etates “shall be re gible for damages caused by activities
which It authorizes or sponsors . . .".*' Itis not until the 1976 iteration of the
Revised Single Negetiating Text lhat a limit on liability first appears and was

L1

consequences arising oul of acts not prohiblted by intemstonal lew, by Mr. Julio Barboza.
Special Rapporteur, (1988) (I){1) Yearbook of the intermational Lew Commission 145, 180

It I true that benefits of axplolation {onoe exploitation begins) are iremationally shared under
Articia 82({2) of tha Convertian, but e dstribulion 1 $6 small and widely dapersad as 1o be
inconsaquential to the agument

Soe Convention on Tranabmmdary Lakes and Watercourses, Art, 2(5Hb), avalable at.

. : atercon pdf. Ewropean Charter on the Environment and
Hoalth F'ﬂnclplu I'or Pubrl-c Policy Aﬂ 11 WHO Dac. ICPIRUD 113tCont. Docl, reprinted in
(1990} 20 Emdl Pol & Law 57 Princlple 16, Rio Declaration on Environment and Developmant,
U N, Doc ACONF.15126/Rev.1 (Val. 1), Annax |, 3t §; OECD Countil Recommendation on the
Implementation of the Polluter Pays Principle, Now. 14, 1974, C (74)223 (16874).

Dossier No. 29, Deslar submitted on behalf of the Secretary-General of the Intemational Seabed
Authority pursuant to Articks 131 of the Rules of the Tribunal, hitp /Awww itlos.org/case-

17icasa | Tdossier_an.shtml.

Committes on the Peaceful Uses of the Sea-bed and the Qosan Fioor Bayond the Limits of
National Juradichon, Draft United Nations Convention on the Intemational Seabed Area, Working
Paper, UN. Doc. A/AC.138/25 (3 August 1670), at 3.
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finally expressed in Article 139(2) of the Convention.® The reason for this
change is not explained by or apparent in Dazsier No. 29.

In examining the relavant articies in the Convention sat out in section Il above, it
bacomes apparent that locating the precise extent and limitations of responsibility
and liabifity, if any, is problematic. First, an axptanation is lacking as to why the
Convention negotiators initially adopted a strict liability position and then moved
to limited liabitity. Second. it is necessary to evaluate contemporary rules
regarding reepongibility and liability to determine if the general framework
established by the Convention needs to be read in ight of “further ndes’ of
intermational law on responsibility and liabillty. Third, a number of eminent
publicists have emphasised that “‘obscurity” and "confusion” creatad by Article
139 and Annex lll, Articie 4. In all cases, it is apparent that interpretation of the
relevant Convention provigion is required in guiding thair application.

As indicated in Chapter 2 above, the contemporary starting point for treaty
interpretation is Articles 31 and 32 of the Vienna Convention on the Law of
Treaties (VCLT).* The Intemational Court of Justice has confirmed that thess
provigions reflect customary international Jaw, %

Article 31 and 32 of the VCLT set out a holistic approach to interpretation that
encapsulates {in a non-axclusive mannacr’Pa textual, intentional and teleclogical
meathodologies for determining meaning.

Before turning attentlon to the extent of state liability for sponsored entities, itis
first necessary to understand how primary liability is channelled to the sponsored
contractor under the Convention.

Under Article 139(1), the activities of aponsored entities must *be carried qut in
conformity with [Pant XI].

Under Annex IlI, Article 4(4), a sponsored entity must “carry out activities in the
Area in conformity with the temms of its contract and its obligations under the
Convention,”

Documenis of the United Nations Conference on the Law of the Saa, UN. Doc.
AJCONF 82WP SiRev.1/art | (6 May 1578).

V| United Mations Convertion on the Law of the Sea 1982 - A Commentary (Satya N. Nandan,
Michael Lodgs & Shabtal Rossnne, eds., 2002}, at 124,

Vienna Convention on the Law of Treabes, 1155 UNT.S 331

Cass Concarming Soversignly over tha islands of Ligitan and Sipadan (Indonesia v. Malarsls).
2002 | C.J, Reports 625, 645 (Judgment of 17 Dacembar 2002},

For & claasic application of interpretation a8 & “single combined oparation” sse, Goldsr v Unitad
Kingdom (1978-80) 1 EHRR 524, §32-538.
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A breach of any thesa cbligations by a sponsored entity that results in
environmantal harm entails responsibility on the entity under Annex |1, Article 22.
Articla 22 provides that a spensored entity “shall have the responsibikty or liability
for any damage arising out of wrongful acts in the conduct of itz operations . . .
that are not in conformity with its obligations under the Convention. including Part
Xl, and its contract.

In addition to the two uncertan situations surrounding state liability and
responsibility identified in paragraph 83 above, it is apparent that a third
uncertainty 18 contained in Annex lil, Article 22, inasmuch a8 in order for a
sponsored entity to be held liable its conduct must be “wrongful®. Bacause habilty
will not attach without the predicate of wrongful conduct on the pant of a
spansored entity, the possibility mentioned above in which neither sponsored
aentity nor sponsoring state can be held liable appaars certain lo arise at some
point.

in particular, the limits to respongibility and liability established for both
epongared entiies and sponsoring states in a literal reading of the Articles 139(2)
and Annex i, Articles 4(4) and 22, seems to establith an abamrant damnum
absque injuria when: ij no wrongfulness can be connected to damage ansing out
of the conduct of a sponsored entity's oparations, and ii) the sponsoring state has
taken all necessary and appropriate measures that may ba required. In such a
case, environmental harm would be lefl to fester unremediated.

C The extent of labilty for a sponsoring state

Articla 139(2) establishes liability for environmental harm occasioned by the
failure of a state to camy out its responsibilities under Part XI. However it also
provides an exemption from liability in the following terms: “A State Party shall
not however be liable for damage caused by any failure to comply with this Part
by a person whom it has sponsorad under Articie 153, paragraph 2(b), if the
State Party has taken all necessary and appropriate maasures {0 sécure
effective complianca under Article 153, paragraph 4, and Annex lII, Article 4,

paragraph 4.”

Under Article 153(4) a state must assist the Authority by laking all measures
necessary to ensure . . . compliance [with the relevant provisions of Part Xi] in
accordance with Article 139."

Under Annex [H, Article 4{4) a sponsuring state must ensure that it establishes a
duty on a sponsored entity to observe the terms of its contract and the
Conventicn and mechanisms to secure and compal compliance. It must also
*adopt laws . . . regulations and . . . administrative measures which are . . .
reasonably appropriate for securing compliance® by sponsored entities. However,
like Article 439(2) it provides an exemption from liability: “A sponsoring State
ghall not, howaver, be liable for damage caused by any failure of a contractor
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sponsored by it to comply with its obligations if that State Party has adopted laws
and regulations and taken administrative measures which are, within the
framework of its legat system. reasonably appropiate for securing compliance by
persons under its junsdiction.”

Accordingly, a state that has failed to lake “all nacessary and appropriate
measures” or ‘necessary maasures” or fails to “adopt laws . _ . regulations and . .
. adminstrative measures which are . , . reasonably appropriate for securing
compliance” is in breach of a primary obligation established by the Convention. [t
will be responsible for its breach under intemational law, with atbendant fiabitity.

The measure of its liabillty is well-established by international law: "reparaton
must, as far as possibla, wipe-out all the consequences of tha illegat act and re-
establish the situation which would, in. ali probability, have existed if that act had
not been committed.™’

When a sponsored entity fails to comply with the provisions of the Convention
and the 1994 Agreement. and the sponsaring state has failed to take all
reagonable maeasures to prevent such non-compliance, the state will ba fiable for
the consequences.

Under the tarms of Article 139(2), a state that has taken such measures will limit
its liability accordingty. Importantly, though, a state’s responsibility remains Fully
engaged with regard to the actions of its agents, organs, or individuals that it
directs or controls

The question posed for this Chamber, then, Is whether a clinical reading of the
limits of Article 139{2), in isolaton and without consideration of contamporary
trends in tha law of responsibility and liability, is appropriate.

It is submitted that under Articlas 235(1), 138({2) and 304 of the Convention that
this sort of narrow reading |s to ba avoided, if not prohibited. As highlighted
above, these provislons direct attantion to ganeral intemational law outsida the
Convention in the context of responsibility and liability as it has developed since
the Conventlon was adopted. These provisions indicate that the parbes consider
the Conventlon to be a "living” instrument. that must be interpreted not only in
light of is objecte and purposes under Article 31(1) of the Vienna Convention on
the Law of Treaties, but also in light of present day conditions and evolving

nomitivity.
An evolutionary interpretative methodology for treaties has been recognized even

absent the injunctions contained in Artickes 235{1), 139(2) and 304. In Loizidou v.
Turkey, the European Court of Human Rights observed that:

Faclory at Chorzdw [1928) P.C.1.)., Ser A, No, 17 {Marits), p 40.

Chapter I, Responasiity of Statea for internationally Wrongful Acts, G.A, Res. 56/83, Annex,
UN. Doc. A/RESI56/83 (28 January 2002).

30



492

108.

109,

110.

1.

12

RESPONSIBILITIES AND OBLIGATIONS OF STATES

“the Convention is a living instrument which must ba interpreted in the light of
present day conditions is fimmly rooted in the Court's case-aw , . It follows
that these provisions cannot be intarpreted solely in acoordanca wlth the
intentions of their authors as expressed more than forty years ago.™

Undertakung activibes in the Area creates a unique relationship between the
sponsoring state, the community of nations, the sponsored entity and the
Intemational Seabed Authority. A state's liability ought to be benchmarked to
contemporary standards of responsibility and liability that accords with its rola as
2 sponsor of an entity camying out activites within the Area, which has the legal
status of common heritage for all humarity.

This role and relationship of a sponsoring state makes it particularty appropriate
for the Chamber to have regard to two signlficant aspects of intemational law that
hava developed outside of the Convention in datermining the contemporary
extent of sponsoring state liabahty for actions or omissiona of sponsored entities
that cause environmental damage to the Area.

First, the Chamber should be attuned to tha fact that often tha activities of
spongored entitios will involve hazardous aspacts. As such, it seems that
application of the pnnciple of strict state liability associated with hazardous
activities as discussed above will be waranted in relevant circumstances.™

When so applied, the principle of strict liability would render nugatoly the limiting
clauses in Articles 139 and Annex lil. Article 4.

Second, tha Chamber olight to make allowance for the advent of the principle of
residual state hiabllity embadiad in Principle 4(5) of ILC Principles of Allocation.
Principle 4(5) provides: "[i]n the event that tha [necessary and appropriato]
measures . . . are insufficient to provide adequate compensaticn, the State of
onigin should also ensure that additional inancial resources are made available.”
Application of the principle of residual iability would prevent the occurrence of
tha two situations identified above in which no party is responsibie for
environmental harm,

As explained in Chapter 4 below, the application of the principle of residual
responsibility could be furtherad by reading it into the Conventian provisions
(Articlos 139 (2), 153{4), and Annex [Il, Article 4(4)) that require states to take “all
necessary and approphiate measures” or to take “necessary measures’ or to
“adoptiaws . . . regutations and . . . administrative measures which are . ..
reasonably appropriate for sacuring comphance”,

Loizidou v Tukay, 40/1993435/514 (23 Februsry 1995), st para. 71. See also the Inter-
Amarican Court of Human Rights, The Right iy Infarmasion on Conswlar Asaisience in the
Framework of the Guarsniess of the Due Process of Law, Advisory QOpindon OC-18/89 (1 October
1598), at para, 115 See also concuming opinion of AA Cangado in the same madter, at para, 10.

See the discuasion in Xue Hangin, Transboundary Damage in infemetional Law (2003), 288-300.
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This would necessitate two requirements in addition to requirements already
identified in Chapter 4 below: i} that states "take all necessary measures to
ensure that prompt and adeguate compensation is available for victims of
transhoundary damage caused by hazardous activities located within its termitory
or otherwise under its jurisdiction or control’ (See Principle 4(1) of the Principles
on Allocation), and ii) that states “provide their domestic judicial and
administrative bodies with the necessary unsdiction and competence and ensure
that thess bodies have prompt, adequate and effective remedies available in ths
event of transhoundary damage caused by hazardous activities located within
their territory or otherwise under their jurisdiction or contral.” (Principle 6{1) of the
Pnnciples on Allocation).

Iv. Conclusion

One of the most important norms upon which the Convention rests that of
common heritage The astablishment of the Area, together with its common
hertage isgal status, in Article 136 of tha Convention was a major achlevement
in the history of tha law of the saa and, indeed. in the history of intemational law.
The actual expression of the concept of common heritage through the work of the
International Seabed Authorty will mark another significant milastone for
international law.

As the intamnational communily moves closer to exploding the resources of the
deap seabed, it is imperative that an adequata and affective liability ragime is in
place to protect and preserve a mostly unknown anvironment. Tha environment
of tha Area has importance for activities othar than mining. For instance, deep in
the hydrothermal vent ecosystems of the Area may lie life forms that stll await
discovery and development of options for energy, food, and medicine for present
and future generations. Moreover, we are largely ignorant of tha fult Implications
of how rmining will harm the environment. For example, it 15 sbll unknown how
mining will impact benthic life and its food supply away from mining areas.

A significant defect cumentty exists in the liability framework conceming harm
caused by a sponsored entity in the Area. It has the potantial o render the
liability regime inadequate and ineffectve. The problem is the near cartainty that
significant, recuring environmental harm caused by sponsored entities will accur
for which tha text of the Convention seems to impose no liability. The Convention
itself provides as solution for the possibility of gaps in liability by sllowing
international law outside the Convention to ba brought to bear in these stuahons.
As demonstrated, the application of the doctrine of strict liability 11 conrtection
with hazardous activities and the use of contemporary developments in
international law in the form of the ILC Principles or Allocation establishes
residual stale liability in case a sponsored entlty (or any other party) escapes
liability or is insclvent. In this way existing intemational law provides the solution.
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CHAPTER 4

QUESTION 3: WHAT ARE THE NECESSARY AND APPROPRIATE MEASURES

117.

118.

THAT A SPONSORING STATE MUST TAKE IN ORDER TO FULFILL IT8
RESPONSIBILITY UNDER THE CONVENTION?

I The scope of the third question

A Background

At present, there are eight contracts with approved plans of work aliowing
axploration in the Area; another two are pending.”* Of the sight contracts in force,
at least one contractor appears to ba a spongored entity under Article 153(2){b)
of the Conventon.” The pending applicalions for approval of plans by the
Republic of Nauru and the Kingdom of Tonga both involve sponsored entities ™

All approved contracts and work plans contain Standard Clausas for Exploratron
Contract™ ("Standard Clauses™) as set out in Annex 4 of the RPEN, These
standard cfauses contain contractor obligations that include: environmenial
monitering, environmental, fechnical and financial reporting, contingency and
amergency planning and the commitment to comply with “the terms of this
contract, the rules, regulations and procedure of the Authority, Part X of the
Convention, the Agreement and other rules of intemational law not incompatible
with the Convention.*™ Contractors sponsored according to Articke 153 (2) (b) of
the Convention are hereafter refarred to as “sponsored contraclons®.

Il

"

Report of the Secretary-General of the Internahonal Seabed Authority under Articke 166,
paragriph 4. ¢f the Lintted Nations Convenbon on the Law of the Sea. UN Dee ISBAMG/A2 (8
March 2010, 15-17.

Confract for Explaration betwean the International Seabed Autnority and Ceep Ocean Resources
Development Co., Ltd , Doasier 21, Dosaler submitied on behalf of the Sectretary-Genersl of the
Intemaanal Seabed Authomy pursuant to Article 131 of the Rules of the Tribunal,
hiip_/Aww.itlon orglease-17/case 1 Tdossier_en shimi.

Ses Reporl of the Secretary-Ganeral of the Intemnational Seabed Authority under Articla 186,
paragraph 4, of the United Nations Convention on the Law of the Sea, UN. Doc. ISBA/T A2 (23
March 2009), 17; Raport of the Secretary-Ganaral of tha intemational Seabed Authorily under
Arhcle 168, paragraph 4, of the Unwied Nabons Convention on the Law of the Sea, U.N. Dac.
ISBAS1GIA2 (B March 2010), 18-17.

Annex 4, Sterddard Cleuses for Exploration Contract, U.N. Doc. ISBAAILTCANFI/AS 2 (16
March 1958). online 8t Mip /Avww.sa_ong.mffiles/documents EN/Rega/Code-Annaxd pdf.

iwt.. Section 27.1.
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In its third quastion, the Council has asked the Chamber to render an advisory
opinion on “the necessary and appropriate measures that a sponsoning Stata
must take in order to fulfil its responsibility under the Convention, in particular
Article 139 and Annex Il, and the 1994 Agreement”.”®

The scopa of tha measures that must be taken by sponsoring States is governed
by Part X, other provisions in the Convention and relevant internatonal law, As
discussed in Chapter 2, Part X requires sponsoring States to take measures and
enact legislation to ensure compliance with the Convention. In particular, States
must

{a) lake measures tu ensure compliance with Part Xl {Arbcte 153(4)}, and
protection and preservation of the marine envirenmant Part XII; and

{b) enact and enforce domestic legisiation necessary to give effect to the
obligations under the Convention (Annex (i, Article 4{4) and Article
209(2)) and protect and preserve the marine environment {Article 182).

Accordingty, in order to fulfil their responsibities under the Convention
sponsoring States must take measures to ensure protection and presarvation of
the environment. These measures must in tum be given lagislative effect (Annex
Ill, Article 4{4)). States have a further obligation to ensure that such legislation is
enforoed through adminlstrative measures.”” The remainder of this staternent
considers the obligations to take measures and enact legislation in more detail.
In particular

{a) subheading Il distils, from the analysia under Chapter 2, the general
measures that sponsoning States must take:

{b) subheading lil discussee how thoea ganeral Measures are mMore
specifically addressed (in some instances) under the RPEN and other
regulations, and

{¢)  subheading IV addresses the manner in which measures should be
provided for and administerad under a sponsoring States domestic
legislation.

International Seabeg Authorty, Dectnion of the Council of the Intemational Seabed Authority
requesting an adwsory opirson pursuant to Article 181 of the United Nations Convenbon on the
Law of the Sea, UN. Doc. ISBAMACH] (8 May 2010).

The obligation to prevent pollution ‘entaite not only the adoption of appropriste rules and
measures, but also a certan level of vigilancs in their enforcement and the exercise of
admanistrative control applicable o public and prvate operstors.” FPip Miffs on the River Linuguay
{Argenting v. Uruguay) Merits, Judgment, .C.J. Reports 2010, pars 157
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Necessary and appropriate measures sponsoring States must take

122. The measures that sponsoring States should take under Part X1 and Xl of the

Convention can be summarised as including infer afia.
{a) adherence to the following environmental prinaples:
i. protection and preservation (Arlicles 192 and 194(5)).

ii. best practice (Article 194(1});

il.  pravention of damage (Artice 194(2));"*

W cooperation,”™ and

v a precautionary approach (Article 31(2) of the RPEN).
{b) implementation of the following environmental practices:

i. appr%riate. transparent scentific data collection and research (art
200);

i.  Environmental Impact Assessmant,""

iil. notification {art 198);

iv. contingency planning {Article 159); and
v.  monitoring (Artice 32(8) of the RPEN}.%

His “overy Slate's obligalxnn nol to ik knawingly its temitary to be used for acts conirary ts the
rights of other States’, Carfy Channel (Unvied Kinggdom v, Albarsa) Metits, Judgment, | C J.
Reports 1948, p 22. See also, Pulp Mills on the River Uruguay (Argentina v. Uruguay) Ments,
Judgment, L.C.J. Reports 2010 at para. 197, and LegaMly of the Threst or Use of Nuclear
weapans Advisory Opinion, |.C J. Reposis 1986 (I). p.242. para. 28.

This Tribunal has hald *the duty to coopacate is 8 fundamantal principle in the: prevention of
paliubon of the marne envirorment under Part Xl of the Convention and general intemational
iaw and [that] rights arise therefrom which the Tribunal may consider appropnate to praserve
under Article 290 of the Convenbon.” MOX Pfamt Case, ITLOS Reports 2001, p 95, para, B2
Especlally as neaded to effactuate risk managemand, development of capacity to prevent and
reapond to incidants, snd to asssssmant of labity i case of such mardents (saa aleo art 204,
205}.

Environmentsal Impact Asseasment, whils not expressly requred by the Convantion. can be
infarred from Asticle 208 of the: Convention. In eny case, Environmentad Impact Assessment "has
gained 30 much acceptance ameng Stales that it may ba considered a requiremend under
genersl irtamationsal law to undertaka an envirorments! impact aseessmant whare there is a risk
that the proposed indusirial acivity may have & significant adverse smpact in 8 ransboundary
context, in particular, on & shered resource.” Pulp Mils on the River Uruguay {Argenting v.
Uruguay) Merits, Judgment, 1.C.J. Reporis 2010, para, 204.
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ll. Regulations and Standard Clauses

A. Polymeatallic Nadules

The most comprehensive dascription 1o date of the obligations applicable to the
contractor, the Authority and the sponsoring States in prospecting, exploration
and exploitation of polymetallic nodules in the Area is set out in the RPEN.
These include the Standard Clauses under Annex 4.%°

Tha specific obligations on sponsoring States indicated in the Regulations are in
addition to their general obligation to assist the Authority in ensuring complisnce
by the contractor with those regulations and the terms of the contract. They are
examined sequentially

1. Monitoring end Environmontal impact Assessments

Under Regulation 31 of the RPEN. aponsaring States, in collaboration with
contractors, interested States or entities and the Authority, must establish and
implernent programmes for monitoring and evaluating the general impacts of
deep seabed mining on the marine environment™. A sponsoring State must also
contribute to the astablishment and implementation of a programme to monitor
and report the impact on the marine environment of a specific contractor's
achwties *

Section 5 of the Standard Clauses further describes the obligation of the
contractor it redation to environmantal monitoding in order to prevent, raducs and
controd pollution and other hazards to the marine environment and provides that
specifications for the basafineg, monitoring program and reporting must be
determined under the guidance and confrol of the Authority. Reviewed
Recommendations for the guidance of contractors for the assesament of tha
poasible environmental impacts arising from exploration for polymetallic nodules
in the Area are close to compietion®. A standard sampling protocel and a
storage protocol for archiving data are designed to improve the establishment of
baselines and thus the quality of enwronmental impaci assessments carried out
by contractors. It is noted that there is no mantion of the sponeoring States in the
detailed provisions of the Standard Clauses nor in the Racommendations. [t can
be infermed from this that it might only apply to sponsoring States through their
obligation to ensure compliance by the contractor to these clauses.

I A

‘[Ojnca operations have siarted and, where necessary, throughout the life of the project,
continuous monitoring of its afects on the snvironment shall be undertaken.” Pulp Mifs on the
River Uruguey (Argenting v. Unuguay) Mexita, Judgmant, 1.C.J. Reports 2010, para. 205

Supra note 72.

RPEN Regulation 31(6)
RPEN Ragulabon 31(4)
1SBAHACIT
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2 Training Programimes

Cooperation with the Authority and the contractor in the establishment and
follow-up of training programmeas for the personne! of the Authority and of
developing States is another obligation on the sponsoring States contained in
Regulation 27 of the RPEN. The scope and the financing of these programmes
are subject to negotiation between the contractor, the Authonty and sponsoring
States (Section 8 of the Standard Clauses).

3. Contingency planning and emengency orders

Saction & of the Standard Clauses provides that contactors must submit a
contingency plan 1o “respond effectivaly to incidents that ara likely to cause
serlous harm to the marine environment”. However, if these reveal insufficient or
if an incident requires i, temporary measures and emergency orders®” can b
15sued by the Authority to prevent, contain and minlm:ize serious harm to the
marine environment, following prior notificabon to sponsoring States and to all
interested partiea when the incident becomes known. Emergency orders ‘may
include orders for the suspension or adjustment of operations.”

To ensure compliance by the contractor with emergency ordere, the RPEN
provides that the contractor must supply a guarantee to that effect. However, if it
does not, the sponsoring States have the abligation to take necessary measures
to ensure that the contractor provides such a guarantee or shall take measures
to ensura that assistance is provided ta the Authority (Regulation 32 (1) and (5)
of the RPEN).

In circumstances where a coastal Stata believes that activities in the Area “may
cause serious harm to the marine environment under its jurisdiction of
sovereignty”, the contractor and sponsoring States must be given an opportunity
to sxamite the evidence (Regulation 33 of the RPEN}.

It is notable that the obligations of sponsoring States 3o far reviewed, where they
concem activities carried out by their sponsored contractor, have been designed
to assist the Authority in ensuring comphance with the contractor’s obligations.

4. Pracaution

Tha direct obligation on sponsoring States to take a precaubonary approach,
contained in Regulation 31 of the RPEN, ie of a slightly different nature as it does
not refer to cooperaton with, or assistance to, the Authority or the contractor.
This is confirmed by tha general language of the RPEN in the wording of the
obligation and the reference t Article 145 of the Convention and of Pnnciple 15
of the Rio Declarabon.

@

Pursuant to Asticle 182 paragraph 2 (w) of the Convention
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Further, this provision refers to the need for implementing regulations, which
have not been adopted so far.® It 1s noted that the RPEN requires the
establishment and implementation of monitoring programmes designed to inform
environmental impact assessment The provisions considerad previousty
implement some of the steps necessary in a pracautionary approach.

it follows from the provisions of the RPEN (including the Standard Clauses in
Annax (I} exarmined in this Chapter that the obligations of sponsoring States
rolate either ko the protection of the environment (where the most direct
obligations are provided for) andior to the assistance of the Authority to ensure
compliance by the contractor. With regards to assistance to the Autherity, itis its
duty to ensure compliance by the contractor. The measures needed may
concem all aspects of the contract and the applicable regulation, including
ospecial[!oﬂ'la tachnical and financial capabilities of the contracter®, its financial
raporting™ o the inspection of the contractor's vessels and installations.”"

B.  Other Minarals

There |s to date no equivalent to the RPEN for the exploration and exploitation of
minerals other than polymetallic nodules. However new regulations on
prospacting and exploration for polymetallic sulphides are expacted from 2011
for prospecting and exploration of cobalt-nch ferromanganese crusts. The current
drafts are essentially based on the RPEN,™ particularly with respect to
sponsoring States' obligations. However, Regulations 33 and 34 contain more
detailed specifications on measures to ba taken for the protection and
presarvation of the marine environmant, espacially with regards to environmental
impact assessment, and for Intemational baselines and monitoring.* The RPEN
therefore provide useful guidance on the measures sponsoring Slates must take
under Part X| of the Convention. The standards set by in the Code for
Environmantal Management of Marine Mining {"the IMMS Mining Code’),
adopted by the Intemational Marine Minerals Society™ can also be useful.

While Regulation 31 paragraph 2 of the RPEN provides for a precautionary
approach to ba applied by sponscnng States and the Autherity in order to secure
affective protection of the manne environment from hamiul effects which may
arige from activities in the area, this provision aiso calls for implementabon, which
to date has not been adopted. Difficulties in the application of this obligation in

This is st mentioned in the Draft Regulations on Prospecting and Exploraton for Polymetallic
Sulphides in the Area in ISBAMBICIL.S, Regulation 33 paragraph 2

Regulation 12 of the RPEN

Sechons 10 and 11 of the Standard Clauses

Saction 14 of the Standard Clauses

SBA6M 23 Aprll 2010 and SBFE/16 § May 2010

ISBAMAICALS

15BAMGATC/2
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the context of exploration and exploitation of minerals in the Area are often
hightighted®. The attention given to the design of monitoring programs and
impact assessment by the Authonty is designed to better inform this obligation of
a precautionary approach.

Section 4 (3) and secion 17 {1} of the Standard Clauses refer {0 "goed mining
industry pracboes” as a minimum standard against which lo asses the quality of
the performance of a contractor. Athough it is still a non-binding instrument, the
IMMS Mining Code, which it beaing considerad by the Authority, could provide
regulatory predictability and minimization of risk in environmental matters, The
IMMS Code sats a framework and benchmarks for the development and
implementation of an environmental programms for marine minerals exploration
and extraction by marine mining companies at their operations.® it includes the
adoption of the precautionary principle. In addition to best practica protedures for
environmental and resource protechon, it also refers to applicable laws and
policies which are to be observed, The commitment by the ¢ontractor 1o apply the
provisions of this code would assist spensoring States in fulfilling part of their
obligatioms refating to the protaction and presarvation of the marine environment.

IV.  Necessary laws, regulations and administrative measures

Annax {!| Article 4{4) provides that spongsonng States are deemed to have fulfilled
their obligation to secure compliance by the contractor when they have adopted
laws and regulation and faken administrative measures reasonably appropnate
for securing compliance by persons under thair jurisdiction. Regulation 11 of the
RPEN provides that the certificate of sponsorship (issued by the sponsoring
State) must contain a statoment that the applicant contractor IS subject lo the
affactive control of the sponsoring State or its nationals

To mandate that a contractor comply with given obhgabons, a sponsoring State
must have jurisdiction over this contractor when it carrles out activities in the
Area. By definition, the sponsored contractor is a national of the sponsoring
Stata. This appears to simphfy the issue of jurisdiction, but only to the extent Lhat
the contractor is not a “shell company™ and tha sponsoring State's jurisdiction can
reach the responsible corporate officers and relavant corporate assets. Laws,
regulations, and institutional arrangements to ensure adequate state control and
enforcement Jurisdiction ara nesded. Substantive laws and regulations allowing
the sponsoring State to take such measures are atso needed This Is particularly
redevant in tha contaxt of emergency orders issuad by the Authority if they require
enforcement measures.

See for instance, (SBAMUCIINF .1
ISBAMBICT
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It follows from subheading Il that the laws, regulations and administrative
measures must addrass the obligations that sponsoring States are responsible
for, namely the generai obligation of ensunng compliance by the contractor with
the applicable laws, and the many specific obligations provided for in the
Regulations, many of which involve an obligation of cooperation with the
Authority and the contractor.

The rule that a State’s laws and regulations, to prevent, reduce and control
pollution from activities in the Araa, must be “no less effsctive than the
intemational rules. regulations and procaduras” astablished for this purpose®
gives some useful guddance to determine that tha laws and regulations adopted
are of a standard that is sufficient to mest tha threshold implied in Article 138 of
the Convention.

The principle of best practice applied in Articie 194(1) of the Convention is
another useful source to inform the standard set in Articles 139 and 153. To be
acceptable as “‘necessary and appiopriate”, laws and regulations of a sponsorning
States have lo first meet the minimum standard required by best practice in this
matter

C. Administrative measures

It is apparent that the applicebls laws and regulations are very general with
regards to sponsoring States obligations and thet the specific situations and
measunas they will have to take to fulfil their responsibility will depend on a
varlety of factors including infoer afie: (j) constraints faced by sponsoring States;
(i) operational constraints faced by the contractor; {iil) cooperation of the
contractor; (iv) types of minerals explored or exploited and the technologies
relied on; and (v} environmental impacts from the activity (as a result of the
methods employed as well as tha surrounding ecosystems).

Itis submitted that in this regard, the Authority’s directions, recommendations
and measures play e critical role, especially where there is no implementation
regulation. In that way, the Authorily guides the necessary and eppropriate
administrative measures expacied from sponsoring States.

As previously demonstrated, sponsoning States have, in addition to the obligation
to anzure compliance by the contractor with its obligations, the obligation to
cooperata in and coniribute to the establishmant of monitoring, reporting and
training programmes. In addition to laws and regulations, this would require
tinancial and human resources as well as adequate capacity. This offers an
ilustration of the diversity of adminisirative measures which might be needed.

Articke 209 of the Convantion
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it is submitted that the provisions contained in the draft sponsorship agreement
prepared by the Republic of Nauru, as an attempt to demonsirate that the State
has taken ‘all nacessary and appropriate measures' in listing types of measures
and powers required from the sponsoring State, is very useful but insufficient

To fulfil their responsibiliias, eponzoning States need to demonstrate that the
measures taken through the adoption of laws and regulation are those needed to
meet thair obligations. It is submitted that this can only be appreciated a
posterior. Even where laws and regulations appear o meat minimum
international standards, they might prove to be ineflective when implemented. As
mentioned in Annex Il Article 4 {4), the laws and regulations adopted and the
administrative measures taken by sponsoring States must be, "within the
framework of flheir} legal system, reasonably appropriate for securing
compliance” (emphasis added). This requires a contextual interpretabon.

Whethar administrative measures fulfil the sponsoring State’s responsibility also
needs to ba considered once the measures have besn taken. This requires
investigation of the circumstances in which they were taken, their efhciency and
possibly the alternatives available. This can only be done a postenon. It is
submitted that sponsoring States cannot be deemed to have met their obligations
on the basis of a written demonstration of the high environmeantal standards met
by their laws and regulations. In such case, their patential responsibility would
depend on the implementation of the laws and regulation and/or on the
administrative effectivety taken. Thus, a sponsoring State can only be sure to
have fully fulfilled its responsibility after the activities sponsored and the related
impacts have stopped and sponsorad contractors are themseltves released of
their obligations.

It shoukd be noted in that respact that prospacting and exploration 13 stll a recent
phenomenon in the Area. As implementad regulations and the Authority's
guidance and practice develop, the standard of the ‘necessary and appropriate
measuree’ will inevitably become more and more specific and onerous.

It lists (@) Preventiva measures; (b) Regulatory measures, {¢) Deterrants (undertakings and
indemnities); (d) Financial undertakings, insurance and guarantees; and, (e) enforcement
maasures. (ISBA/16C/8)
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CHAPTER 5

CONCLUSION

0On 18 May 2010, the President of the Seabed Disputes Chamber adoptad an
QOrder on the conduct of the proceedings in Cass No. 17. According to the Order.
organizations invited as intergovemmental observers in the Aasembly of the
Seabed Authority were considered likely to be able to furnish information on the
questions submitted to the Chamber in Case No. 17. The International Urion for
the Conservation of Nature and Naturai Resources (JUCN) was identified by the
Authority as such an observer and i the Order was invited 1o *present written
statements” in Case No. 17.

The IUCN welcomes the opportunity it has had to provide the Chamber with
information in Case No. 17, in its capacity as oldest and largest global
environmental network, with a membership of mare than 1,000 government and
NGO member organizations, and almost 11,000 velunleer aciantists and other
oxpants in more than 160 countries.

The IUCN is not an advocacy organization, however, and the information
provided stems from its overarching migsion to influence the conservation and
integrity and diversity of nature and to ensure that any usa of natural resources is
equitable and ecologically sustainable.

It is in the spirnt of this mission that the Chamber is urged in this Statement to
take a broad view of the legal obligatione of states eponearing activities in the
Area in connection with Question 1. This mission also informs the Statement's
lagal position that the Chamber should nammowdy interpret any limration of llability
for sponsoring states in relation to entities that states have sponsored to conduct
activities in the Area in connection with Queston 2. It also underlies the viaw
that no complete legal list of exculpatory “necsssary and appropnate measures”
is possible to formulate except on a case by case basis, even though minimum
requirements are possibla to highlight in connection with Question 3.

The Order of 18 May 2010 of tha Presidert of the Chamber indicatas that the
JUCN may submit oral statemants on the questions submitted to the Saabed
Disputes Chamber in Casa No. 17 and invites the IUCN to indicate by 3
September 2010 its intention in this regard.

It is the intention of tha JUCN to have legal counsel regponsible for the

preparation of this Statement to present oral submissions in the mafter and legal
counsel nesponsible for this written statement will appear
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