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Introduction

1. On 6 May 2010, the Council of the International Seabed Authority {hereafter ‘the Council’ and
“the Authorlty’), decided, In accardance with Article 191 of the United Nations Canvention on the Law of
the 5¢a {hereafter ‘the Convention’), to request the Seabed Disputes Chamber of the International
Tribunal for the Law of the Sea {(hereafter ‘the Chamber’ and ‘the Tribunal’) to render an advisory
opinion on certain legal questions ansing within the scope of Its activibes, The full text of the decision is
contained In document ISB8A/16/C/13 and is also reproduced in Chapter  of the present written
staterment. The questions ralsed in the decision are the fallowing:

1 What are the legal responsibiiities ond obligotions of States Porties to the
Convention with respect to the sponsorship of activities in the Areg in occordonce
with the Conveation, in particular Port XI, and the 1554 Agreement relating to the
Implementotion of Port X of the Convention?

2. Whot is the extent of liability af o State Party for any foilure to comply with
the pravisions af the Convention, in porticular Port Xi, ond the 1994 Agreement, by
on entity whom it hos sponsored under Article 153, paragraph 2 (b), of the
Convention?

3 What are the necessory ond appropniote measures that & sponsoring State
must toke int arder to fulfil its responsibility under the Convention, in particulor
Articte 139 ond Annex ll, ond the 1994 Agreement?

2. By Order 2010/3 of 18 May 2010, the President of the Chamber lnwited the States Parties to the
Convention, the Authority and the intergovernmental ofganizations Invited to participate as observers in
the Assembly of the Authority to present wntten stetements on the questlons submitted to the
Chamber. By the same Order the President of the Chamber fixed 9 August 2010 as the time-limt within
which written statements on the<e questions might be presented to the Chamber in accordance with
Articke 123, paragraph 3, of the Rules of the Tnbunal, Subsequently, the time-limit was extended to 19
August 2010,

EX Thes Written Statement is Intended to assist the Chamber in rendering its advisory opinion on
the three questions addresced to it by the Councll of the Authority by providing neceisary background
information on the request itself, as well as on the regulatory regime governing actlvities of praspecting,
exploration and exploitation in the Area {defined in article 1 of the Convention as “the seabed and ocean
floor and subsoil thereof, bevond the limits of nationa jurisdiction’). The Statement contains the
following chapters:

Chapter | s2i5 out the Council's decision requesting an advisory opinkon and descnbes the background to
the decision,

Chapter |l reviews the Chamber's jurisdaction, issues as to admissibility and the applicable law.

3
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Chapter ) describes the content of the dossier submitted on behalf of the Secretary-General of the
Authority pursuant to Article 131 of the Rules of the Tribunal containing documents, decisions and other
material likely to throw fight on the questions on which the sdvisory opinkon is sought.

Chapter (¥ provides an outhine of the regulatory regime relating to activities in the Area, as reflected in
the Convention, the 1334 Agreement for the Implementation of Part Xi of the Unsted Nations
Convention on the Law of the Sea of 10 December 1982 [hereafter ‘the 1334 Agreement’} and the rules,
regulations and procedures of the Authority.

Chapter ¥ presents concluding comments.
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Chapter |
The Requast for an Advisory Opinlon

11 On 1 Maich 2010, the Permanent Mission of the Republic of Nauru to the United Nations, on
behalf of the Government of Nauru (hereafter ‘Naury’) submitted to the Secretary-General of the
Authonty a proposal to seek an advisory opinion from the Chamber on matters relating to sponsoring
State responsibility and liabdlity, The proposs! submtted by Nauru was arculated 10 all members of the
Authority as an offlcial document under symbol 1SBA/LE/(/6.

1.2 In its paper Nauru stated that

in 2008 the Republic of Nounu sponsored an application by Nauru Ocean Resources int,
Jfor o pian of work to explore for pofymetoliic nodules in the Area. Naury, itke mony
ather developing States, does not yet possess the technical ond financiol copacity to
undertake seafloor mining in internationo! waters, To porticipate effectively in
octivities in the Areo, these States must engage entities in the globel private sector {in
much the same way as some developing countries require forelgn direct investment).
Not only do some developing States lock the finonciol copacity to execute o seofloor
mining project in interational woters, but some olso cannot afford expasure to the
legao! risks potentially ossocioted with such ¢ project. Recognizing this, Noun'’s
sponsorship of Nauru Ocean Resources Inc. was originally premised on the assurnption
that Nouru could effectively mitigate fwith a high degree of certainty) the potential
lighiilties or costs arising from its spensorship. This was impartant, as these liobilities
or costs could, in same circumstances, for exceed the financia! copacities of Nouru (os
well o8 those of many orher developing States). Unlike terrestrial mining, in which o
Stote generatly only risks losing that which it already hos (for example, its naturol
environment}, if a developing Stote can be held loble for octivities In the Area, the
State moy polentiolly face losing more than it actuolly hos.”

Nauru further stated in the paper that

... if sponsoring States are exposed to patential significont ligbilites, Nauru, as well as
other developing States, moy be precludad from effectively porticipating in ottivities In
the Area, which is one of the purposes and principles of Part X! of the Convention, in
porticular as provided for in grticle 148; orticle 150, subporograph f¢); ond orticie 152,
paragroph 2, As o resuft, Nouru cansiders it crucial that guidonce be provided on the
interpreration of the relevont sections of Port X0 pertaining to respansibifity and
liobility, so that developing States con assess whether it is within their capobilities to
effectively mitigote such risks and in turm moke an informed decision on whether or
npt to porticipate in activities in the Area.

Nauru then requested the Coundil to seek clarification from the Chamber with regard to a series of
specific questions,
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13 The request by Nauru was Incorparated as ltem 7 of the Agenda of the Council, as adopted at Its
150th meeting on 27 Aprif 2010 {ISBA/16/C/1, Dossier No. 1}'. The Council discussed agenda Item 7 at
its 155th, 160th and 1615t meetngs. Thirty-two delegations {members and observers} took the floor to
express their views on the topic. Different views were expressed on the issues raised in the paper
submitted by Kauru. Rather than attempt te summarize those views in the present staternent,
reference is made to the list of speakers and unoffical account of the records of the discussions at those
meetings compiked by the secretariat andl included in the dossier submitted on behalf of the Secretary.
General a5 Dossler No. 3 as well as to the wntten statements cirtulated by Nauru on 3 May 2010 and Fip
on 3 and 6 May 2010 [Dossier No 4).

14 The eventual decision of the Courxil, taken at its 1615t meeting on & May 2010, was not to
adopt the proposal as formulated by Naury, but to reguest the Chamber to render an advisaty opinion
on three more general questions, The full test of the decrsion is contained in document ISBA/16/C/13
{Dosser No. 7) and reads as follows:

The Counci! of the internationol Seabed Authorty,

Considering the fact that developmental activities in the Area have already
commenced,

Bearing in mind the exchange of views on legal questions arising within the scope of
aclivities of the Council,

Decides, in accordance with Artide 191 of the United Nations Convention on the Law
of the Sea {‘the Comvention’), to request the Seabed Dusputes Chamber of the
International Tribunal for the Law of the Sea, pursuant to Article 131 of the Rules of
the Tribunal, to render an advisory opinkon on the following questions:

1.  What are the legal responsibilities and obhgations of States Parties to the
Conventlon with respect to the sponsorship of activities in the Area in
accordance with the Convention, in particuiar Part X, and the 1994 Agreement
relating 1o the Implementation of Part X1 of the United Nations Conventhon on
the Law of the Sea of 10 December 1962?

1.  What is the extent of ltabibty of a State Party for any faiure to comply with the
provisons of the Cormvention, in particutar Part X1, and the 1994 Agreement, by
an entity whom it has sponsored under Articke 153, paragraph 2 [b), of the
Convention?

3. What are the necessary and appropniate measures that a sponsoring State must

take in order to fulfil s responsibliity under the Conventlon, 1n particular Article
139 and Annex I, and the 1994 Agreement?

' Rederences to Dossler numbers in the written wtatement are references 1o the Dossier submitted to the Chamber
on behalf of the Secretary-General of the Authonty puriuant to article 131 of the Rutes of the Tnbunal (See
Chapter I},
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1.5 By way of background to the request by Nauru for an advisory opinion, it may be informative to
recall that, on 31 March 2008, two companies, Nauru Ocean Resources Inc. and Tonga Offshore Mining
Ltd., formally notfied the Secretary-General of their intention to make an application for approvalof a
plan of work for exploration tn the sreas reserved for the condutt of activities by the Authonty through
the Enterprise o in association with developing States pursuant to the Convention, Annex fll, Article 3
(hereafter ‘reserved areas’).” Thereafter, In accordance with reguiation 17{1) of the Regulations on
Prospecting and Exploration for Polymetallic Nodules in the Area (hereafier ‘the Regulations’) ) the
Secretary-General on 11 Apnl 2008 forwarded such notification to the Entemprise (represented by its
Interim Direcior-General}, whereupon the Interim Director -General informed the Secretary-General in
writing that the Erterprise has no current intention of carrying oul activities in the areas under
apphcation.

1.6  Thereafter, on 10 Apnl 2008 the Authority received two apphications for approval of a plan of
work for exploration in reserved areas. These applications were submitted by Nauru Ocean Resources
in<. (sponsared by the Republic of Nauru) and Tonga Offshore Mining Ltd. {spensored by the Kingdom of
Tonga). These represented the first application made for approval of plans of work in reserved areas. In
the case of Nauru Ocean Resaurces Inc,, the application covers a total surface area of 74,830 square
kilometres in the Oanon-Chpperton Zone of the Pacfic Ocean. The area lies within the reserved areas
and is divided into four regions, 1A, 18, 1€ and 10 covering areas of the seabed from within reserved
blocks 13, 15, 22 and 25.

17 Pursuant to the Convention® and the Regulations, the applications were placed before the Legal
and Technlcal Commission of the Authonty at rts meetings during the fourteenth session of the
Authority in 2008. The Commission met to corsder the applications on 21, 22, 26 and 27 May 2008.
However, the Commission did not reach consensus with respect to a recommendation to the Council in
relation to the applications and therefore detided 1o continue conssderabion of the applications at the

next possible opportunity.®

14 At the fifteenth session of the Authority in 2009, considerstion of the spplications was aise
ingluded as an item on the agenda of the Commission. However, the Commssion was informed that, in
a letter dated 5 May 2009 and addressed to the Legal Counsel of the Autharity, the applicants had
requested that consideration of thesr applications be postponed for a number of reasons set out in the
letter. The Commission ook dus note of th request and detded to dafer further consideration of the
item until further notxce.*

2 The system of ‘reservod areas” and the status of the Enterprise i explained further <1 Chapter IV,

¥ 1S0A/6/AS18, Dossier No. 17 See ahio Chapter v

* Throughout this Written Statement, unbess atherwite noted, references 10 the Convention should be understood
as rederences to the sngle regrme established by the Convention and the 1994 Agreement.

% Sumrary report of the Chairman of the Legal and Technical Commission on the work of the Commision during
the fourteenth session (1S8A/14/C/11°}, paragraphs 60 8.

* summaty report of the Chairman of the Legat and Techn<al Commission on the work of the Commission during
the fifteenth se3son (ISBA/15/C/S), paragraph §
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15  Inits request to the Council, Nauru referred to differences of opinion among members of the
Commission. However, there is no record of such ditferences. In his report to the Council on the work of

the Commisslon in 2010, the Chairman of the Commission explained as follows:

20.  The Commission also took note of the proposc! before the Council to seek an
advisory opinion from the Seched Disputes Chamber of the interational Tribunal for
the Law of the Sea on matters regarding sponsoring Stote responsibility and liability

ft584/16/C/6},

2L The Commission noled that in poragraph 4 of this document, submitted by the
delegation of Nauru, it is stated that while the application process was being finolized,
“differing opinions orose from members of the Legol ond Technuco! Commission
regarding the interpretotion of the provisions in the Convention and the 1954
Agreement relating to the implementotion of Part XI of the Convention {General
Assembiy resolution 48/263) that pertoin to the responsibility and tiability of
spansoring States, ond thot it become opparent that clarification would need to be
sovght regarding those provisions before moving forward”.

22, The Commission wishes (¢ stote thot these “differing opinians® that ore
referred 1o os being of the Commission's members ore nat stoted in the Commissron’s
reports o in ony other afficial document. In oddition, it is well stoted that the
appliconts were the ones requesting the cansideration of their opplicotions 10 be
postponed due ta the current giobal economic circumstances and ather concerns.

23.  Effectively, the Commission had received in 2008 two applicotions for opproval
of o pian of wark for explaration in reserved oreas; one from Nouru Ocean Resources
Inc. {sponsored by Nauru] and another from Tonge Offshore Mining Limited
(sponsoved by Tonga). As the CommBssion had been unoble to complete considerotion
of the opplicotions during the fourteenth sessian, the motter hod been placed on the
ogenda for the fifteenth session. At that time, the representatives of Noury and Tonge,
the sponsoring Stotes of the opplicants, expressed their gratitude to the Commission
Jor its work in reiotion to the consideration of the opplicotions and emphasized the
importance of the applications ta thekr Governments (ISBA/14/C/8).

4. On 5 May 2009, the Secretoriat was informed by Nauru Opean Resources inc
ond Tango Offshore Mining Lid. (the eppiicant companies) that, in the light of current
glabol econamic circumstonces ond pther concerns, they had decided to request that
cansideration of their applications for epproval of pians of work for exploration for
polymetoliic nodules be postponed {ISBA/15/LTC/6), Consequently, the Commission
rock due nate of the request and decided to defer further considerotion of the item
uniit further notice ((SBA/15/LTC/C/5)°

110  The present status of the applications, therefore, 15 that they remaln pending further
consideration by the Legal and Technical Commission.

10
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Chaptar 1)
Jurisdiction, Admissibllity and Applicable Law

2.1 Thus s the first occasion on which the Chamber has been requested to render an advisory
opinion. The Chamber may therefore wish to examine the guestions of jurisdiction and admiss:bility that
may arlse as well as give consideration to the applicable law.

2.2 Thejurisdiction of the Chamber te give advisory gpinlons dertves from Article 191 of the
Convention, which reads:

The Seabed Disputes Charmber shalf give odvisory opinions ot the reques! of the
Assembly or the Council on legal questions arising within the scope of their octivities.
Such opinions shall be given os @ matter af urgency.

23 As maybeseen from the language of Artice 191, the Chamber must be satisfied that (3} there is
a valid request of the Counclt, [b) 1be questions asked are "legal questions’ and, (c) the questrons arise
“within tha 1copa of [the] activities [of the Assembly or the Coundl]’.

2.4 Regarding the first element, namely the validty of the request by the Council, it is noted that
the decision-making procedures in the Council are set out in Article 161, paragraph 8, of the Convenbon
(a5 read with Section 3, paragraphs 2, 5, 6, 7 and 8, of the 1994 Agreement) and Part X of the Rules of
Procedure of the Council. In accordance with the 1994 Agreement, Annex, Sactlon 3, paragraph 2, and
the Rules of Pracedure of the Council, Part X, rule 56, paragraph 1, “as a general rule, decision-making in
the organs of the Authority should be by consensus.” The term ‘consensus’ 15 defined under Asticle 161,
paragraph 8{e)) of the Convention and rle 59 of the Rules of Procedure of the Council a5 ‘the absence
of any formal objection’. The declsion of the Councll to request the Chamber for an advisory opinion
was taken wrthout obsection and can thus be regarded as having been taken by consensus (Press
Release SB/16/19, Dossier Ho. 13). The Chamber may therefore wish to con¢lude that there was 3 valid
request by the Council in terms of Article 191.

2.5 With regard to the secand glement mentioned In paragraph 2 3, that is, whether the questions
addeessed to the Chamber are Tegal questions’, it is submitted that the questions put to the Chamber
are clearly legal questions. The first two queshons request the Chamber to advise on the ‘legal
resporsibilities and abligations” of States Parties to the Conventlon, and ‘the extent of liability” of a State
Party for failure 1o comply with the Convention and the 1994 Agreement by an entity sponsared by it.
They are cearly legal questions addressed to the Chamber to assess the scope of the possible conduct of
States with regard to obligations imposed upon them by International law. The third question requests
the Chamber to elaborate on the scope of ‘the necessary and appropriate measures that a sponsocing
State must take’ in the cortext of the treaty obligation of that State “to fulfil s responsibilities under the
Convention, in particular Artcle 139 and Annex lil, and the 1994 Agreement’, It is also anticipated that
clarification by the Chamber of these ‘necessary and appropriate measures’ will guide a State Party
which sponsored an entity under Article 153, paragraph 2{b), towards limiting the liabilty of that State
Party for damage caused by any failure to comply weth the Convention by such entity, on the conditian

1
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that these measures have been taken by that State Party. Therelore the third question should also be
considered a legal question, Furthermore, all three questions can be seen as relating to the Council's
general tunctlon of apgroving plans of work for exploration in accordance wath paragraph 11{a) of
Section 3 of the Annex bo the 1594 Agreement, read with Articke 6 of Annex il to the Convention, and
with paragraphs 6 to 11 of Section | of the Annex to the 1994 Agreement.

26  With respect to the possible question of admissibility, it may be noted that the wording of
Article 191 of the Convention s different to the language found in Artide 63 of the Statute of the
International Court of Justice. Whilst the latter provides that the Court may give an advisory opinioa,
thus suggesting that the Court’s power Is discretionary, Article 191 of the Convention provides that the
Chamber shall give an opinion (on the matters referred o above]. This suggests that, once the Chamber
has established its jurisdiction, the duty to render an advisary opinlon s absolute,”

27 Although the questions themselves are abstract, they are formulated in the form of precise
stalements a3 required by Article 131, paragraph 1, of the Rules of the Tnbunal. It may also be noted
that, notwithstanding the differences in the language of the provisions referred to in paragraph 2.6, the
International Court of fustice has recently affirmed that it is in principle for the organ requesting the
opinion to decide that it needs it for the proper performance of its functions (see paragraph 34 of the
Advisory Opinion of 22 luly 2010 on the Accordance with internotionol Law of the Declarotion of
Independence in Respect af Kosovo). Unlike contentlous cases, the current Case No. 17 is not to request
the Chamber to settle any dispute, but to ‘offer legal advice to the organs and Institutions requesting
the opinion’, as nated by the Internabional Court of Justice In the Legality of the Threat or Use of Muchear
Weopons case (K Reports, 1996, pp. 226, 236}, and the "advisory opinions have the purpose of
furnishing to the requesting organs the elements of law necessary for them in their action’, as further
noted by the Court in the case on Lega! (onsequences of the Construchon af o woll in Occupied
Palestinian Terntory {IC) Reports, 2004, pp. 136, 162-3).

28  Inthelight of these considerations, the Chamber may come to the condusion that there are no
grounds on which it thould decline to prowvide the advisory epinion requested by the Council.

29 The applicable law is that set out in Annex VI, Anticle 38, of the Convention {the Statute of the
International Tribunal for the Law of the Sea), which ceads:
In addition to the provisions of articke 293, the Chomber sholl 0pply:

{a) the rules, regulotions ond procedures of the Autharity adopted in
accordonce with this Convenlion; and

(b)  ihe terms of conteats concerning octivitees in the Areq in matters
reloting to those controcts.

? Ser United Natons Convention an the Law af the Sea 1982: A Commentary, Val. Vi (Myron Nordqurst, Satya
Nandan, Shabtai Rosanne, Michael W, Lodge ed.), p.641, paragraphs 1§1.1.; 191.7(a).

12
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210  Annex Vl, Articde 38, makes it dear that Artide 293 of the Convention also applies, paragraph 1
of which reads:

A court or tribunal having jurisdiction under this section shafl apply this Convention
and other rules of internotional kaw sot incompatible with this Converntion.



WRITTEN STATEMENTS 573

Chapter NI
Content of the Dosgler Submitted on Behaif of the Secretary-General

3.1 Pursuant to the Order of 18 May 2010 isswed by the President of the Chamber and Article 131 of
the Rules of the Tribunal, the Secretary-General of the Authority has transmitted a dossser to the
Chamber containing material likely to throw kight upon the questions on which the advisory opinion s
requested. The dossier, which ts dwded Into 67 tabs, contains the relevant rukes, regulations and
procedures of the Authority as well a3 other dotuments, decisions and matcrial likely to throw light
upon the three legal questions an which the advisory opinion of the Chamber is requested. The
documents are numbered sequentially snd identibed by tithe and, where appropriate, by official
International Seabed Authority symbol.

32 The approach taken to the preparation of the dossier is ‘comprehensive but relevant’, The
Dosster provides an overview of all aspects of the responsibilities and obligations of States sponsoring
activities in the Area as defined in the Convention and the 1994 Agreement,

3.3  The Dossier is divided into flve Parts. Pant lindudes material relating to the declsions made by
the Coundil at the sixteenth session of the Authority to request the Seabed Disputes Chamber of the
Tribunal for an advisory opimon. Part Il contalns relevant material relating to the legal regime governing
actlvities with respect to polymetallic nodules in the Area.

314 Part lli recalls the negotiating history of Article 133, Article 153 and Annex 1l of the Convention,
to which the request for an advisory opinion refers, during the Third United Nations Conference on the
Law of the Sea (UNCLOS ). In particular, Part Il incorporates all the relevant documents of the Seabed
Committee and UNCLOS il which may facllitate the Chamber in revisiting the negotiating history of the
provisions of the Convention that are referred ta in the request of the Council, that is, Articke 139,
Article 153, paragraph 4, and Annex lll, Article 4, paragraph 4, of the Conventlon. The provision to the
Chamber of such dotuments as 'supplementary means of interpretation’ of the above provisions under
the Convention, pursuant o Articke 32 of the 2969 vienna Convention on the Law of Treatles, may be
useful for the interpretation of the above key provisions by the Chamber.

35  Part IV recalls the trovaux préparatoires of the Regulations on Prospecting and Exploration for
polymetalllc Nodules in the Area, including draft texts, proposals and statements, statemants of the
President of the Council, statements of the President of the Assembly, working papers and background
documents, and annual reports of the Secretary-General of the Autharity submitted to the Assembly
pursuant to Articke 166, paragraph 4, of the Convention,

36 In light of the views expressed during the consideration by the Council of the authority of item 7
of its agenda during the siteenth sesslon, Part ¥ refers not to the speafic regime of responsibilities and
gbligations of States sponsoring persons and entities with respect to actnities In the Area as fex
speciolis, but refers to the work of the International Law Commission or the Articies on the
Responsibility of States for internationally Wrongful Acts, ond the Draft Articles on the Responsibility of
Internatipnal Organizations.

14
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Chapter IV
Outline of the Regulatory Regime Goveming Acthvities in the Area

11 This section of the written statement provides an outline of the regulatory regime governing,
actlvitles In the Area. “Actlvities In the Area’ in this context refers to “all activities of exploration for and
exploitation of, the resources of the Area’ [Convention, Article 1(3)}. Resources’ are defined as ‘all
solid, liquid or gaseous mineral resources in situ in the Area at or beneath the seabed, including
polymetallic nodules’ [Convention, Article 133({b)). The regime for the Area is a conventional regime, the
basus for which is found in Part X1 and Annex Il of the Convention and in the 1994 Agreement In
accordance with Article 2 of the 1994 Agreement, the provisions of the 1994 Agreement and Part Xl of
the Convention ‘shall be interpreted as a single instrument.” In the event of any inconsistency between
the 1994 Agreement and Part Xi of the Conventlon, the peowisions of the 1994 Agreement shall prevail.
Annex IV of the Convention (which contains the Statute of the Enterprise) and resolutions | and Il
appended to the Final Act of UNCLOAS 1) are also relevant. The general principles set out in the
Convention and the 1934 Agreement are given practical effect through rules, regulations and
procedures established bry refevart organs of the Authorily pursuant to spedific powers and functions
set out in the Convention and the 1954 Agreement.

4.2 Section 2 of Part X of the Convention [Articles 136 to 149) establishes the basic principles
governing the Area. The Area and its resources are the comman hentage of mankind {Article 136). For
States Parties to the Convention there shall be no amendments to this basi¢ principle nor shall they be
party (o any agreement in derogation thereof (Article 311, paragraph 6). Alt rights in the resources of
the Area are vested in mankind as a whole, on whose behalf the Authority shall act (Artice 137,
parsgraph 2). Further, no claim or exerclse of sovereignty or sowereign rights over any part of the Area
or its resources shall be recognized (Artide 137, paragraph 1). The Area shall be open to use exclusively
for peaceful purposes by all States, whether coastal or fand-locked {Article 141). The general conduct of
States in relation to the Areas shall be in accordance with the prowsions of Part X, the principles
embodied in the Charter of the United Natiors and other rules of intemiational faw in the interests of
maintaining peace and security {Article 138). Actoaties In the Area shall be carded out for the benefit of
mankind a5 a whole, as specifically provided for in Part X1, irrespective of the geographical location of
States, whether coastal or land-ocked, and takang into particular consideration the interests and needs
of developing States and of peopies who have not attained full independence or other self governing
status recognized by the United Natlons (Article 140, paragraph 1). The minerals recovered from the
Area may only be alienated in accordance with Part Xt of the Convention, as implemented by the 1954
Agreement, and the rules, regulations and procedures of the Authority {Article 137, paragraph 2).

43 The system for exploration and exploitation of the resources of the Area Is based on the scheme
known as the ‘parallel system’, under which the Area may be exploited simuttaneously by the Enterprise
{2 proposed commercial arm of the Authordy) and by commercial operators in the form of States, state
enterpnses or corporate entities. The basis of the system is summarized in Article 153, which
determinies the nght of access of States and thewr nabionals to seabred resources and the rofe of the
Authority in that regard. The ‘parallel system’ was an essentlal element of the package approach

15
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developed during UNCLOS I1), as @ means of reconciling the widely divergent positions of the Group of
77 on the one hand and industrialized States on the other hand concerning the fundamental nature of
the systewn of access to the seabed resources and the question as to whether exploitation of the Area
should be carried out by the Authority directly or by $tates and other entities under the fiscal and
administrative supervision of the Authority.

4.4 Article 153 provides that activities in the Area may be carred out by the Enterprse, or in
association with the Authority by States Parties, or state enterprises or natural or judicial persons which
possess the nationality of States Parties or are effectivety controlled by them or their nationals, when
sponsored by such States, or by any group of the foregoing which meets the requirements prowded in
Part I and Annex Il of the Convention and the 1994 Agreement |Article 153, paragraph 2). The
requisite qualifcations of such applicants are specified in Annex I1), Artide 4, which refers to the need to
establish the financial and technical capabllities of applicants and the requirement of sponsorship. The
practical implementation of these prowisions is elaborated in the Regulations. Activities in the Area shall
be carried oul in accordance with a formal written plan of work drawn up in accordance with Aanex i
and approved by the Council after review by the Legal and Technical Commission (Article 153, paragraph
3). Such a plan of werk shall be in the farm of a contract which shall provide for security of tenure aver
Ihe area allocated for such purpose (Article 153, paragraph 6).

4.5  The Authority shall exercise such control over activities in the Area as is necessary for the
purposes of secunng compliance with the relevant provisions of Part Xi and Annex H of the Convention,
the 1994 Agreement, and the rutes, regulations and procedures of the Authonity {Article 153, paragraph
4). States Parties are to assist the Authority by taking all measures necessary to ensure such compllance
in accordance with Article 139 {Article 153, paragraph 4). The responsibility of States Parties in this
regard may be discharged by taking the measures set out in Annex lIl, Article 4, paragraph a, which
requires sponsonng States to ensure, within their legal systems, that contractors camy out activities in
the Area in conformity with the terms af contract with the Authority and their obligations under the
Corvention,

4.6 The basic conditions of prospecting, eéxploration and exploitation, which are applicable to all
contractors with the Authority, are set out in Annex il of the Convention. Annex (Il elaborates upon the
provislons of Article 153 by describing the procedures by which States, state enterprises and other
gualified entities may apply for prospecting, exploration and exploltation In the Area, the protedures far
approval of plans of work for explorabon and exploitation and the basic legal and contractual conditions
attached to such plans of work, Many of the provisions of Annex lll were affected by the 1994
Agreement, which elaborates on their implementation, The provisions of Annex Ill, as implemented by
the 1954 Agreement, are reflected in and given practical effect by the Regulations.

47  TheRegulahons were adopted by the Coundil of the Authority on 13 July 2000 and approved by
the Assemnbly on the same day without further amendment {ISBA/6/C/12, ISBA/6/A/18, Dossler nos. 16
and 17). In adopting the Regulabons, the Coundl was giving effect to the provisions of Article 162,
paragraph 2(ol(i) of the Conventlon, which states that in carrying out its legislative fundtions, the Councl
should glve prionty to the adoption of rules, regulations and procedures for the explortion for and
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exploitation of polymetallic nodules. This provision is qualfied by the 1994 Agreement, which provides
that, between the entry into force of the Convention and the approval of the first plan of work for
exploitation, the Authonity shall concentrate on the “adoption of rules, regulations and procedures
necessary for the conduet of activities In the Area as they progress’. Such rules, regulations and
procedures shall “take inte account the terms of the Agreement, the prelonged delay In commeroal
deep seabed mining and the likely pace of activites in the Area’ (1994 Agreement, annea, Section 1,
paragraph 5{f}). In adopting such rules, regulations and procedures the Authority was also required to
incarporate "applicable standards for the protection and preservation of the marine envirenment’ (1994
Agreement, anne, Sectlon 1, paragraph 5(g)).

4.3 Taking these provisions Into account, the Regulations deal with prospecting for polymetallic
nodules, application for and approval of a plan of work for exploration for polymetallic nadules leading
1o a contract. They also set out the bask terms and condmons of such contract Certain basic principles
and procedures relating to the protection of the marine ervironment are incorporated. Speaal
provisions relating to the treatment of registered pioneer investors are alse included in accordance with
the provisions of the 1994 Agreement. The Regulations consist of 40 regulations, and are organized into
nine pares and four annexes. Part | consists of introductory material and definitions. Part Il addresses
prospecting. Part 1 deals with the process of applying for approval of a plan of work for exploration,
including the content of the plan of work, the form of the application and the procedure for
conskderation of apphcation by the Legal and Technical Commission and the Councll, Part IV descnbes
the form and content of the contract for exploration. Parts 110 IV are essentially an elaboration of
Annex 11l of the Comvention, which sets eut the basic conditions of prospecting, exploration and
exploitation,

49  PartVof the Regulations deals with protection and preservation of the marine emaronment,
including the procedure for the application of emergency orders pursuant to Article 162, paragraph
2{w}, of the Convention, Part VI deals with confidentiality of data and information. Part VIl contains
general procedures necessary for the implementation of the Regulations. Part Vil deals with settlement
of disputes and Part IX sets out the procedure to be followed should the prospector or contractar locate
resources other than polymetallic nodules in the area allocated toit. Annexes 1and 2 are the forms
used to notity the Authority of the intention to engage in prospecting and apply for approval for a plan
of work for exploration. Annex 3 is the form of comtract for exploration and Annex 4 contalns the
standard clawses of the contract for exploration.

4,10  The fallowling paragraphs explain in more detail some of the key elements of the regulatory
regime that are relevant to the present case.

Procedures to apply for approval of plans of work for &xplorstion In the form of contracts

411 The procedures for meking applications for approval of plans of work for exploration in the form
of contracts are dealt with under Part lll (regulatons 9 through 19) and Annex 2 of the Regulations. In
accordance with Article 153 of the Convention, the following may 2pply to the Authority for approval of
plans of work (or expioration:
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{a) The Enterprise, on its own behalf or In a joint arrangement (regulation 9 [a}l;

{b) A State Party to the 1982 Convention, of a state enterprise sponsored by a State Party,
or a natural of judicial persan possessing the nationality of a State Party and sponsored by a State Party,
or any combination thereof {regulation 9(bj).

411 Regulation 10 prescribes the form and comtent of applications by reference to Annex 2 of the
Regulations.

412  Regulation 11 deals with the form and content of the certificate of sponsorship. In this respect,
it gives effect to Annex I, Arucle 4, paragraph 3, of the Convention, which provides that the critenia and
procedures for sponsorship are to be elaborated in the rules, regulatiens and procedures of the
Authority. In accordance with Annex IIl, Arlicle 4, paragraph 4, the responsinlity of the sponsoring State
of States, pursuant to Articke 139 of the Conwention, is Lo ensure, within their legal systems, that the
conlractor carnes out activities in the Area in conformity with the terms of the contract and its
obligations under the Comvention. Regulation 11 contains the following specific provisions:

(a) Each application by a State enterprise or one of the entrhes referred to in regulation
9{b) shall be accompanied by a certificate of sponsorship issued by the State of which It is a national or
by which or by whose nationals it 15 effectively controlled. i the applicant has more than one
nationality, as in the case of a partnership or consortium of entities from mere than one State, each
State involved shall 1ssue a certficate of sponsorship.

(b} Where the applicant has the nationality of one State but is effectively conirolled by
another State or its nationals, each State inwolved shall issue a certificate of sponsorship.

(] Each certificate of sponsorship shall contain, inter alia, a declaration that the sponsoring
State assumes responsibllity in accordance with Artlcles 139, Artide 153, paragraph 4 and Annex 1l
Article 4, paragraph 4, of the Convention (regulation 11, paragraph 3(M)).

4.13  In accordance with Annex 2 of the Regulations, each applcation for appraval of a plan of work
shall include the following information:

[a} Infermation on financial capability;
{b) Information on technical capability;
{c) Proposed 15-year expioration programme;

{d} Detailed five-year plan showing anticipated annual actual and direct expenditure on
exploration;

fe} Proposal for oceanographic and environmental baseline studies and preliminaty
environmental Impact assessment;

if) Proposed measures to prevent pollution {contingency plan);
) Undertaking of good faith;
{h} Fee (LS5 250,000 per application);
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i} Detalls of previous contracts (if any); and
0l A list of coordinates and chart of the area in respect of which the application is made.

414  The content of these informational requirements is specified in the Regulations. Regulation 12
sels out in detall the finanoal and technical information that must be incleded with the application.
These are referred to in Annex Ui, Article 4, 3s the ‘qualification standards’ of applicants. Regulations 13
and 14 respectively require the disclosure of any prior contracts with the Authority and the provision of
written undertakings in accordance with Annex ill, Article 4, paragraph 6, of the Conventlon. In
accordance with regulation 14, each applicant, including the Enterprise, shall, as part of its application
for approval of 3 plan of work, provide 8 written undertaking to the Authonty that it will {a} accept as
enforceable and comply with the applicable obligations created by the provisions of the Convention and
the rules, regulations and procedures of the Authority, the decistons of the relevant organs of the
Authortty and the terms of contract with the Authority; (b) accept control by the Authonty of activities
in the Ares, 8s authasired by the Convention; and {c} provide the Authonty with 3 written assurance that
s obligations under the contract will be fulfilied in good faith,

415  Regulations 15 through 18 deat with the size of the area covered by the application and the data
and Information to be submitted relating to such area The Regulations are designed to glve effect to the
so-calted ‘site-banking' system, enshrined in Annex Iif, Article 8, of the Convention, Under Annex IlIi,
Article 8, each application must cover an area large enough to accommodate two mining operations.
The applicant must therefore divide the area into two parts of ‘equal estimated commercial value’, The
application must also contain sufficient data and information, which shall “congist of data available to
the applicant wath respect to both parts of the area under application, including the data used to
determine their commercial value’ to enable the Counol to designate a reserved area based on the
estmated commercial value of each part. It should be noted that this procedure was not appheable to
the present application by Nauru Qcean Resources Inc., since the application was made in respect of a
reserved area.

416  Regulation 17 sets out procedures for applications for approval of a plan of work for eaploration
In respect of a ‘reserved area’, more properly referred Lo as “areas reserved for the conduct of actwities
by the Authgrity thraugh the Enterprise or In assoclaton with developing States pursuant to the
Convention, Annex Ill, Artide 8. This regulstion is an attempt to combine the provisions of Annex Il
Article 9, of the Convention with the provisons of the 1994 Agreement, annex, Section 2, which has the
effect of modifying the implermentation of Annex 11, Article 9. While Annex I, Article 9 gives the
Enterpeise the right of first refusal to make use of a reserved area, regulation 17 provides a mechanism
whereby 2 developing State, or an entity sponsored by such a State, may notify the Authority that it
wishes to submit a plan of work with respect 10 a reserved area. In such a case, the Enterprise must
decide within slx mgnths whether it wishes to use the area concerned. If it does wish to do so, the 1934
Agreement, annex, Section 2, paragraph 2, provides that until such time as the Enterprise beging to
functran independently of the secretariat of the Authority, it may do so only through Jolnt-venture
operations If it decides not to use the reserved area, the prospective applicant may submit its
apphcation for approval of a plan of work in the reserved area.
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417 It may be recalled in this regard that the Enterprise has not yet begun to function independently
of the secretaniat of the Authorlty and that, by reason of Artide 170 of the Convention and the annex,
section 2, paragraph 2, of the 1994 Agreement the Council would anly take up the issue of the
fungtioning of the Enterprnisg independently of the secretarlat of the Authonty either [a) upon the
approval of a plan of work for exploitation by an entity other than the Enterprise, or (b} upon receipt by
the Council of an application for a joint-venture operation wrth the Enterprise. Until such time as either
of these eventualities take place the secretariat of the Authority shall perform the functions of the
Enterprise, which shall be as set out in section 2, paragraph 1 of the annex to the 1994 Agreement.

4.18  Regulation 18 specifies the data and information that must be submitted for approval of a plan
of work for exploration. The Regulation contains a number of critical requirements that are not found in
the Corvention, but reflect the emphasis placed on the environmental impact assessment in the 1594
Agreement, annex, Sectlon 1, paragraph 7. These include.

(a) a general description and a schedule of the proposed exploration programme, intluding
the programme of activities for the immediate flve-year period, such 85 studies t¢ be undertaken in
tespect of the environmenial, technical, economic and other appropriate factors that must be taken into
account in exploration;

(b) a description of the programme for oceanographic and environmental baseline studies
in accordance with these Regulations and any envirenmental rules, regulations and procedures
established by the Authority that would enable an assessment of the potential environmental impact of
the proposed exploration activities, taking into accoum any recommendations 1ssued by the LTC;

{4] a preliminary assessment of the possible impact of the proposed exploration activities
on the marine envirgnment; and

{d} a description of proposed measures for the prevention, reduction and control of
pollution and other hazards, as well as possible impacts, to the marine envirgnmeant. In addition, the
applicant 18 to submit a schedule of anticipated yearly expenditures in respect of the programme of
activities for the immediate five-year period.

4.19  Regulation 19 specifies the level of the fee for each application at an amount of US5250,000,
This is subject to review by the Coundil from time to time to ensure that it covers the administrative
woits Incurred by the Authority in processing the application.

Processing of applications

4,20  Part 4 of the Regulations {regulations 20 to 22} deals with processing of apphications. Regulation
21 specifies the matter on which the Legal and Technical Commission must determine before it
recommends approval of a plan of work for exploration to the Coundl, cutlines the circumstances in
which the Commission shall not recommend approval of a plan of work for exploration and the
procedure that must be foliowed if the Commission finds that an application does not comply with the
Regulations. It also describes the general conslderations and principles to which the Commission shall
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have regard when considering applications. In general and in keeping with the provisions of the 1594
Agreement, specihcally annex, Section 1, paragraph 6, the Commission has Himited power to reject an
application and its main function is to make a series of objective determinations a5 to whether the
mandatory provisions of the Regulations have been complied with. Once the Commission has
reoommendad approval of Lhe application, the matter 13 to be taken up by the Coundl.

4.21  Regulation 22 provides that the Councll shall consider the reports and recommendations of the
Commission relating to approval of plans of work for expleration in atcordance with paragraphs 11 and
12 of Sectwon 3 of the annex to the 1994 Agreement. Section 3, paragraph 11(a), prowdes that the
Council shall approve 3 recommendation by the Commission for approva! of a plan of work unless by a
two-thirds majonty of the members present and voting, including a majority of members presem and
voting in each of the chambers of the Counal, the Counal decides to disapprove a plan of work. If the
Council fails to take a decision on a recommendation for approval of 3 plan of work within a prescribed
period {normally 60 days unless the Councll decides to prowide for a longer period), it is deemed to have
approved the recommendation at the end of that period. If the Commission recommends dapproval
of a plan of work or does not make a recommendation, the Council may nevertheless approve the plan
of work in accordance with its rules of procedure for deession-making on questions of substance.
Sectwan 3, paragraph 11(b), of tha annex to the 1994 Agreement pravides that the provisions of Article
152, paragraph 2{)), of the Convention {which set out an ob/ection, conaliation and three-fourths
majority voting procedure in the Council) shall not apply. Section 3, paragraph 12, of the annex to the
1994 Agreement requires submission of a dispute refating to the disapproval of a plan of work to the
dispute settlement procedures set oul in the Convention [specifically Articles 187 to 189).

The contract for axploration

4,22 Part IV of the Regulations (regulations 23 to 30} sets out the basic parameters of the contract for
exploration. These provisions are elaborated further in Annex 4 to the Regulations, which contain the
standard clauses for exploration contracts. These standard clauses are commen to all contractors and
thus remove the need for the Authority to negotiate with each potential contractor individually. In this
regard, the use of standard dauses reflects common practice in the national legistation of a number of
countrles in the case of offshore oil and gas licensing. Many of the standard clauses elaborate upon or
in same cases repeat matier that Is contained in the body of the Regulations. For Instance, Section 2 of
Anney 4 on security of tenure shauld be read with regulation 24; Section 3 on the duration of contracts
should be read with reguiation 26; Sectlon 20 on termination of sponsorship should be read with
regulation 11, There are also general contractual provisions which are, for the most part, a direct
transposition from Apnex Iit of the Conventlon. These indude Section 22 of Annex 4 on transfer of rights
ang abligations {Convention, Annex Il Article 20); Section 24 on revision {Convention, annex |l Artide
19}; Section 27 on spplicable law (Convention, annex lil, Article 21); and Section 16 on responsibility and
liability {Convention, Annex NI, Article 22). Cther provisions are similar to those generally found in
mining contracts and include Sectlon 17 on force majeure, Section 28 on disclaimer, Section 13 on
renunciation of rights, Section 26 on notice and Sextan 28 on interpretation.

4,23  The essential parsmeters of the contract can be summed up as follows:
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{1}  The contract shall confer upon the contractor exclusive nghts ta explore the area under
contract in respect of polymetallic nodules The Authority shall ensure that no other entity operates in
the same area for resources other than polymetallic nodules in a manner that might interfere with the
operations of the contractor (regulation 24, paragraph 1, giving ¢ffect to Article 153, paragraph 6, and
Annex IIi, Artide 3, paragraph d{c), and Article 16 of the Convention).

(2] The to1al area allocated 1o the contractor under & contract far exploration for
polymetalkic nodules shall not exceed 150,000 square kilometres, of which fifty per cent shall be
relinquished over eight years beginning from the date of the contract. The Council may, however, at the
request of the contractor, and on the recommendation of the Legal and Technical Commission, in
exceptional circumstances, defar the schedule of relinguishment (regulation 25).

(3) Pursuant to Article 15 of Annex IH to the Convention, each mntract shall mdude as a
schedule a practical programme for the training of persenned of the Authority and developing States and
drawn up by the contractor in caoparation with the Authority and the sponsoring States or States. Such
training programme shall focus on training In the conduct of exploration, prowde for full partiopation by
such personnel in 31l activities covered by the contract, and may be revised and developed from time to
time as necessary bry mutual agreement {regulation 27).

{4} The duration of the contract shall be 15 years, which may be extended by the Council,
on the recommendation of the Legal and Technical Commission, for periods of not more than five years
each, if the contractor has made efforts in good faith to comply with the requirements of the plan of
work but for reasons bevond the contractor's control has been unable to complete the necessary
preparatory work for proceeding to the exploitation stage or if the prevailing economic ¢ircumstances
do not justify proceeding to the exploitation stage.

{5} There shall be a periodic review of the implementation of the plan of work for
exploration at intervals of five years, jointly undertaken by the cantractor and the Secretary-General. In
the light of the review, the contractor shall indicate Its programme of activities for the following five-
year period, making such adjustments 10 its programme of actrties as are necessary {regulation 28).

(6)  Each contractor shall have the required sponsorship throughout the period of the
contract. If 3 State lerminates it sponsosship it shall promptly notry the Secretary-General in writing,
including the reason for terminating its sponsorship. The Secretary.General shall ngtify the members of
the Authority of the terminabion or change of sponsorship. Tesmination of sponsarship shail take effect
six months after the date of receipt of the notification by the Secretary-General unless the notification
specifies & Iater date. In the event of termination of sponsorship the contractor shall, within the
aforementioned period of sit manths, obtain angther sponsor. Such sponsor shall submit a certificate
of sponsorship In accordance with regulation 11 of the Regulations. Failure to obtan a sponsor within
the required period shall result in the terminaton of the contract, Furthermore, a sponsoring State shall
not be discharged by reason of the termination of its sponsorship from any obligations accrued while it
wa$ 3 sponsoring State, nor shall such termination affect any fegal rights and obligations created during
such sponzorship {regulation 29).
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in Responsibilrty and tiabillty of the contractor and of the Authority shall be in accordance
with the Convention, The contractor shall continue to have responsibility for any damage arising out of
wrongful acts in the conduct of its operations, in particular damage o the marine envronment, afler
the completion of the exploration phase {regulation 30, Here the relevant provisions of the Convention
are largely Article 139 on States Partes’ responsibility and liabality and Annex I, Article 22 of the
Convention. Section 16 of Annex 4 to the Regulations details the provisions of the Convention on
responsibility and liability of the contractor and the Authority).

Protection and preservation of the marine environment

4.24  Protection and preservation of the marine enviramment are dealt with under Part V {Regulations
31to 34 of the Regulations. Although Part Xil of the Convention deals in general terms with the
obligations of States to protect and preserve the marine snviroiment, therd is nio spedfic provision in
Part Xi beyond the general requirement in Article 145 that ‘necessary measures shall be taken in
accordance with this Conventlon with respact to actmtles In the Area 1o ensure effective protection for
the marine environment from harmiul effects which may arise from such activities. However, Article
145 goes on tu require the Authority to adopt rules, regulations and procedures for, inter alia, (a} the
prevention, reduction and control of poliution and cther hazards to the marine emvirgnment, induding
the coastline, and of interference with the ecological balance of the marine environment, particular
attention being paid to the need for protection from harmful effects of such activities as drilling,
dredging. excavation, disposal of waste, constructlon, and operation or mainteniance of installations,
pipelines and other dewvices related to such activities; and {b] the protection and conservation of the
natural resources of the Area and the prevention of damage to the fiora and fauna of the marine
emaronment.

425  Asimilar enabling provision appears in Annex I, Article 17, paragraph (1){b}{xii} of the
Convention which obhges the Authormy to adopt rutes, regulations and procedures on ‘mining standards
and practices, Including those relating to operational safety, conservation of the resources and the
protection of the marine environment’. Tha 1994 Agreemant also gives priority to the adoption of nues,
regulations and procedures incorporating applicable standards for the protection and preservation of
the marine environment (1994 Agreement, annex, Section 1, paragraph 5(g)), and reguires that an
apphcavion for approval of a plan of work for exploration 1s accompanied by an assessment of the
potential environmental impacts of the proposed expleration activities and a description of 2
programme for oceancgraphic and baseline environmental studies (1954 Agreement, annex, Section 1,
paragraph 7). All these prowsions are given substance in the Regulations.

4.26  First, the Authority is under a duty to establish and keep under review emaronmental rules,
regulations and procedures to ensure effective protection for the marine environment from harmful
effects which may anse from actrvrbes in the Area {regulation 31, paragraph 1). Second, the Authonty
and sponsoring States are required to apply » precautionary approach, as reflected in Principle 15 of the
Rio Declaraton, to activities in the Area, Third, the Regulations impose a duty on eath contractor to
“take necessary measures to prevent, reduce and control pollution and other hazards to the manne
envirenment arising from its activities in the Area as far as reasonably possible using the best technology
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available to it.” [regulation 31, paragraph 3). The speoflc coment of this duty on contractors Is
elaborated in the Regulations and in the standard dauses, as well as in the recommendations for the
guidance of the contractors for the assessment of possitde emaronmental impacts arising from
exploravon for polymetallic nodules in the Area issued by the Legal and Technical Commission in 2001
(1SBASZ/LTC/1/Rev.1 and Corr.1), Therefore, the contractor is required to gather environmental
basehne data as exploration activities progress and ta establish emviranmental baselines agalnst which
to assess the likely effects of its activities on the marine environment {reguiation 31, paragraph 4; Annex
4, Section 5.2 of the Regulations). The contractor s also required to establrch and implement a
programme to monitor and report on such effects.

427  The Regulations also contain detsiled procedures for the exercise by the Coungil of its power 10
issue ernergency order to prevent serious harm to the maring environment arising out of actraties in the
Ares, pursuant to Article 162, paragraph 2{w| of the Convention [regulation 32},

Other provislons of the Regulations

428 in addition to the above, the Regulations alsa contain provisions relating to the treatment of
confidential data and information, the giving and receiving of notices and formal communications, and
other peovisions of a general nature. Part VIll of the Regulations (regulation 39) deals with the
settlement of disputes and provides that disputes concerning the interpretation or applicauon of the
Reguiations shall be settled in accordance with Part X, section 5 of the Convention.® Annex 1 to the
Regulations contains a list of required data and information to be submrtted for notification of intention
to engage In prospecting and format of the notification. Annex 2 provides a lst of required data and
information to be submitted in the application for approval of 2 plan of work for exploration to obtain a
contract, and the required format of the application. Annex 3 16 the Regulations, which is the standard
form of tontract for expioration, is a short document which merely sets out the names of the parties to
the contract, describes the subject matter of the contract, Its duration and date of commencement and
states that the standard clauses 3¢t Hut in Annéx 4 to the Regulations shail be incorporated in the
contract and shall have effect as if set out at langth. In order to raflect the ditferencas among individual
contractors, the contract containg 3 Schedules, with Schedule 1 to define the exploration area allocated
to the contractor, Schedule 2 to cover the contractor's programme of activities, angd Schedule 3 for the
contractor's training programme, as required under Article 144 and Annex i, Article 15, of the
Convention, an4l when approved by the Authority in 3ccordance with section 8 of the standard ¢lautes
contaned in Annex 4 to the Nodule Regulations.

“ Part X, section § |Articies 186 to 191), of the Conventspn deals wth the junisdiction of the Chambaer of the
Tribunal ans the submission of disputes Lo special ar ad hoe chambers of the Tribunal or to binding commancial
arbitration,
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Section V
Conduding Comments

51  Although the secretarlat wishes 1o express ne opinion on the three questions before the
Chamber, it is suggested that a few tentative contlusions may be drawn from the above elaboration of
the legal regime governing actnaies in the Area.

5.2  nwould appear that the overriding intent of the Comvention and the 1994 Agreement, and the
Regulations, Is that the purpose of State sponsorship is 10 ensure that a State Party takes responsibility
in accordance with articke 139, artide 153, paragraph 4, and Annex Ili, articke 4, paragraph 4, of the
Convention.

53  Under Artitle 153, paragraph (2){b), of the Convention, activities in the Area shall be carried out

. in ossociatron with the Authonty by States Farties, or state enrerprfses or m

m&m.m_mmz_mu wheﬂ sponsmd by such States, or any group of
the foregoing which meets the requirements provided in this Part ond in Annex IH,

[emphasis added]
S4  Annex Il article 43) states that

3. €och opplicant shall be sponsored by th Pa which it is @ national unfess
the applicant hos more thon one natonoilty, os in the cose of o partnership or
consortium of entities from several States, in which event oll States Parties involved
shail sponsor the application, or yniass the apoticont is effectively confrolied by
another State Parly gr its nationals, in which event both Stutes Partics shall sponsor
the opplication. The criteria and procedures far implementation of the sponsorship
requirements shoil be set forth in the ruies, regufotians and procedures of the

Authority, lemphasis added|
5.5  Thisis further elaborated in Regulation 11, which requires that:

1. Each applicotion by a state enterprise or one of the entities referred to in
subporagroph (b) of regulotion 9 sholl be cccomponied by o certificate of sponsorship
fssured by the State of which 4 is a nationol or by which or by whose aotionals it f
effectively controlied. if the appiicant hos more thon one nationolity, os in the case of o
partnership or cansortiom of entities from more than one Stote, eoch State involved
sholf issue o certificate of sponsorship.

2. Where the applicant has the nationolity of one State but is effectively controlied by
ongther Stote or its notionals, eoch Stote involved shofl issue a certificate of
spansorship.

56 Thus, where an applicant has only one nationality, and there is no partnership of consortium
imvolved, the first limb of Article 4(3), and regulation 11{1}, do net apply. However, if the applicant or
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applicants are ‘effectively controlied by another State Party or its nationals’, then it would be necessary
for each State invobved to ssue a certificate of sponsarship. It would also dearly be necessary to identify
‘each State involved’, which in itself may not be an easy matter. The link, therefore, that gives riss 1o the
requirement of sponsorship may be either natonality or ‘effective control’.

57  Ineither case, the key provision relating to the obligations of sponsoring States is found in
Annex Il Article 4, paragraph 4, of the Convention, which provides that

4. The sponsoring State or States shall, purswant to articke 139, have the responsitility
to ensure, within thekr legal systems, that o conlractor so sponsored shail corry out
octivities in the Area in conformity with the terms of its contract and its obligations
under this Convention,

58 It 15 suggestad that the logical way to approach this provision is first to determine what are the
relevant terms ¢f the contract and obligations of contractors under the Convention and the 1994
Agreement {which are elaborated in Chapter IV}, second to determine what degree of certainty or
obligation is conveyed by the term ‘ensure’ within the context of the Convention and the 1994
Agreement, and third to consider how the words ‘within their legal systems’ qualify such obligation. In
this respecy, the attention of the Chamber 15 drawn to the second sentence of Article 4, paragraph 4,
which reads

A sponsoring Stote shail not, however, be tioble for damage caused by any fodure of 0
contractor sponsored by it to comply with its obligotions if that State Porty hos
adopted lows ond regulations and token adrinistrative measures which are, within the
Jromewark of its legol system, reasonobly appropriate for securing compliance by
persons under its junisdiction.

Michaei W, Lodge
Legal Counsel
International Seabed Authonty

19 August 2010
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