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Introduction 

1. On 6 May 2010, the Council of the International Seabed Authority {here.fter 'the C.Ouncll' and 

' the Autho,lty'I, decided, In aocordance with Arttcle 1.91 of the United Nations Convention on the L;,w of 
the Sea (hereafter 'the •Convention'}, to request the Seabed Disputes Chamber of the International 
Tribunal for the law of the Sea (hereafter 'the Chamber' and 'the Tribunar) to render an acMsorv 
opinion on certain legal Questions Mslns within the scope of Its activities. The full teKt of the decision iS 
contained In document ISBA/16/C/13 and is also rcprodu<ed In Chapter I of the present written 

statement. Thti QuMtlons raised In the decision are the following; 

J. What are the legal responsibilities and obligations of States Pott~s to the 
Convention with re4pect to the sponsorship of actMtles In the Area in accordance 
with the Convention, in particular Part XI, at'Jd the 1994 Agrttl'Mnt relotlng to the 
lmplementotion of Port X1 of the Convenrton? 

z. What Is the extent of I/ability of a State Party for any failure to (,()fflp/y wilh 
the provisions of tM COn~ntion, In pottlcular Port XI, and the 1994 Agreement, by 

on entity wham it has sponsored under Art/de 153, paragraph 2 (b), of the 

Convention? 

J. What ure the necessary and appropri'ate measures that a sponsoring State 
must take in order to fuf/lf its respons/bflity under the Convention, In particular 
Artide J39 and AnnCJt m, and the 1994 Agreement? 

2. By Order 2010/3 of 18 May 2010, the President or the Chamber Invited the States Parties to the 
convention, the AUUIQrlty and the Intergovernmental organizations Invited to p11rtlclp;1te '1$ observers in 

the Assembly or the Authontv to prt$ent wrttten st~tements on the questions submitted to the 
Chamber, By the s.ame Order the President of the Chamber f»ced 9 l\uiUst 2010 IJ$ the tlme-llmh within 
which written statements on the$e q1,1e$llons might be presented to the Chamber in aocordance with 
Article 133, paragraph 3, of the Rules of the Tnbunat subsequently, the t lme-llmlt was extended to 19 

August 2010. 

3, Thi$ Written Statement is Intended to assist the Chamber in rendering Its a~ry opinion on 

the three qu~tion$ addressed to It by the C.Ouncll of the Authority by providing nocemrv ~~roond 
information on the re4111est Itself. as well as on the rcgulatOi'\' regime govern ng activities of prospecting, 
explo,ation and e~ploitatlon In the Area {defined In article 1 of the Convention as 'the seabed and ocean 
floor and subsoil thereof, beyond the limits of notional Jl,lrtsdlctlon'}. The Statement contains thc 
foDowing ehapters: 

Chapter I sets out the Coundl's decision requesting an acMsorv opinion and describes the baclground to 

the decision. 

Cha"pter II reviews the Chamber's Jurisdiction, issues as to admissibility end the applicable law. 

s 
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Chapter Ill d6Cribes the content of the dossier submitted on behalf or the Secretary-General of the 

Authority pursuant to Article 131 of the Rules of the Tribunal containing documents, decisions and other 

material likely to throw light on the quastiMS on which the tdvlso,y opinion Is sought 

Chapter IV provides an outllne of the reg\dato,y regime relating to activities in the Area, as rollectcd in 

the Convention, the 1994 Agreement for the Implementation of P3rt XI of the United Nations 
Convention on the Law of the Sea of 10 December 1982 {hereafter 'ttie 1994 Ai(ccment') and the rules, 

regulations and procedures of the AuthoritY, 

Chapter V pr~nl$ ooncludlng comments. 

6 
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Olilpttr I 

Th• Request f°' 1 n Adlllsory Opinion 

1,1 On 1 Mtreh 1010, the Permanent Mission of the Republic of Nauru to tflt United NatiO.u, on 

behalf of the Govemment of Nau,u (hereafter 'Nauru') submitted to the Secretary-General of the 
Authority a proposal to seek an advisory opinion from the Chambet on matte<s , elating to sponsoring 

State responsibility and liability. The proposal submitted by Nauru was drculated to all members of tha 

Authority H un offich,1 document under 5)'1Tlbol lSBA/16/C/6. 

1.2 In Its paper Nauru stated that 

In 2008 the ~pub/IC of Nauru sponsored on oppllcatfon by Nauru Ocean Resources Inc. 

for o pion of work to explore for po/y~to/Jic nodules fn the Area. Nauru, /Ike many 

othtr developing Slotes, does not yet pos5ess the technlcol and finondol copodty to 
undertake seafloor mining in international ,voten. To porridpore e/fectJ'vely In 

octMties in the Area, these States must engage entities in the global private s«tor (In 

much the some way as some dtvtlopiflg count fie$ feJltJ/re foreign dfrect Investment}. 

Not only do some developing States foc:lc the ftnondol c;opoeity to execute a seojloor 

mining projtct in intemotlonol waters, but some also cannot afford exposure to the 
legal risks potent/ally asscdated with such o ptoject. RecogniZlng this, Nauru's 

sponsorthip of Nauru o«on Resources Inc. was orlginolly premised on tht mumptlofl 

mar Nauru could effectively mitigate (with o high degree of certainty) me potential 

liobilitles or crosts or/sing from Its sponsors/up. This was imporconr, os these ltob/1/fles 

or costs could, in somt circumstances, for exceed the finondai capacities of Nauru (as 

well os those of mony other developing Statt:s). Unlilct terrestriol mining, In which o 

State oenerofly only risks losing that which It already has (for example, its norurol 

environment}, if a developing State con bt held liable for oalvltles In the Area, the 

State moy pottntio/ly fa~ fosfng more than It acruaffy has." 

Nauru further stated lr, the paper that 

..• If sponsoring States ore exposed ro potentrial significont llobllltles, Nauru, as well as 

other dtvelopt11g States, may be precluded from effectively portieipoting In octlvilies In 

the Area, which Is one of tht purposes and prfndpfes of Part XI of the Conllf!ntion, in 

parriallar as r,,o>Jtded for In ortJcle 148; artidc 150, subparogroph (c); and art/de 152, 
paragraph 2. As a result, Nauru considers it audal that guidance be provided on the 

lnt~retation of the remnt sectio,u of Pott xr pettolt1/ng to responsibility and 

liability, so that devefoplng States con assess whether it iS within their copob/1/tles to 

effective/of mitigate such risks Ofld in turn moke on Informed decision on whether or 

not to portlclpote In activities in the Area. 

N:auru then requested the Council to seek cfar!flcatlon rrom the Chamber with regard to a setles of 

specific questions. 

1 
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B The request by Naul'\I wa.5 Incorporated as Item 7 of the Agenda of the Council, as adopted at IU 
150th meeting on 27 Aprll 2010 {ISBA/16/C/1, Dossie, No. 1)1

• The Council discussed agenda Item 7 at 
Its lSSth, 160th and 161st meetings. Thirty-two delegations (members and obwvel'$) took the floor to 
express their vi~s on the topic. Different view$ were expressed on the Issues raised In the paper 
submitted by Nauru. Rather than attempt to summarize those llfews In the present statement, 
reference is made 10 the list of s~lcets and unofftoal account of the records of the dlsMSlons •t those 
meetings compiled by the secretariat and included In the dossier submitted on behalf of the Secretary• 

Genciral as Dossier No. 3 as well as to the written statements cittulated by Nauru on 3 May 2010 and FIJ 
on 3 and 6 May 2010 !Dossier No. 4). 

1.4 1114! eventual dedslon of the Council, taken at its 161st meeting on 6 May 2010, WI$ not to 
adopt the proposal as formulated by Naun,, but to request the 0,amber to render an advisory opinion 

on three more general question$. The full text of the decision is contained in document 1$8A/16/ C/13 
(00$Sler No. 7) and reads as follows: 

~ Coundl of tM tnttrnotionol ~bed Authoriry, 

Considering the fact that developmental activities In the Area have already 
CIOfflmenced, 

Btorlnr, In mind the exchange of vlev.'S on legal questions alislna within the scope of 

activities or the Counci~ 

D«idts, In accordance with Artfde 191 of the United Nations convention on the Law 

of the Sea ('the Convention'), 10 request the Seabed 0,sputes Chamber of the 
International Tribunal for the law of the Sea, pursuant to Article 131 of the Rules of 
the Tribunal, to render an advlsoly opinion on the following questions: 

1. What are the legal responsibilities and obllgations of States Parties to the 
Convention with respect to the sponsorship or aetivities in the Area In 

acc.ordanc:e with the convenllon, In particular Part Xl, and the 1994 Agreement 
relaUna to the Implementation of Part XI of the United Nations Convention on 
the Law or the Sea of 10 December 19827 

2. \.Yhat is the tietent of llabll,cy of a State Party for any failure to comply with the 

p,ovlslons of the Convention, in particular Part XI, and the 1994 Agreement, by 
an entitv whom It has sponsored I.Vlder Artldc 153, paragraph 2 (b), of the 

Convention? 

3. What are the nt~ry Md appropriate measures that a sponsorlna State m1nt 
cake In order to fulfil Its responS1l>lli1y under the convention, In particular Article 
139 and Annex Ill, and the 1994 Agreemenl? 

1 References to Dossier numbers In this wri11cn statement are references to the Dossltt 5Ubmitted to the Clllmbet 
on behalf of the S.Creta,y-<ieMral of the Authonty pursuant to article 131 of the Rules of the Tnbunal (See 
Chapter 11 1), 

8 
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1.5 By way of background to the request by Nauru fOf an advisory opinion, It may be Informative to 

recall that. on 31 March 2008, two companies, Nauru OCitan Resou,c:es Inc. and Tonsa Offshore Mining 

Ltd., formally notified the Secretary-General of their intention to make an application for apprcml of a 

plan of work for explorallon In the areas reseNed for the oondua of activities by the Authority through 

Ille Enterprise or In assodation with dcveloplna States pursuant to the Coovtntlon, At\nex Ill, Miele 8 

(hereafter 'reserved are.as'). 2 Thereafter, In accordance with regulation 17(11 of the Regulations on 

Prospectln& and Elcl)loration for Polymetalllc Nodules In the Area (hereafter 'the Regulatlons')a, the 

Secretary-General on 11 April 2008 fo,warded such notification to the Enterprise (represented by lt5 

Interim Director-General), whereupon the Interim Director-General Informed the Secretary-General ln 

writing that the Enterprise has no current inttntion of carry!,. out activititS in the areas under 

application. 

1.6 Thereafter, on 10 Aprll 2008 the Authority received tVIO appltcations for approval of a plan of 

work for eicploration In reserved areas. These applications were submitted by Nauru Own Resources 

Inc. (sponsored by the Republic of Nauru) and Tonga Offshore M lnlng Ltd. (sponsored by the Kingdom of 

Tonga). These represented the nm application made for approval of plan5 of work In reserved areas. In 

the case of Nauru Ocean Resources Inc., Ille appllc.,tion mvers a total surface area of 74,830 square 

kilometres In the O1rlo~pperton Zone of the Paone Ocean. The area lies Within the reserved areas 

and Is divided Into four regions, 1A. 18, lC and 10 covtrin& areas of the seabed from within reserved 
block$ 13, 15, 22 and 25. 

1.7 Pursuant to the Convention• and the Regulations, the applications we~ placed before the Legal 

and Technical commission of the Authority at Its meetirl8$ during the fourteenth session of the 

Authority in 2008, The Commmion met to consider the appllaitlons on 21, 22, 26 and 27 May 2008. 
However, the CornmlSS1on did not reach consensus with respect to a recommendation to the Council in 

relation to the aPl)llcatiOI\$ and therefore decided to 00ntlnue c.onsideratlon of the applications at the 

next possible opportunity.' 

1.8 At the fifteenth session of the Authority in 2009, consideration of the •pplleatlons was •15o 
Included as an item on the agenda of the Commission. However, the Commission was informed that, in 

a letter dated s May 2009 and addressed to the Legal COu"5el of t he Authority, the appt cants had 
requested that consideration of their applications be postponed for a number of reasons set out in the 

letter. The COi'ni'niUion took due note of the reque$t and dedded to defer further oonslderatlon of the 

Item unto further notice.' 

z The system of 'mcrvod arcis' and the status of die Etlterprlse ls explained furdler kl Otapter IV. 
'1S8A/6/A/18, Dos.sler No. 17. Seea~o ChiJ)(tr IV. 
• Througllout this Written Slatement, unless ot!ler\\15! noted, references to the Convention should be undmtood 
u refere11ees to the sinsle regime eJtabllshed bvthe Convention and Ille 1994 A&reement. 
5 Summaty repo1t ohtle Chairman of the Lesal and Technal Commission on the work of the Comml"lon during 
the fourteenth session (IS8A/14/C/11 • ), paragraphs 6 to 8. 
'Summa,v report of the Chalrmilll of lhe Lecal and Tecl\NQI Comm~slon on th4 work of the Commission during 
th4 fifteenth lff~ (IS8A/1S/C/S). paragraph 6.. 

9 
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1.9 In its rtquest to the council, Nau,.., refttrtd to differences of opinion among membel'$ of the 
Commission. However, there is no record of such differences. In his report to the Council on the WOfk of 

the commission in 2010, the O\lllrman of the commission explained as follows: 

20. The Commission also took note of the proposal before the Coul?Gi/ to seek an 
odviS()ty op1n1011 from the Seo bed Olspvte$ Chc,mber of the lntemotlonal Tribunal /or 
the Law of the Seo on matters regarding sponsoring State respon&ibility ond I/ability 
(ISBA/J 6/C/6}. 

11.. The CcmmFsslon noted that In paragraph 4 of this document, submitted by the 
delegation of Nauru, it is stated tlrot while the application p(O(-ffS was being flnoliztd, 
"differing opinions arose from members of the Lego/ and Technical Commission 
rogording tlu! intt!rprttotion of the provi$ions in the Convention and the 1994 
Agreement relotlng to the Implementation of Part X1 of the Convention (General 
Assembly resolution 48/263) that pertain to the rt$pOIISlbHiry and liability of 
sponsoring States, and that ft become apparent that clorificqtion would nttd to be 
sovght ~gordfng those provillOM before moving forword•. 

22. TM CommiSsJon wishes to .srote thc,r these "differing opinions" thut ure 
referred to as being of the C:ommfssion 's members ore not flottd In the Commwion's 
reports or In any other ofl/eiol document. In addition, it ls well stated that the 
applicants were the ones requesting the consideration of their oppllcotions to be 
postponed due to the current global economic circumstances and other conctrns. 

13. Eff ectfvef>J, the Commission had received In 2008 two appliaJtions for c,pptOll(lf 
of a pion of work for tl(J1/Dtation in rt seMd ortf1S; one from Nauru Ocean Resources 
Inc. (sponsored by NaurvJ and ono ther from Tonga 0/fehore Mining Umittd 
(SJ)Onsored by TongoJ. As rhe Ccmmls$/on had been unable to complete a,nslderotion 
of the oppllcotions during the fourteenth smio11, tht mc,tter hod been placed on the 
agenda for the fifteenth session. At that time, the tepn!Jentatives of Nauru ond Tongn, 
the sponsoring States of tilt opplicants, expnsstd their gratitude to the Ccmmlssfon 
for Its work In relation to the a,nslderatfon of the applications ond empha.sfzed the 
importance oftht oppllcOliOns to thefrGovetnments (ISBA/14/C/8). 

24. On S May 1009, the Secretoriot wos informed by r.•aurv OCeon Resources Inc. 
and Tonga Offshore Mining Ltd. (the applicant companjes) that In the light of evrrent 
global ~conomlc clrcumsrc,nces and other concerns, they had decided to request that 
consideration of their applications for opproJIOI of plans of work for exp/oration for 
polymetalfk nodules be postponed {ISBA/15/LTC/6). Consequently, the Commi$$ion 
taok due note of the request and decided to .de/et fvrther consideration of the ftem 
until further notice (JSBA/15/LTC/C/5)." 

1.10 The pr~sent status of tM applications, therefore, I$ thot they remain pend ng further 

con~aration by the Legal and Technlc.al Commission. 

10 
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Ch,1pter II 

Jurl$dletloc,, AdmiUlblJlty •nd Applleable Law 

2.1 This lJ the first occasion on whkh the Chamber has been requtSted to l'fndu an advisory 
opinion.~ Chamber may therefore wish to examine the queStlol\$ of Jurlsdletlon and admissibility that 
may arise as well as give consideration to the applicable law. 

2.2 The jurisdiction of the Chamber to give adviSory opinions derlffl rrorn Artl,le 191 of the 
Convention, which reads: 

The Seo bed Disputes Chamber shall give advisory opinions at tht reques r of tht 
~mblyor the council 0111 legal questions arising within the sc.ape of their actlvfties. 

Sud! opinions shall be given os o matter of vrgtncy. 

2.3 As may be seen from the language of Artide 191, the Chamber must be satisfied that (al there Is 
a valid requcs-t of the Council, (b) the questions a$ked are 1egal questions' and, (c) the questions arise 
'within the u:ope of (the) activities (of the Assembly or tho Council)'. 

2.4 Regardin& the firsl element, namely the validity of the request by the Council, It Is noted that 
lhe decision-making procedures in the Council ara set out in Aftide 161, p.iragraph 8, or the Convention 
(as read with Section 3, paragraphs 2, S, 6, ? and 8, of the 1994 Agreement) and Part X of the Rules of 

Procedure of the Council. In accordance with the 1994 Agreement, Annex, Section 3, paragraph 2, and 
die Rule$ of Procedure of the Council, Part x. rule S6, paragraph 1, 'as a aenera1 rule, decision-making In 
the organs of the Authotity should be by 00nsensus.' The term 'consensus' Is defined under Article 161, 

parqraph 8(e)} of the convention and rule S9 of the Rules or Procedure of the council as 'the absence 
of any formal objection'. The decision of the COuncll to request the Olamber for an advisory opinion 
was taken without objection and can thus ba regarded as having been takei\ by con5ensus !Press 

Release SB/16/19, oossler No. 13). The Chamber may therefore wish to conclude that there was a valid 

reg1,1e$t by the Council in terms of Article 191. 

2.5 With re-ptd to the s~nd element mentioned In paragraph 2.3, that is, whether the questions: 
addcessed to lhe Chamber are 1egal questions', it is submitted that the queSU0n$ put to the Chamber 

are clearly ltgal questions. The nrst two questions request the Olamber to advise on the 'legaJ 
responsibilities and obligations' of States Parties to the Convention, and 'the extent of llablllty' of a State 
Party f0t f-ailure to comply with the Convention and the 1994 Agreemtnt by an ~lily sponsored by It­
They are clearly legal questions addressed to the Chamber to assess the scope of the possible conduct of 
States with regard to obligations imposed upon them by lntetn11tlon3I law. The third question requests 
the Chamb~r to elaborate on the scope of 'the necessary and appropriate measures that a spons01irc 
State must take' In the context of the treaty obl!gatlon of that State 'to fulftl its responsibnitles under the 
convent1011, In particular Article 139 and AnneK Ill, and the 1994Ag,eement'. It 1$ also anticipated that 

clarification by tha Chamber of these 'nee'e$$iry andl appropriate measures' will guide a SH1te PartV 
which sponsored an entity under Article 153, paragr.,ph 21b), towards llmltJns the liability of that State 

Party for damage caused by anv failure to compfy with th.e Convention bv such entity, on the condiUon 

l1 
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that th@$e measures l\avc beet1 taktn by that State Party. Thererore the third question should al$o be 
considered a legal question. Furthermore, all three questions can be seen as relating to the Council's 
general function of approving plans of wollt for exl)loratlon In aocordance with paragraph ll(a) of 
Section 3 of the Annex to the 1994 ~reement, read with Artide 6 or Annox Ill to the Convention, and 
with ptresraphs 6 to 1 l of Section 1 of the Annex to the 1994 Agreement. 

2.6 \Yith respect to the possible question of admissibility, it may be noted that the wording of 
Atticle 191 of the convention Is different to the language found In Artlde 63 of the Statute of the 

International Court of Justice. Whilst the latter provides that the Court may give an advisory opinion, 
thus sussestlng that the Court's power Is discretionary, Article 191 of the Convention provides that the 
Chamber shall give an opinion (on the matters referred to above). Thiuuggesu that, once the Chamber 
has established Its Jurisdiction, the duty to render an advisory opinion is absolute.7 

2.7 Although the questions themselves are abstract, they are fo,mulated in the form or precise 
statoments as required by Article 131, parqraph 1, of the Rules of the Tribunal. It may also be noted 
that, notwithstanding the differences in the language or the provisions referred to in paragr8ph 2.6, the 
lnlcrmtlon11I Court of J~lte h'" rec;ently ilfflrmed thilt it i~ in prindple for the orgcin reque:.ting the 

opinion to decide that it nttds it for the proper petformance of its functlOM (see paras,aph 34 of the 
AdVls.ory Opinion of 22 July 2010 on the Aca,rdanre with International Law o/thf! Dtdorotir,n of 
Independence in Respect of Kosovo). Unlike oontentlous C8$C$, the current case No. 17 Is not to request 
the Chamber to senle any dispute, but to 'offer legal advice to the organs and Institutions requesting 
the opiniM', as noted by the lntematlonal Court of Justice In the Lego/fry of the Threat or Ust of Nu~, 
Weapons case (ICJ Reports, 1996, pp, 226, 236), and the 'advisory opinions have the purpose of 
futniShlng to the requesting organs the elements of law nec:es5ary for them in their action', as f urthet 
noted by the Court in the case on Ugol COMequcn~s of the ,onsrructlon of a wall In O«upted 

Palcstlnlan Terrlto,yllCJ Reports, 2004, pp,. 136, 162-3). 

2.8 In the light of these considerations, the Chamber may come to the condusron that there are no 

eroundt on '14\lch It should decline to provide the advkory opinion requested by the Council. 

2.9 The applicable law Is that set out In Annex VI, Article 33, or the Convention lthe su,tute of the 
International Tribunal for the Law of the Sea), which reads: 

In addltt'on to the provtslons of artfc'ie 293, the Chamber shall apply: 

(o) the rules, regulations and procedures of the Authority adopted in 

acGOrdonct with this COnventiOfl; ond 

(b) tht ttM!f of contfOc:tl ccnwntng activities In the Area In matters 

relatlng to those contracts. 

7 See United Nations Convention on die Law of the Sea 1982: A COmmentary, Vol. VI (Myron Nordqvist, S;itya 
t-.andiln, Shabtal Rosenne, Michael W, lodp ed.), p.641, partgraphs 191.1.; 191.7(1). 

12 
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2.10 Annex VI, Artide 38, makes it dear that Artiide 293 of the Convention al$0 applies, paragraph 1 
of which reads: 

A court or tribunal having Jurisdiction under this section shall apply this Convention 

alld other rules of l11ternotlo11al low not l11compot/ble with this Co11ve11tlo11. 
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Chapter Ill 

eontent of the Dossie, S&lbmltted ,on Beh4lf of the secretary-General 

3.1 Pursuant to the Order of 18 May 2010 issued by the President of the Cham~r and Article 131 of 
the RulH of the Trlbunal, the Secretary-General of die Authority has transmitted a dossier to the 
Chamber c.ontaining material likely to throw &iht upon the qut-Stions on whieh the advlsoty 09lni0n Is 
requested. The dossier, which Is dMded Into 67 tabs, contains the ,etevant rules, regulations and 

procedures of the Authotitv as well as other doeumel'lts, deelslons 31\d mate,lal ldiefv to throw tight 
upon the three legal questions on whidl the advisory opinion of the Chamber is requested. The 

documents are numbered secwentlalJv and Identified by tltle and, where appropriate, by official 
International Seabed Authority symbol. 

3.2 The approach taken to the preparation of the dosSicr is 'ooml)l'ehtnslvc but !'flevant'. The 
Dossier provide$ ;,n overview of all aspects of the responslbllldes and obligations of States sponsoring 

activities in the Area as defined in the Convention arnd the 1994 Agl'ffment, 

3,3 The Dossier Is dMded Into rive Pat't$. Part I lndudes material relatlng to the detlslons made by 

the Council at the sixteenth session of the Authority to requllst the Seabed Disputes Olamber of the 
Tribunal f01 an advisory opinion. Part II contains relevant material relating to the legal regime governing 

activities with respect to polymetallic nodules in the Arca, 

3,4 Part Ill ieaills the negotiating history of Article 139, Article 153 and Annex Ill of the Convention, 

to which the request for an advisory opinion refers, during the Third United Nations Conference on the 
uw of the Sea (UNaos Ill). In particular, Part III lncorpomes all the relevant documents of the Seabed 
Committee and UNCLOS Ill which may facilit.Jte the Ch.imber In rev1~111ng the negotiating history of the 
ptovtslons of the Convention that are referred to in the request of the Council, that is, Artidt 139, 

Article 1S3, paragraph 4, and Anoo Ill, Artldc 4, par,agraph 4, of the Convention. 'Ille provision to the 
Chamber of such documents as 'supplementary means of intl'rpretation' or the above provisions under 

the convention, pursuant to Art Ide 12 oft he 1969 lflenna Convention on the uw of Treaties, mav be 
useful for the Interpretation of the above key provisions by the Cham'ber. 

3.5 Part IV recalls the trovouxprlporotoires of the Regulations Ol'I Prospeellng and Exploration fOf 

Polvmetalllc Nodules in the Area, including drift texts, proposaJs and statomonts, statement$ of the 
President of the Council, statements of the President of the Assemblv, worldng papers and background 
documents, and annual reports of the Seaetary-Goneral of the Authority submitted to the Assembly 

pursuant to Artlde 166, paragraph 4, of the Convention. 

3.6 In light of the views eicpressed during the oonsidoratlon by the Council of the Authority of Item 7 
of ilS agenda durl,. the silCteenth seulon, Part V refers not to the specific regime of responsibilities and 

obligations of States sponsoring persons and tt1tities With respect to activities In the Area as /ex 
speelolls, but refel'$ to the work of the International law Commission on the AttiCIN on the 
Responsibility of States for lnternalionallv 'Wrongful ACU, and the Draft Artldes on the Responsibility of 

lnte,natlOnal Organlutlons. 
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Chapter IV 

Outline of the Regulatory Reclme Govemlnc ActMtles In the A,ea 

4,1 Thi~ &oction of the wfitton &tatemont ptOYl~s an outline of the regulatory reaime aove1ntns 
activities In the Are.i. 'Activities In the Area' In this context refers to 'all activities of exploration for and 
exploitation of, the ,es04.Arces of the Alea' (convention, Altkle 1(31}. 'Resouroes' are defined as 'i ll 

solid, liquid or gaseous mineral resources in situ In the Alea at or beneath the seabed, including 
polymetallie nodules' (Convention, Attlde 133(b)). The resi:,ne for the Area Is a eonventlonal regime, the 

basis for which is found in Part XI and Annex Ill of the Convontion and in the 1994 Asrcemcnt. In 
accordance with Article l of the 1994 Agreement the pro11tslons of the 1994 Agreement and Part XI of 
the C<>nvention 'shall be interpreted as a single instnment.' In the event of any inconsistency between 

the 1994 Aareement and Part Xl of the Convention, the provuJons. of the 1994 Agreement shaa prevail. 
Annex IV of the Convention (which contains the Statute of the Enterprise) and resolutions I and II 
appended to the Ftnal Act of UNO.OS Ill are also relevant. The general principles set out in the 

C<>nvention and the 1994 Ag,cemont are given practical effeet through rules, regulations and 
pro<:edures ~tablished by refevc1nt 011c1~ of the Authority pursuc1nt to Speeific p111Vlil'$ and functiOt'IS 

set out in the Convtntion and the 1994 Agrttment. 

4.l Section 2 of Part XI of the Convention (Articles 136 to 149) establishes the basic: principlos 
governing the Ar~a. The Ale11 111\d its resources are the commo_n heritage of mankind (Artlde 1361. f()r 
States Parties to the Convention there shall be no amendments to, this baSie plinciple nor shon they be 

party to any asrcement In derogation thereof (Article 311, paragraph 6). All rights In the resources of 
the Area are vested in mankind as a whole, on wh~ beMlf the Auth.olity sMII act (Article 137, 

l)aragraph 2). Further, no dalm or exercise of soveteignty or sovereign rights over any part of the Aroa 
or its resources shall bt re(oenized (Article 137, paraa,aph 1). The Area ,hall be open to use exclusively 
for peaceful purposes by all States, whether coastal or land-locked !Article 141). The general conduct of 

States In relation to the Alea ,hall be In ac~ dance with the provisions of Part XI, the principles 
embodied In the Charter of the United N;ations ;ind othor rulos or intemational law in the inte1csts or 
maintaining peace and security (Altlde 1381. AttMtles In the Area shall be carried out for the benefit of 
mankind as a whole, as specifically provided for in Part XI, irrespectwe of the geographical location of 

States, whether coasul or la nd~odced, and taking Into particular oonsideration the interests and needs 

of developing States and of peoplet who h3Ve not attained full Independence or other self sovernlna 
mtus recognized by the United Nations (Article 140. paragraph 1). The minerals recovered from the 
Area may only be alienated ill a0e0rdance lhith Part XI of the Convendon, as Implemented by the 1994 
Agreement, and the rules, regulations and procedures of the Authority (Article 137, paragraph 21, 

4.3 The system for explOl'ation and exploitaUOn or the resources of the Alea Is based on the scheme 
known as the 'parallel system', under which the Area may be exploited simultaneously by the Enterprise 

(a propoud commercial arm of the Authority) and by commercial operators in the form of States, state 
enterprises or corporate entities. The basis of the system is summarized in Artlde 153, which 
determines the rfaht of a(C'eS-$ of States and their nationals to seabed resources and the role of the 
Authority in that regard, The 'parallel system' was an euentlal element of the package approach 
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developed during UNCLOS Ill, as a means or reconclllng the wldefy divergent positions of the Group of 

77 on the one hand and industrialized States on the othet hand ooneemlng the fundamental nature of 

the system of access to the seabed resources and the question as to whether exploitation of the Area 

should be carried out by the AuthOl'ity directly OI' by Stite$ and other entltl~ under the fiscal and 

admlnlstrattve supervision of the Authority. 

4.4 Article 153 provides that activities In the Area may be a,rrled out by the Enterprise, or In 

association with the Authority bv States Pardes, or state enterprises or natural or judicial persons which 
p0$Se$5 the nationality of States PartiM or a,e effectiVely controlled by them or their nationals, when 

sponsoted bv such St.ites, 01 by any group of the foregoing which mcctt the requirements provided In 

Part Xl and Annex Ill of the COnv~tion and the 1994 ~eement (Article 153, paragraph 2), ~ 

requisite quallflcatlons of such applicants are specif~ In Anntx Ill, Article 4, which refers to the need to 

establish the financial and technieil capjbllities of appl cants and the requirement of sponsorship. The 
practical Implementation of these provisions is elaborat~ in the Regulations. ActMtles In the Area shall 

be carried out in accOl'dance with a rormal written plan of work drawn Ill' in accordance with Annex Ill 

and approved by the council after review by the Les.al and Tethnlcal Commission (Article 153, paragtaph 
3). Sudl a plan of work shall be In the form of a contract whldl shall provide for security or tenure over 

the area allocated ror such purpose (Article 1S3, paragraph 6). 

4.S The Authority $hall exercise such control over activities in the Area as is nece$$clry ror the 

purposes of securing oompliance with the ~evant provlslons of Part Xl and Annex Ill of the convention, 

the 1994 Ag<eement, and the rules, regulations and pro~urcs of the Authority (Artlde 153, paragraph 

4). States Parties are to assist the Authority bv taking aa measures necessary to ensure such compliance 

in a«ordance with Article 139 (Article 153, paragraph 4). The r6Ponslb111tv of States Parties in this 

regard mav be discharged by ta kins the measures set out In Annex 111, Article 4, para,taph 4, whldl 

requires sponsoring States to ensure, within thtir lcaal systems, that contractors carry out activities in 

the Area in conformity with the terms of contract with the Authority and their obligations under the 

COnvtntion. 

4.6 The basic conditions of p:ospectlna, exploration and exploitation, which are applicable to all 

contractors with the Authority, are set out in Annex Ill of the Convention. AnneK Ill elaborates upon the 

provisions of Article 153 bv describing the procedures bv which Stat.es, state enterprises and other 

quolifled entitles may apply for prosp«ting. c.xplor3'llon and e)(ploltatlon In the Area, the prottldurt$ for 

approval of plans or work for exploration and exploitation and the baslc legal and contractual conditions 

att.iched to such plans of wo,k, Many of the provisions of Annex Ill were affected by the 1994 
Agtcoment, which elaborates on their implementation, The pro11lslons of AnneK Ill, as Implemented by 

the 1994 Agreement, are tcffectcd in and g1~ practical effect by the Regulations, 

4.7 The Rt'gulations were adopted by the Council of the AuthOlitV on 13 July 2000 and approved by 

the Assembly on the same dav without further amendment (ISBA/6/C/12, ISBA/6/A/18, Dossier nos. 16 

and 17). In adopting the Regulations, the Couneil was living effect to t~e provl$ions of Article 162, 

paragraph 2(ol(i) of the convention, which st.ites that In carrying out its ltglslative functions, the Council 

should give priority to the adoption of rules, rtgUlations and proredures for the exploration for and 
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el<S)loltatlon of polymetallic nodules. This provision Is qualified by the 1994 Agreement, which provides 
that, between thoe entry into forct! of the Convtntio·n a.nd the apptoval of the first plan of work for 
exploitation, the Authority shall concentrate on the 'adoption of rules, reguJalions and procedures 

ncOffl.lry for the condu« of 1'1Mt!e$ In me Area~ ltiev prog!'ffl'. Su~h rule$, regulations and 
procedures shall 'take into account the terms of the Aa1eeme11t, lhe prolonged def,v In comme,dal 
deep $eabed mining and the likely pace of activities In the Area' (1994 Agreement, annex, Section 1, 
paragraph S(f)). In adopting sudl rules, ,egulalions and procedures the Authority was also required to 

Incorporate 'applicable standMds for the protection and preservation of the marine environment' (1994 
Agreement, annex, Section 1, parasraph S(g)). 

4.8 Talclng lhese provl$10ns Into account, the Regulations deal with prospecting for polymetallic 
nodules, applicatiion for and approval of a plan of W()r1c for exploration for polymetaltlc nodules leading 

to 3 contract. They also set out the basic terms and ,conditions of such oontract. Cen ain basic principl~ 
and p,ocedur~ relating tot~ protection of the marine enlllronment are Incorporated. Spedal 
provisions relating to the treatment of registered pioneer investors art also included in accordance with 

the provisions of the 1994 A4reement. The Regulatlons consist of 40 r~ latlons, and are organized into 
nine parts and fo:ur annexes. Part I oonsists of introductory mate(eal and definitions. Part II addresses 
prospecting. Part Ill deals wlth the proce5$ of applvlng for approval of a plan of work for CKploraliOn, 

including the oontent of tho plan of wor~. the form of the application and the procedure for 
consideration of application by the Legal and Ted'lnical Commission and the C.OU4\Cil, Part IV describes 
the form and content of the contract for elCJ)loratlon. Parts I to IV are essendally an elaboration of 

Annex Ill of the Convention, wttlch sets out the basic conditions of prospeetlna, e,cploratlon and 

exploitation. 

4.9 Part v of the Regulations deals w1th protection and preservation of tho manne enwonment, 
Including the procedure for the application or emergency orders pursuant to Anlcle 161, paragraph 
2lwl, of the Convention. Part VI deals with confidentiality of data and information. Part VI I contalns 

general procedurres necessary for the Implementation of the Regulations. Part VIII deals with settlement 
of disputes and Part IX sets out the procedure to boe followed should the ptospector or contractor locate 

resources other tiha.n polymetalllc nodules In the area allocated to it. Annexes 1 and 2 arc the forms 
used to notify the Authority of the intenliOn to engage in prospecting and apply for approval for a plan 
of work for exploration. Annex 3 is the form of contract for exploration and M nex 4 contain$ the 

standard clauses of the contract fot ~ploratlon. 

4.10 The following paragraphs explaln In more detail some of the key elements of the regulatory 

regime that are relevant to the p,esent case. 

Prooedures to apply for approval of plans of wo,k for exploration In the fonn of contracts 

4.11 The procedures fat malcing applications for approvaJ of plans of work for e,cploratlon In the form 

of contracts are dealt with u.ndet Part Ill (regulations 9 thtough 19) and Annex 2 of the Rosulations. In 
accordance with Article 153 of the Convention, the followinB may apply to the Authority for approval or 

plans of work for expk)ratiOn; 

17 



Written statements 577

(al The Enterpnse, on its own behalf or In a Joint arranstment Cresulatlon 9 (a)); 

(b) A State Party to the 1982 Convention, or a state enterprise sponsored by a State Party, 

or a natural or judieial person p~ssln.s the naliOn.ilitY or a S~te Porty and sponsored by a State Party, 
or any combination thereof (regulation 9(b)). 

4.11 Regulation 10 presaibts the form attd content of applle,ttons bv reference to Anne,c 2 of the 

Reavlal1ons. 

4.12 Regulation 11 deals with the foom and content of t~ certificate of sponsorship. In this re5pe", 

it gives effect to Annex Ill, Anide 4, paragraph 3, of the Convention, which provides that the criteria and 

procedures for sponsomiip are to be elaborated In t he rules, reaulallons and procedures of the 

Authority. In accordance With Amex Ill, Artlde 4, paragraph 4, the responslblllty of the sponsoring State 

or States, pursuant to Artide 139 of the ConventlOfl, is to ensure, Within their lesal systems, thot the 

contractor ~rrles out actMtles In the Area In conformity with the terms of the contract and its 

obligations under the Convention, RCBulation 11 contains the followins specific provisions: 

(a) Each appllcatlon by a St.ate enterprise or one of the entities referred to in regulation 

9(bD shall be accompanied by a certificate of sponsorship l$$UCd bv the Stole of which It~ a nitlonal or 

bv which or by whose nationals It Is effectively controlled. If the applicant has more than one 

nationality, as in tho case of a partnctShlp or consortium of entitles from more than one State, each 

State Involved shall !$sue a certificate of sponsorship. 

(b) Where the applicant has the nationalitv of one State but 1$ effecttvely controlled by 
another State or Its nationals, each State Involved shall Issue a certificate of :sponsorship. 

(c) Each certificate of sponsorship shall contain, inttr ofio, a declaration that the spon5orlng 

State assumes responslbllltY In aceotd,nce with Articles 1.39, Artlcie 153, paragraph 4 and Anne1< Ill, 

Article 4, paraBJaph 4, of the Convention (regulation 11, paragraph 3(f)). 

4.13 In accordance with Annex 2 of me Regulations, each applicadon for approval of a plan ofwOlk 

shall lndude the following Information: 

(a) Information on finandal capability; 

(b) Information on tectmkal capability; 

(c) Proposed 15-year eJCploration programme; 

{d) Detailed five-year plan showing anticipated annual actual and direct expendltute on 
e,cp'loration; 

{e) Proposal for oceanographic and environmental b.lsellne studles and prellmlnary 
environmental lm1)11et a.s.sffiment; 

If) Proposed me11sure$ to prevent poflutlon (contingency plan); 

{g) Undertaking of Bood faith; 

{h) Ftt (USS 250,000per applicationl; 
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(I} Details of previous contracts (if any); and 

(f) A 11$t of coordinates and chart of the area In respect of which the apprication is made. 

4.14 The content of these inf01mational requirements is speeified in the RCiulatlons. Regulation 12 
sets out In detail the f1nandal and technical Information that must be Included with the application. 

These are referred to in Annex Ill, Article 4, as the 'qualification standards' of appllc;anl$s Resulatlons 13 

and 14 respectively require the disclosure of any prior contracts with the Authority and the provision or 

written undertakings in aocordancc with AMelC Ill, Article 4, parasraph 6, of the Convention. In 
accordance with regulation 14, each applicant, induding the EnterpriSe, shal~ » part or its applle.atl0'1 
for apptoval of a plan of work, ptOVlde • written undertalclng to the Authority that it wiU (a) accept as 
enf01ceable and comply V1ith the applicable obligations created by the provisions of the Conventlon and 
the rllles, regulatlon1 and procedl!re5 of the Authority, ~e dttlslons of the relevant organs of the 
Authority and the tenns of contract with the Authority; (b) accept control by the Authority of activities 

In the Alea, as authorfzed by the Convention; and (c) provide the Authority with a written assurance that 
Its obligations under the contract Vlill be fulfilled in good faith. 

4.15 Regulations 15 throuah 18 deal with the sl:e of the area covered by the application and the data 
and Information to be submitted relating to sucti area. The Regulations are designed to give effect to the 
so-called 'site,banking' SV$tem, eMhrlned In Annex Ill, Article 8, of the Convention. Under Annex II~ 
Article 8, eac;h applic.ition ml.lSt cover an .irea large enough to aooommodate two minlng operations. 
The ;,ppllcant must therefore divide the area into two parts of'equal Mtimated commercial value'. l he 

application must also contain sufficient data and Information, which shall 'consist of data available to 
the appllcant with respect to both part'S of the area under appllcaUon, including the data used to 
determine their commerdal v;,lue' to enable the Coondl to designate a reserved area bast<! on the 

estimated commerd al value of each part. It should be noted that this procedure was not applicable to 
the present appliaillon by Nauru ~ean Resources Inc., since the application was made in respect of a 

reserved area. 

4,16 Regulation 17 sets out procedures for applications for approval of a plan of work for exploration 
In respect of a 'reserved area'., more properly referred to as 'areas reserved for the conduct of actMtles 

by the Authority through the Ente,prlse or In association with developing States pursuant to the 
Convention, Annex Ill, Artide 8'. This ,cgulatlon Is an attempt to combine the provisions or Annex Ill, 
Artide 9, of the Convention with the provisions of the 1994 Agreement, annex, seeuon 2, which has the 
effect of modifying the implementation of Annex Ill, Artlde 9. Whlle Annex Ill, Article 9 gives the 
Enterp,lse the right of first refusal to make use of a reserved area, regulation 17 provides a mechanism 

whereby a developina State, or ;,n entity spomored by such a State, may notify the Authority that it 
wishes to submit a plan of wortc With respect to a resel'Yed area. In such a case, the Enterprise must 

decide within sbl month~ whether It wishes to llff the area concerned. If it does Vlish to do so, the 1994 
Agreement, annex, Sccti0'1 2, paragraph 2, provide$ that until such time as the Enterprise begins to 
function Independently of the secretariat of the Authority, it may do so only through Joint-venture 
operations.. If it decides not to use the reserved area, the prospective applicant may submit Its 
appl cation for approval of a plan of work in the reserved aru. 
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4.17 It may be recalled In this regard that the Enterprise has not yet begun to function Independently 

of the secretariat of the Authority and that, by reuon of Artlde 170 or the conventlOf'I and the annex, 
section 2, paragraph 2, of the 1994 Agreement the Council would only take up the iSsue of the 

fim~onlrig of the E11terpr1$e Independently of Ille $e~ewlat of the A11thoritv elthe, fat upon the 
approval of a plan of wort for exploitatiOn by an tntity other than the fnterprtse, or lb) upon receipt by 
the Council of an appllcatlon for a joint-ventW'e operation with the Enterprise. Until sud\ time as either 
of these eventualities take ploce the secretariat of the Authority $hall perform the functions of the 

Enterprise, which shall be as set out In section 2, paragraph 1 of the aMex to the 1994 Agreement. 

4.18 Regulation 18 specifies the data and information that must be submitted for approval of a plan 
of work for el(ploratlon. The Regulation contains a number of critical requl rements that are not found in 

the Convention, but reflect the emphasis placed on the environmental impact assessment In the 1994 
Agreement, anne)I, Section l , paragraph 7. 1be$8 Include: 

(a) a general desaiption and a sd\edule of the proposed exploration proarammo, includin8 
the programme of aetMtles for the Immediate flve-ye.ir period, $Ud\ as $1udl~ to be undertaken In 
respect of the environmental, technlQI, cconoml~ and other appropriate factor$ that m1m be taken Into 

account In eiq,loratton; 

(b) a desaiption of the progammo for oceanographic and environmental baseline studies 
In accordance with these Regulations and any environmental rules, regulations and proc;edures 
established by the Authority that would enable an assessment of the potential envl,Of'lmental Impact of 
the proposed exploration actMtles, taking Into aCXlOunt any recommendations issued by the LTC; 

(c) a preliminary assessment of the possible impact of the proposed exploration activities 

on tha marint environment; and 

f d) a description of propo$ed measures for the prevention, reduction and control of 

pollution and other hazards, as well as possible lm~ets, to the marine environment. In addition, the 
applicant ls to submit a schedule of anticipated yeartv expenditures in respect of the programme of 
activities fo, the immediate five-yea, periOd. 

4,19 Regulation 19 specifies the level of the fee for each application at an amount of US$250,000, 
This is wbject to review by the Council from time to time to ensure that It covers the administrative 
cosu Incurred by the Authority In processing the application. 

Process!,. of applications 

4.20 Part 4 of the Regulations 1,egulatlons 20 to 22} deals with processing of applications. Regulation 
21 specifies the matter on whid\ the Legal and Ted\niQJ Commission mu$t determine before It 
reoommcnds approval or a plan of work for exploration to the Council, outlines the circumstances in 

which the Commission shall not recommend approval of a plan of wor1c for e,cploratlon and the 
procedure th.at must be followed If the Commission finds that an application does not comply with the 
Regulations, It also descnbes the seneral conslderatlons and prlndpl~ to which the Commission shall 
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have regard when considering applications. In general and in keeping with the provisions of the 1994 
Agreement, speclfically annex, Section 1, paragraph 6, the Commission has limited power to reject an 

appGcation and its main function is to make a series of objee1ive determinations as to whether the 

mandatory provisions of the Regulations have been1 complied with. Once the Commission has 

recommended approval of the appliaition, the matter Is to be taken up b'/ the Counell. 

4.21 Resulatfon 22 provides that the Council shall consider the reports and recommendations of the 
Commission relating to approval of plans of worlt for exploration in accordance with paragraphs 11 and 
12 of Section 3 of the annex to the 1994 Agreement. Secrlon 3, paragraph ll(a), provides that the 
Cooocil shaJI approve a recommend~tion by the Commission for approval of a plan of wor1c unleu bv a 
two-thirds majority of the members present and voting, Including a majority of members present and 

YOting in each of the chDmbets of the Council, the C:OUndl deddes to disapprove a plan of wo,k. If the 
Council fails to take a decision on a recommendation for approval of a plan of work within a prrscribed 
period {normally 60 days unleu the Councll decides; to provide for a longer perlodl, It Is deemed to have 

approved the recommendation at the end of that pcrtod. If the Comml$$lon recommends dlsapproval 
of a plan of worlt or does not make a recommendation, the Council may nevertheless approve the plan 

of work in accordance with Its rules of procedure for ded$1on-maklng on questions ohubstance. 
Section 3, paragraph 11(b), of the annex to the 1994 Agreement ptovi~s that the p,ovisions of Al'llcle 
162, paragraph 20), of the Convenllon (wfllch set out an objection, condllatlon and three-fourths 
majority voting procedure in the Council) shall not apply, section 3, paragraph 12, of the annex to the 

1994 "Sfeemeot require$ $Ubmlwon of !I dispute relating to the disapproval of a plan of work to the 

dispute settlement procedures set out in the Convention (specifiaillv Articles 187 to 189). 

The contraet for explonitlon 

4.22 Part IV of the Resutatlons (regulations 23 to 301 sets out the basic parameters of the contract for 

exploration. These provisions are elaborated further in AMe1< 4 to the Regulations, which contain the 
$tandard cla!J$e$ for exploratlon contracts. These standard clauses are common to a.II contractors and 
thus remove tho neod for the AuthOfity to nesothne with each potential contractor lndlvldually. In this 
regard, the use of standard clauses reflects oommon practice in the national legislation of a numbe, of 
countries In the case of offshore oll and gas llcenslng. Many of the standard dauses elaborate upon or 
in some ca~s rtpoat matter that Is contained In the body of the Regulatlons. For Instance, Section 2 of 
AMeJ< 4 on security of tenure shoufd be read with regulation 24; Section 3 on tho duration of ~ntr3CU 
shoufd be read with resu1atlon 26; Section 20 on termination of sponsorship should be read with 
,egulatlon 11. There are also general contractual proon:sions which arc, for the most part, a direct 
transposition from Anne,c Ill of the Convention. These lnducfe Section 22 of Annex 4 on transfer of rights 
and obligations (Convention, Annex Ill, Articlt 20); Section 24 on rewlon (Convention, aMeK Ill, Artlde 

191; section 27 on appllaible law (Convention, aMex Ill, Article 21): and Section 16 on re~ponsibility and 
liability (Convention, Annex Ill, Article 22), Othe, l)(O\llslons are slmllar to those generally found in 
minln,a contracts i,nd lndude Section 17 on force majeure, Section 18 on disclaimer, Scetlon 19 on 
renundatiQ1111f ri8hU, St«iOt'I 26 on notice and Se<don 28 on Interpretation. 

4.23 The essential parameters of the contract c.an be summed up as follows: 
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(ll The contract $hall confer upon the contractor exduslve rights to explore the area under 
contract in respect of polymetallie nodules. TM AuthOrity i hall ensure that no other entiry opetates In 
the same area for resources other than polymetallic nodules In a manner that might interfere with the 

ope1ations of the contractor (regulation 24, paragntph 1, giving effe~ to Article 1", paragraph 6, and 
Annex Ill, Artlde 3, paragraph 4(cl, and Article 16 of the Convention). 

(2) The total area all()(ated to the oont<ractor undet a contract for exploration for 
polymetalllt nodules shall not exceed 150,000 square kilometres, of which fifty per cent shall be 
relinquis~d over eight years beail\ni"8 from the date of the conrtaet. The Council may, however, at the 
request of the contractor, and on the recommendation of the legal and Tedinicai Commission, in 
exceptional circumstan0t$, defer the schedule of relinquishment (regulatiOn 251. 

(3) Pur~u1mt to Artlde l S of Annex Ill to the Conventlun, each wntrcsct shall lndude as ii 

sd\edule a practical programme for the ttaining or personnel of the Authority and developing States and 
drawn up by the contractor In cooperation with the Authority and the sponsoring States or States. Such 
training programme shall focus on training In the oonduct of expfo,atlon, provide for full partldpatlon by 
such personnel in all activities covered by the contract, and mav be revised and developed from lfme to 
tima as nacessary by muM I agteement (regulation 171-

(4) The duration of the contract shall be 15 years, which may be extended bv the Councit 
on the recommendatiOn of the Legal and Techttlcal commtssloo, for perlOds of not more than five years 
each, If the contractor has made effort:s in good faith to comply with the rtquirtments of the plan of 
work but for reasOf\S beyond the conuaetor's control has been unable to complete the necessary 
preparatory work for proceedlng to the exploitation stage or if the prevailing economie circum$1ances 

do not justify 1><oceed1na to the el(l)loltitlon stage. 

(S) There shall be a periodic review of die Implementation of the plan of work for 
exploratlon at intervals of five years, jointly undemicen by the contrietor and the Secretary-General. In 
the llght of the review, the contracto, shall indicate its programme of aetivities for the following nve• 
year period, making such idjustments to lu progr-amme of actMtles as are necessary (regulation 28). 

(6) Each contractor shall have the required sponsorshiJ) throuaJlOUt the period of the 
contract. If a State terminates Its sponsotshlp It mall promptly notify the Seaetary-General In writing, 
lndudlng the reason for terminating its sponsorship. The Secretary,General shall notify the membefS of 
the Authority of the termlnadon °' change of sponsorship. Termination of sponsorship shall take effect 
six months after the date of rKCipt of the notification by the Secretary-General unless the notification 
$peelfies a later date. In the event of termination of sponsorship the contractOt shall, Within the 
aforementioned period of sill months, obtain another $po05or. Such sponsor shall submit a certificate 
of sponsorship In accordance with regulation 11 of the Regulations. Failure to obblln a sponsor wfthln 
the required period shall l't$Ult In the termination of the contract. Furthermore, a sponsoring State shall 
not be discharged by reason of the termination of iu sponsorship from any obllgatlons accrued while It 
was & sponsortns State, nor shall such termlnation affect any legaJ rights and oblfaations created d11rlng 

such sponsorship !regulation 29). 
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(7) Responsibility and llablllty of the contr3ctor -,nd or the Authority $hall be in acc«<1.1t1ce 
with the Convention. The contractor shall continue to have responsibility for any damage arising out of 
wrongful acts in the conduct of its operations, In particular damage to the marfne envfronment, atte, 

the compfetlon of the expl0tation !)hue (regulation 30. Here the ~lcvant pr011isions of the C.Onventio111 
,HO largely Attide 139 on States Parties' respo1115ibility and liability and Annex 11,, Article 22 of the 

Convention. Section 16 of Annex 4 to the RegulatlOA$ details the provisi~s or the C.onve?ntion on 
responsibility and liability of the contractor and the Authority). 

Protection and preservation of the marine environment 

4.24 Protection and preservauon of the ma,lne environment are dealt with under Part V (Regvlatiom 
31 to 34) of the Regulations. Although Part XII of the Convention deals In gener:al terms with the 
obligations of States to protect and premve the me,rlne environment, the,c 1$ no $1)ecific j)rovisioo in 

Part XI beyond the general requirement In Article 145 that 'necessary measures, shall be taken In 

accordance with this Convention with respect to activities In the Area to ensure effective protection for 

the marine: environment from harmful effetts whieh may a1ise from such activities.' However, Attide 
145 gc>e$ on lO require the Autfwrity to adopt rule~. regulat ion~ and procedur~ for-, inter alla., (al the 

prevention, reduction and control of pollutlon i,nd other hazards to the marine ,enviroM'lent, indudlng 
the coutliae, and of interference with the ecological balance of the marine environment, particular 
attention being paid to the need for protection from harmful effects of sudl actiMtles as drilling, 

dredging, excavation, disposal of waste, construction, and operation or maintenance of lnstallatlons, 
pipelines and other devfce.s related to such actlYltles; and (b} the protection .ind conservation of the 

natural resources or the Area and the prevention of damage to the flora and fauna of the marine 
enYlronment. 

4.25 A t-imllar enabling provisiOn appHrs In Annl!!x Ill, Article 17, paragraph (l )(b)(xiil of the 
Convention which oblfges the Authority to adopt rules, regulations and procedures on 'mining standards 

and practices, InctudI111 thine relating to operationa1 safety, conservation of the resources and the 
protection of the marine environment'. Th@ 1994 Agr@@m@nt also gives priority to the adoption of rules, 

regulations and procedures Incorporating al)l)llcable- standards for the protection and preserwllon of 
the marine environmtnt (1994 Agrttment, an~. s«tion 1, paragraph 5(gU. and requires that an 
application for approval of a plan of worl< for exploration Is accompanied by an assessment of the 

potential en11ironment1I impacu of the prop0$td explo1'3tion actMti~ and a dMcription of a 
programme for oceanographic anc:I baseline environmental studies (1994 Agreement, anne11, Section 1, 
paragraph 7}. All these provisions are gI11en substance In the RegulatlOI\$. 

4.26 First, the Authority Is under a duty to establish and keep under review eiwlronmenl.'11 rules, 

rtgulatiOn$ and procedures to Ol\$Ure affective protection for the marina environment from harmful 
effects which may arise from actMtles In the Area (regulation 31, paragraph 1). Se<ond, the Authority 

and sponsoring States are required to apply a precautionary approach, as reOected In Prindple 15 of the 
Rio Dedaration, to actillities in the Area. Third, the Regulations impose a duty on each contractor to 
'take ne(e$.$8rv measures to prevent, redu~ and control pollu1Ion and other hnar<ls to the m11rine 
environment arising from its actillitles in the Area as far as reasonably possible using the best techooloay 
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availabfe to it.' (regulation 31, paragraph 3). The spedflc content of this duty on contra«Or$1$ 
elaborated In the Regulatloos and In the standard daiMs, as woll as in the recommendations for the 
guidance of the contractors for the assessment of possible envfronmental lmpaas arlslrc from 
exploratlon for polvmetalllc nodules In the Area 15Sued by the Legal and Technical Commission in 2001 
(ISSA/7/LTC/l /Rov.l and Corr.1), Therefore, the contriKtor is required to gather environmental 
basel ne data as exploration .ictlvltles progrffl and to e$t.ibll$h environment.ii baselines against which 
to assess the fiktfy offects of its activities on the marine environment jregulation 31, paragraph 4; Annex 
4, ~Ion s.2 or the Regul@tlonsJ. The oontractO!' Is .also required to est,1.bll$h and implement a 
proaramme to monitor and ropott on such effects. 

4.27 The Regulations ;,lso ciontaln deuiled procedures f0t the exereisc by the Council of its power to 
iSsue ttnergoncy order to prevent serious harm to the marine environment arising out of activities In the 
Area, pursuant to Article 162, paraa,api'I 2(w} of the con~lion (regulation 32). 

Other provisions of the Regulations 

4.28 In addition to the abovo. the Reiulations also contain provisions relating to the tteatment of 
confldentlal data and lnformatlon, the giving and recelvlrc of notlce.5 and formal communications, and 
other iuo•11s1ons of a seneral nature. Part VIII of the Rtgulations (rta,.,lalion 39} deals with tho 
settlement of dlsputes and provides that disputes concerning the interpretation or application of the 

Regul1tlons sha.11 be settled In accordan<e with Part XI, sett Ions of the Convention.• Anne>c 1 to the 
Regulations contains a list of required data and information to be submitted for notification of intention 
to eng~e In prospecting and format of the notification. AMex 2 provides a list of required data and 
information to be submitted in the application for approval of a plan of work f01 exploration to obtain a 
contract, and the required f01mat of the application. Annex 3 to the Regulatlons, which Is the standi!rd 
form of contract for oxploration, is a short document which mertlV sets out the names of the patties to 
the contract, describes the subject matter of the contract, Its duration and date of commencement and 
states that the standard clauses set ou, In Annex 4 to the RegulatlOns shall be 1nciorp0tatcd In the 
contract and shaD haw effect as if sat out at length. In order to reflect the diffuences amon11 individual 
contractors, the contratt ciontatns 3 SChedulcs, with SChedule 1 to define the exploration area allocated 
to tho contract0t, schedule 2 to cover the contractor's programme of attlvitlcs, and Schedule 3 for the 
contractor's training prog,amme, M required under Artlde 144 and Annex Ill, Article 15, of the 

Conv~ntion, :,nd whon appro11ed bv the Authontv In acciordance with section 8 of the stand:,rd clauses 
conta.ned In Annex 4 to the Nodule Regulations. 

• Part XI, section S (Artldes 186 to 191), of the Convention deals with the Jurisdiction of the Chamber of the 
Tribunal and the submission of disputes to special or od bot diam bets of die Tribunal or to binding commerdal 
ilrb!t~tlon. 
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Section V 

COndudln, comments 

S.l Although the secretariat wishes to e,cpress no opinion on lhe three questions before the 
Olamber, it is ,uggested that a few ttntative conclusions may be drawn from the above elaboration of 
die legal regime governing acdvltles In the Area. 

5.2 It would appear tllat the overriding intent of the Convention and the 1994 Agreement, and the 
Regulations, Is that the purpose of State 'l)Onsorshlp Is to ensure th,n a State Party takes responsibility 
In accordance with article 139, article 153, paragraph 4, and Annex Ill, artide 4, paragraph 4, of the 
convention. 

S.3 Under Article 1S3, paragraph (2)(b), of the Convention, activities in the Area shall be c.arried out 

... in 0-ssodot/on with the Authority by StoteJ Parties, or state enterprises or noturqt or 
lurldlcql persons which possess thenotlonolltvof.Statn &ales ware effectl;velY 
@Ol/'911@ by rh,:m or t{W a,,t1o11qfs. when, spottSored by such St'1tes, or any group of 
me foregoing which meets the requirements provided in this Port and in Annex Ill, 
[emphasis added) 

5,4 AAnCIC llt article 4(3) $TIile$ that 

3. Each opplicont shaft be sponsored bv the State Party of which it is a notional unless 
the applicant hos more than one not/ono/fty, os In the cose of o portnershfp or 
consortium of entitles from several States, ln ivhkh event oil States Parties invo/>.Jed 

shall sponsor the oppl;couon, or unless rhe oop/ifOnr !t e««melv conrrol!ed by 
another State Party or Its nationals, Jn which gvent bqtbStates Pgcties .sholllppnsqr 
cbc oppl{q)1ion. The criteria cmd pr~dvres for lmplementcrrlon of the sponsorship 
requirements shall be set forth in tM rules, ,rtgu/ations ond proetdureJ oft~ 
Authority. lempha51S adde<J) 

5,S Thi$ Is further elaborated In Regulation 11, Ylhldl requires that: 

1. Each applicotlon by o state enterprise or one of the enmitS referr«J to In 
$ubporogroph (b} of regulof/on 9 shall be oixomponled by o certificate of sponsorship 
issued by the State of which it it o notional tJr by which or by whose notlona/.s it Is 
elfe<tlvely controlled. If the opp/lcont hos more than one nationality, os in the case of o 
partnership or toMOrtium of entities from more thon one State, eoch State Involved 
sholl Issue o certificate of sponscrshlp. 

2. Where the appllr:ant hos the nationality of one State but is effectivtly amtro/Jed by 
another State or Its notiono/.s, each Srote ln\lOlved shall 1$$11e a certificate of 
sponsorship. 

s.6 Thus, where an applkant has only one nationality, and there is no partnership of eonsonlum 
Involved, lhe fi11t Umb of Article 4(3), and regulatlon 11(1), do not apply. However. if the applicant or 
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applicants are 'effectively oontrolled by another Stc1te Party ot its nationals', then it wou1d be necessary 
for each State Involved to Issue a certlflc.ate of sponsorship. It would also dearty be necessary to Identify 
'each sute Involved', which In Itself may not be an easy matter. The link, therefore, that gives rise to the 
requirement of sponsorship may be either nationality or 'effective control'. 

5.7 In either case, the key provision relating to the obligations of sponsoring States iS round in 
Annex 111, Article 4, paragr.lph 4, of the Convention, whlc:h provides that 

4. The sponsoring State or States shall, pursuant to article 139, have the responsibility 
to ensure, wfrhfn their legal systems, rhar o cont:r(l(tor so sponsored shall corry out 
activities in the Area in conformity with the tenns of Its contract and Its obligations 
under this Convention. 

S.8 It Is susgested that the !ogle.al way to approach this provision Is first to detennlne what are the 

relevant terms of the oontraet and obllptions of oontraetors uMJer the Convention and the 1994 
Agreement (which are elaborated In Chapter IV), second to determine what degree of certainty or 

obligation iS conveyed by the term 'ensure' within the context of the Convention and the 1994 
Agreement, and third to c;onsider how the words 'within their legal systems' qualify such obligation. In 
this respea, the attention of the Cllambet Is drawn to the second sentenoe of Article 4, paragraph 4, 

which reads 

A sponsoring state shod not, ho~~,. be liObre for damage co used by any fodure of o 
contractor sponsored by it to comply with its obligations if that State Party has 
adoprtd lows ond regvlotlons and token odmlnlsrrorlve mecrsures which ore, wfmln the 
framework of fts legal system, reasonably appropriate for securing compliance by 
persons vnder its JurlsdlctJon. 

Michael W. Lodge 
Legal Counsel 
lntematlornil Seabed Authority 
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