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CHAPTERl 

REQUF.ST FOR AN ADVISORY OPINION 

l . On 6 May 20 I 0, the Council of the International Seabed Authority {the Couneil) 
decided, in accordance with Anicle 191 of the 1982 United Nations Comienllon on tire Law 
of the Sea (the Convention), to request the Seabed Disputes Chamber of the lntemational 
Tribunal for the Law of the: Sea (ITLOS) to n:ndcr an advisory opinion on the following 
questions: 

1. What are the legal responsibilities and obligations of States 
Panics to the Convention with respect to the sponsorship of activities 
in the Area in accordance with the Convention, in particular Part XI, 
and the 1994 Agreement relating to the Implementation of Part Xl of 
the United Nations Convention on the Law of the Sea of 10 December 
19827 

2. What is the extent of liability of a State l'arty for any failure to 
comply with the provisions of the Convention, in panicular Part XJ, 
and the 1994 Agreement, by an entity whom it has sponsored under 
Article 153, paragraph 2 (b), of the Convention? 

3. What arc the necessary and appropriate measures that a 
sponsoring State must lake in order to fulfil its responsibility under the 
Convention, in particular Article 139 and Annex Ill, and the 1994 
Agreement?' 

2. On 18 May 2010, the President of the Sc:abcd Disputes Chamber invited the 
States Parties to the Convention and relevant intergovernmental organisations to present 
written statements on the questions submitted to the Seabed DisputeS Chamber for an 
advisory opinion and fixed 9 August 2010 as the date by which written statements on the 
questions ma~ be ubmitted to the Chamber? This date was subsequently changed to 19 
August 2010. 

3. This statement by Australia addresses the jurisdiction oflhe Chamber to give an 
ad,~sory opinion in n:sponse to the request by the Council and the questions put by the 
Council in that request. 

1 Decision tSBA/16/C/t3. 
3 Order 2010/3. 
I Order 2010/.e. 
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CHAPTER2 

JURISDICTION 

4. Article 191 of the Convention provides: 

Th.e Seabed Disputes Chamber shall give advisory opinions at the request o{the 
Assembly or the Coun.cil on legal questions arising within the scope of their activities. 
Such opinions shall be given as a matter of urgency. 

S. If a question falls within the: jurisdiction of the Seabed Disputes Chamber, the Chamber 
is obliged to give an advisory opinion, This much follows from the: use oftbc word .. shall". 
Tbis contrasts with the discretionary power confen-ed on the International C.Ourt of Justi.oc 
(!CJ) under Article 65 oftbe Statute of the ICJ, which provides that "[t]he Court may give an 
advisory opinion". 

6. In this matter, three elements must be satisfi<XI in order to establishjurisdiclion oftbc 
Chambet' under Article 191 of the C.Onvenlion: 

(a) a valid request from the Council; 

(b) on a legal question; and 

(c) the legal question must arise within the scope of"their" activities. 

Elements (a) 11Dd (b) arc undoubtedly established in this matter. 

7. In relation to element (c), two questions arise. First, by reason of the use of the word 
"their'', is it sufficient that the questions fall within the scope of the activities of either the 
Assembly or the Council notwithstanding that the n:quest has come from the Council't The 
bettec- reading of Article .191 is that the legal question asked by the C.Ouncil must fall within 
the scope of its own activities. s 

8. The second issue is whether the legal questions asked by the Council arise within the 
scope of the activities of the Council. Each of the three qucsti.ons on which an advisory 
opinion is sougbt from the Seabed Disputes Chamber in their 1erms relate more to the 
obligations and responsibilities of States Parties to lhe C.Onvention rather than to the C.Ouncil 
itself. However, the question is whether those questions, although not dealing wilh the 
Council per se, fall within the "scope of the activities" oftbe Council. 

9. The ICJ c-0osiderecl the meaning of the same phrase "lc:gal questions arising wilhin the 
scope of their activities" as used in Article 96, paragraph 2 of the Charter of the 

4 1111:s raises the Issue as to whether lhe Council could ask a legal q1JCstion tblll falls within the 5'1opc oE"lhc 
activities of the Assembly but not the CoUDcil. 
5 Satya N lilldao, Michael W Lodge, Shabtal Roseum: (Eds), United Nations Convmtion on tire Law of the 
Sta. A Comm111tary (Virginia Commmwy), Vol VI, Martinu11 Nijboff Publishm, The Hape, 1002 11 p. 6". 
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United Nations in its advisory opinion legality of the Use by a State of Nuclear Weap,ms in 
Armed ConjlicJ.6 The ICJ held: 

The Court need hardly point out chat international organisations are ubjectS of 
international law which do not. unlike States, possess a general competence. 
International organisations are goven1ed by the "principle of speciality", that is to say, 
they are invested by the Stares which create them with powers, the limits of which are 
a function ofthc: common interests whose promotion those Slates entrust to them. 

The powers conferred on intc:mational organisations arc normally the:: subject of an 
express statement in their constituent instruments. Neverlheless., the necessities of 
international life may point to the need for organisations, in order to achieve their 
objectives, to possess subsidiary powers which are not e.'<pressly provided for in the 
basic instruments which govern their activities. It is generally aocepted that 
international organisations can exercise such powers, known as "implied" powers. As 
far as the United Nldioo:; i~ concerned, the Court h&:1 cx))n::sscd itself in Che following 
terms in lhis respect: 

''Under international law, the Organisation must be deemed to have those powers 
which, though not expressly provided in the Charter, arc conferred upon it by 
necessary implication as being essential to lhe performance of its duties".7 

10. Under Article 162(2)0) ofthe Convention and Section 3, paragraph l l(a) of the 
1994 Agreement,• one function of the Council is to appiovc plans of work submitted by 
entities in accoroance with Annex III, Anicle 6 of the Convention. Annex m, Anicle 6 
requires chat the applicant must have complied with lhe procedures established in Annex Ill, 
Article 4. Article 4 in tum refers to the requirement of sponsorship by a State Party and the 
responsibilities of that State Party, including matters relating to the liability of that 
State Party. This, in itsc:lf, provides a sufficient link bctwc:co the responsibilities and 
liabilities of a State Party as raised in lhe questions put by lhe Council and the powers and 
functions oflhe Council. 

1 l. The questions also fall within the mort: general powers of the Council under 
Articl~ 162(1) and 162(2Xa)ofthc Convention to establish specific policies on any question 
wilhin lhe competence of lhe Aulhority and to "supervise and co-ordinate the implementation 
of the provisions of(Pan XJJ on all questions and matte.rs within the competence of the 
Autbority".9 More generally, assuming that it is necessary to ensure there is no lacuna or gap 
in responsibility and liability under Part XI of the Convention, it is useful for the Council to 
know the extent of the liability and responsibility of one of the major players, being the 
sponsoring State. 

1 ICJ Rtpons, 1996 at p. 66. 
7 Ibid It pp. 78-79, .... 25 • • ,99, AgrU,ntnt ,dating"' tht l111plttntJJtl1/IOn of Part X1 oflht l/nllt-d NatlonlCOt'l'l'ffll/on OPI lht Lawoftnt 
Seao/10 De«mber 1982 - scc also, the Convention. Article 153(3). 
• lbe fllDCdom of the Lepl and Tccbnlcal Commission. one of the orpns of tile ClouncO estllbllsbed under 
Article 163 of the Coo\'COUOO. ~ also rcb'lllt - scc Coovcnlloo. Article 165. 
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12. The principles in the Legality of tire Use by a State of Nuclear Weapo,is in Armed 
Conflict (Advisory Opinion) refcm:d to in paraigraph 9 oflhis Statement are also supportive of 
the jurisdiction exercised by the Seabed Disputes Chamber in response to the request of the 
Council. 

13. Australia concludes that the request made by the Council falls within the jurisdiction of 
the Seabed Disputes Chamber under Article 191 of the Convention. 

6 
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CHAYfER3 

APPLICABLE LAW 

14. The Convention, Annex VI, Article 38 sets out the law thal the Cbamber is to apply: 

In addition to the provisions of Article 293, the Chamber shall apply: 

(a) the rules, regulations and procedures of the Authority adopted in accordance 
\\1th this Convention; and 

(b) the tcnns of contracts concerning activities in the Area in matters relating to 
those contracts. 

15. Article 293( I) of the Convention provides that: 

A court or tribunal having jurisdiction under this section shall lll)ply this Convention 
and other rules of international law not incom!Xltible with this Convention. 

The relevance of other rules of intemational law in the field of responsibility and liability for 
damage is reinforoed by Article 304 of the Convention. 

16. The "other rules of international la,v" referred to in Article 293(1) include also those 
concerning the interpretation of treaties contained in Articles 31 and 32 of the Vienna 
Convention on the Law ofTreaties.10 Articles 31 and 32 reOeet customary international 
law' 1 and should be applied by the Chamber in its interpretation of the relevant provisions of 
the Convention. 

10 U.N.T.S .• VoL 155, p. 331. 
11 CM, C"""'11ing thi: Applicalion of tk Co11wn1ion on thf! Prevenrlon and P1111Wvnent of the Crime of 
Genodde (Bomia v Serbia) ICJ RcporU 2007, p. 60, plllll. 160; Legal Coruequencu of the Ccnstniclion of o 
Wall in Occupml P"1utin"1n T,rritory, Advl.10l)I Qp(lltoh, ICJ Reporu 2004, p. 174, para. 94; Avena and Other 
Mexioon Nat/D110ls (Mexico v USA) ICJ Rq,orlli 2004, p. 48, para. 43, Japan - T~u on A/"""1olic B,vgrugt, 
Rep011 ofd!e Appellate Body, WT/DS8/ABIR,, 1996, p. 10. 
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CHAP-TER4 

RELEVANT PROVISIONS OF' THE CONVENTION 

17. The provisions oflhe Convention of primary relevance to the questions put by the 
Council are as follows: 

Article 139 
Responsibility to ensure compliance and liabilfty for damage 

1. Stales Parties shall have the responsibility to ensure that activities in the Area. 
whether carried out by Swes Pat1ies, or state enterprises or natural or juridical persons 
which possess the nationality of Slates Parties or are effectively controlled by lhcm or 
their nationals, shall be camed out in conformity with this Pan. The same 
responsibility applies to international organizations for activities in the Area carried out 
by :;uch Olgllllmltion:s, 

2. Widlout prejudice to tb:e rules of inlcmational law and Annex m, article 22, 
damage caused by the failure of a State Party or international organi:r.ation Co cwry out 
its responsibilities wider this Part shall entail Liability; States Parties or international 
organiz.atioos acting together shall bear joint and several liability. A State P:arty shall 
not however be liable for damage caused by any failure to comply with this Part by a 
person whom it has sponsored under article 1S3, paragraph 2(b), iftbc State Party bas 
taken all necessary and appropriate measures to secure effective compliance under 
article 153, paragraph 4, and Annex m, article 4, paragraph 4. 

3. States Parties Chat are members of international organizations shall take 
appropriate measures to ensure the implementation of this article with respect to such 
organizations. 

Article 153 
Sy$1e,n of exploralio11 and exploilation 

l. Activities in the Area shall be organized, carried out and cont.rolled. by the 
Authority on behalf of mankind as a whole in accordance wilh this article as well a~ 
olhc::r relevant provisions of this Part and the relevant Annexes, and the rules, 
regulations and procedures ortbc Authority. 

2. Activities in the Area shall be carried out as prescribed in paragraph 3: 
(a) by the Enterprise, and 
(b) in association with the Authority by States Parties, or state enterprises or 

natural or juridical persons which possess the nationality of States Parties 
or lllC cfTcctivcly controlled by them or their nationals, when sponsored by 
such States, or any group oflhe foregoing which meets the requirements 
provided in this Part and in Annex m. 

3. Activities in lhe Area shall be carried out in accordance with a formal written 
plan of work drawn up in accordance with Annex lll and approved by the Council after 
review by the Legal and Technical Commission. In the case of activities in the Area 
carried out as authorized by lho Authority by the entities specified in paragraph 2(b), 
the plan of work shall, in accordance with Annex Ill, article 3, be in the form ofa 

8 
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contract~ Such contracts may provide for joint arrangements in accordance with 
Annex 111, article 11. 

4. The Authority shall exercise such control over activities in the Area as is 
necessary for the purpose of securing compliance with the relevant provisions of this 
Part and the Annexes relating thereto, and the rules, regulations and pl'O()Cdures of the 
Authority, and the plans of work approved in accordance with paragraph 3. States 
Panics shall assist the Authority by taking all measures neussary to ensure such 
oompliancc in accordance with article 139. 

Article 209 
Pollution.from (l(:JJviries in tire Area 

1. International rules, regulations and procedures shall be established in 
accordance with Part XI to prevent, reduce and control pollution of the marine 
envirOnMent fivm a1,:l.ivil.ie11 in the ~- Such rul~, regulations WJd procedures shall 
be re~examined from time to time as necessa1y. 

2. Subject to the relevant pro\•isions of this section, States shall adopt laws and 
regulations to prevent, reduce and control pollution of the marine environment from 
activities in the Arca undertaken by vessels, installations, structures and other devices 
flying thi:-ir flag or oftbeir registry or operating under their authority, as the case may 
be. The requirements of such laws and regulations shall be no less effective than the 
international rules, regulations and procedures referred to in paragraph l. 

Article 235 
ResponsibiliJy and liability 

1. States are responsible for the fulfilment of their international obligations 
coocemiQg the protection and preservation of the marine environment They shall be 
liable in accordanoe with international law. 

2. States shall ensure that recourse is a,oailable in accordance with their legal 
systems for prompt and adequate compensation or other re-lief in respec..-t of damage 
caused by pollution of the marine environment by natural or juridical persons under 
their jurisdiction. 

3. With lhe objective of assuring prompt and ad.equate compensation in respect 
of all damage caused by pollution of the marine environment, States shall cooperate in 
the implementation of existing intemationaJ law ud the further development of 
international law r-clating to responsibility and liability for the assessment of and 
compensation for damage and the settlement of related disputes, as well as, where 
appropriaxe, developmeol of criteria and procedures for payment of adequate 
compensation, such as compulsory insurance or compensation funds. 

Article 304 
Responsibility and llabillry for damage 

The provision1; of this Convention regarding 11esponsibility and liability for damage 
are without prejudice to the application of existing rules and the development of further 
rules regarding responsibility and liability under international law. 

9 
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ANNEX m. BASIC CONDITIONS OF PROSPECTING, EXPLORATION AND 
EXPLOITATION 

Article 4 
Qualijicatfons of applicants 

4. The SpOnsoring State or Slates shall, pursuant to article 139, have the 
responsibilicy to ensure, within their legal syscems, that a conttaccor so SpOnsorcd shall 
carry out activities in the Area in confonniry with the tenns of its contnu::t and its 
obligations under this Convention. A sponsoring State shall not, however, be liable for 
damage caused by any failure of a conlractor sponsored by it to comply witn its 
obliglitions iftruit Stmci Pw:ty has adopkd l11w:1 and n.gulatiom and laken administrative 
measures which are, within lhe framework of its legal system, reasonably appropriate 
for securing compliance by persons under ilS jurisdiction. 

Article 22 
Respomibility 

The contractor shall have responsibility or liability for any damage arising out of 
wrongful acts in Che conduct of its operations, aocount being taken of contributory acts 
or omissions by the Authority. Similarly, the Authority shall have responsibility or 
liability for any damage arising out of wrongful acts in lhe exercise of its powers and 
functions, including violations under article 168, paragraph 2, account being taken of 
contributory acts or omissions by the contractor. Liability in every case shall be for the 
actual amount of damage. 

18. Regulation 29(4) of the Regulations on Prospecting and ExploraJ/011/or Polymetallic 
Nodules in the Area (the Regulations) 11 provides that a sponsoring State shall not be 
discharged of any obligations accrued while it was a sponsoring State, nor shall any legal 
rights and obligations accrued while it was a sponsoring Slate be affected, by reason of the 
tennination of its spoRS0rship. In addition, Regulation 11(3)(0 of the Regulations requires a 
sponsoring State to issue a certificate of sponsorship to a qualified applicant. The certificate 
must include a declaration by the sponsoring State that it asswnes responsibility in 
accordance with Article 139, Article 153.4 and Article 4.4 of Annex III of the Convention. 

12 The Reavlulons were lldoped by 1be Assembly on 13 luly 2000 and n annexed co ISBN6/a/18, Dossier 
No. 16. 
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CHAPTERS 

OBSERVATIONS ON THE QUESTIONS 

General C-Omments 

19. Before addressing the throe questions to be considered by the Chamber, Australia 
makes a number of general observations. 

20. First. as a mattef' of general principle, it is Aui.tralia's view that there should be no 
lacuna in responsibility and liability for damage caused by operations in the Area. If damage 
is caused by activities undertaken pUl'SlWll to Pan XI, particularly to the environmen1, there 
should always be an entity which bears responsibility and liability for that damage. That 
entity could be the Authority, the contractor and/or the sponsoring State Party. 

21. Secondly, the provisiottS of the Convention oonoeMiilg l'eSpOnslbllity 1100 liability for 
damage caused by activities in the Area apply equally to all States Parties. The de~ of 
protection to the Area, fom.ting as it does part of the common heritage of mankind, 3 does not 
vary according to the status of the State Party sponsoring an activity. The relevant provisions 
of th.e Convention set out in Chapter 4 of Ibis Statement and 00nsidcrcd below make no such 
differentiation on matters of responsibility, liability and protection of the marine 
envirowuent. Obviously, a Link exists between che existence and level of responsibility and 
liability and the protection of the marine environment of the Area. In this respect, it cannot 
have been ro\•isagod by those drafting the Convention that the level of environmental 
protection required of a contractor by a sponsoring State Party would vary according to the 
status of that State Party. 

22. Thirdly, it is the province of State Parties to decide the means of fulfilling the relevant 
obligations within its own legal system.14 Given this factor and the general nature of the 
questions asked, the Panel, in giving its advisory opinion, should avoid suggesting de1ailed 
and prescriptive measures to be applied by States Parties in relation to activities they sponsor. 

Question 1 

Legal rapomlblllties and obligadons or State Parties to the Convention with respect to 
sponsonbip or activities In the Area 

23. The type of re~'))(>nsibility refem:d to in Question l is to be distinguished from the 
responsibility of a Stace for a wrongful acL The lattef' form of responsibility will be dealt 
with under Question 2. 

24. The principal responsibility of a sponsoring State is to ensure that the activities of a 
sponsored entity (being State enterprises, or persons which possess the nationality of States 
Parties or are effeclively controllod by the State or its nationals) arc earned out in confom.tity 

,, Cooven1ion, Article 136. 
14 This is recognised in the n:fcrcoce in the ConventiOII, Anne,c Ill, Arucle 4, para. 4 10 "'wilbln lhe lramewotk 
of lu legal syscem~ - see~ 46 be!OI"·. 
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with Part XI of lhe Convention.15 To this end, the State Party muse adopt laws and 
regulations and take administrative mcasum1 for securing compliance of a sponsored 
contractor with the tenns of its contract and rclc,'llllt obligations under the Con,•ention. In 
Australia's view, those obligations and responsibilities extend also to ensuring that sponsored 
entities provide effective protection to the marine environment from the hannful effects 
which might arise from their activities, including through the means elaborated in the 
Convenlion., Article 145, paragraphs (a) and (b). 

25. Sponsoring States are also required to adopt laws and regulalions to prevent, reduce and 
control pollution of the marine environment from activities in the Arca undertaken by ves els, 
installations and sauctures or other device· used by the sponsoring cntity.16 AceMties of 
sponsored entities in the Afea muse have reasonable regard for other activities taking place in 
lhe maritime space and, in particular, that those activities do not interfere with recognised sea 
lanes or "arer.is of intense fishing activity".17 

26. Also, irrespective of whether a \':Ouotry is formally a sponsoring State, it will have 
many of the obligations and responsibilities referred to above if the entity carrying out seabed 
mining has the nationality of that State or is effectively controlled by that State or its 
nationals. 

Question 2 

Extent oftbe liability of a State Party for u y failure lo comply with the provisions or 
lbc Convention and dte 1994 Agreement by u eadty whom ll bu 1pomored 

27. A nwnbcr of key principles in relation to the extenl of the: liability ofa State Party can 
be drawn from lhe relevant provisions of the Convention and supported by its negotiating 
history. 

28. First, Article 139 provides that the damage which entails a direct liability on the part of 
the sponsoring State Party must be caused ''by the failure of (the J State Party ... to carry out 
its responsibililies under this Part". The fact that a sponsored contractor has caused damage 
will not, of itself, suflice to make the sponsoring State Party liable. The damage for which a 
sponsoring State Party bears responsibility must be caused by that State Party's failure to 
carry out its responsibilities under Part XJ. This conclusion is supported by reference to the 
lrtn'UUX preparatoires. 

29. The original draft Convcolion on the International Seabed Area prepared by the 
United States of America and considered at the 1970 Session of the Sea-Bed C.Onimittee 
provides in paragraph 4: 

Each Contracting Party shall be responsible for damages caused by activities which it 
authorize or sponsors to any other Contracting Party or its nationals..11 

15 Cooveodon. Alticles 139(1) tmd IS3(2) and Annex Ill, Anich14. 
11 Coo\•mtion, Ankle 209(2), 
" Coo,'ffltion. Ankle 14 7. 
11 A/AC.138/25, Article 11 reprod\Ked in Vir@illiaCommcowy, VoL VI at p, 120. 
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This provision was retained in the draft produced by the First Committee for the 
Second Session of the Conference in 1974.19 

30. This fonn of direct liability for damage caused by a ponsored entily appears to have 
been watered down in the lnfonnal Single Negotiating Text adw>ted at the Third Session of 
the United Nations Conference on the Law of the Sea in 1975.2 The Revised Single 
Negotiating Text resulting from the Fourth Session of the Conference removed that direct 
Link and instead Linked liability to "failure of a State Party to carry out its responsibilities 
under this Pan of the Convention ... ". 21 By reason of this progressive shift from express 
State liability for the aces of a sponsored entity to liability based upon the failure of the 
State Party itself, the tra1:aux prq,armoires confirm the conclusion that the fact that damage 
is caused by a sponsored entity does not per se give rise to liability on the part of lbe 
sponsoring State. 

31. The Convention. Annex Ill, Article 22 provides that "the contractor shall have 
respottsibHity or liability for any druntsge 110:iiog uul uf wT(mgful 11cl:1 in the conducl ufit:i 
operations, account being taken of contriburory acts or omissions by the Authority". 
Article 139(2) of the Convention provides that a sponsoring State Party will not be liable for 
damage caused by any failure to comply with Part XI by a person (including a contractor) 
whom it has sponsored if the State Pnrty "has taken all necessary and appr-0priate measureg to 
secure effective compliance under Article 153, paragraph 4, and Annex Ill, Article 4, 
paragraph 4". further, the qualification in Article 4(4) of Annex Ill precludes liability of a 
sponsoring State Party for damage caused by a failure of the contractor "if that State Party 
bas adopted laws and regulations and taken administrative measures which are ... reasonably 
appropriate for seeuriog compliance by persons under its jurisdiction". The compliance 
refers to compliance with relevant provisions of Part. XI, the related Annexes, and the rules, 
regulations and procedures of the Authority and approved plans ofwork.21 

32. Il may well be lbat a given instance of damage to the Arca which is the direct result of 
the actions oflhe sponsored contractor may also be the result of a failure of the State Party to 
carry out its responsibility to ensure d1at the activities of that sponsored contraet0r are 
conducted in confonnity with Part XI. In those cin:umstances, a State party will be liable 
unless it bas taken all the "necessary and appropriate measures to secure effective compliance 
... " under Article 139(2). 

33. The analysis in the Virginia Commentary appears to suggest that a State Party will 
avoid all liability under Article 139 if it has taken the ''necessary and appropriate" measures 
referred to in the second sentence of paragraph 2 of Article 139: 

State responsibility under Article J 39 would ooJy arise if the State puny had failed to 
take all "necessary and appropriate measures" to secure etfective oompliaoce.23 

19 AICONF.62/C.I/L3 (1974), Article 18 rrprodlJctd in Virginia Comm~nwy, Vol VI at p. 122. 
20 A/CONF.62/WP.8/P11t1 I (ISNT, 1975). Article 17 reproduced in Virginia. Commentary. Vol. VI at p. 123. 
21 A/CONF.62/WP.8/Rev. IJPart I (RSNT, 1976), Article 17 reproduced lo RSNT/Part I (Source tO). 
Article 17, Vlr&iriia. Commenlll)', Vol Vlalp. 124. 
22 

Article 1$3(4). 
zi Virginia Commentary, Vol. VI at p. 127. 
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b1 Australia's view, this conclusion overstates the breadth of application of the express 
except.ion to State Party liability in Article 139(2) and is not consistent with the wording of 
the Convention. 

34. As noted abo,,e, the liability of a Stare Party as defined in the first sentence of 
paragraph 2 of Article 139 arises out of its failure to "cany out its responsibilities under" 
Part XI. However, the liability to which an exemption is given in the second sentence of 
paragraph 2 is that which arises from a failure of a person sponsored by the State Party to 
comply with Part XI. The two forms of liability are not necessarily co-extensive. 

35. It is true as a matter of fact that the likelihood of a State's liability arising uoder lhe first 
sentence of paragraph 2 of Anicle 139 would be substantially reduced if the Swe Party took 
the "ncccssary and appropriate measures" referred to in the second sentence of the same 
paragraph. However, taking those measures docs not, as a matter of law, preclude all 
po ible liability of a sponsoring State Party under the first sc:ntcnce. The opposite 
conclusion could lead to a circumstanoe in which thCTC is II gap io lillbiJity covenigc for 
damage caused to the Area. 

36. As noted above, Article 139(2) of the Convention states that its provisions concerning 
liability and responsibility are without prejudice to lhc roles of international law. In addition, 
Anicle 304 oftbe Convention provides tbat tbe provisions oftbc Convention regarding 
responsibility and liability for damage are without prejudice to the application of existing 
roles and the development of further rules regarding responsibility and liability under 
international law. 

3 7. There may well be potential sources of liability of a sponsoring State under geocnll 
international law. However, the questions directed by the Council to the Chamber relate to 
"failure to comply with lhc provisions of the Convention" and do not cover those other 
potential sources of liability under int.cmatiooal law. Furthennorc, the purposes of the 
"without prejudice" provisions in Anicles 139(2) and 304 of the Convention do not include a 
potential reduction of responsibilities and liabilities under the Convention itself. 

38. The matter of tbc extent of the liability of a State Party covers not only the conditions 
under which such a liability arises but also the content of the liability that arises. Article 139 
of the Convention refers to "damage caused by failure of a Sf.ate Party ... to carry out its 
responsibilities under this Part shall entail liability". The Anicle itself does not detail the 
content of the Liability for damage so caused.1" 

t• Anne LIJ , Article 22 deal, wilh the n:sponsibllity and liability of the coottlCtor and Authority for damage. 
The Article provides thac "Uability in evc,y ea3C shall be for the actual amount of the damqe". In Australla·s 
view, lhe terms '·d~M and "'lelulll damage" as used in the Convention are intended to have die same cootcnL 
The counter-view is that the liability of the State under Article 139, rtferrina as it does IO '"damatie" as oPP(lP$ed 
to '"acrual daml&eM, IJ a broader liability Ihm Ibis oflhc conlr9ctor and Audlority under Ankle 2.l. 
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39. Some assistance on the cxtcn.t of the liability for damage may be gleaned from geneml 
international law. Article 34 of the International Law Commission's (ILC) Articles on State 
Responsibility dealing with "forms of reparation" is relevant. u It provides: 

Full reparation for the injury caused by the internationally wrongful act shall take the 
Conn of restirution, compensation and satisfaction, either singly or io combination, in 
accordance with the provisions of this Chapter. 

40. In Australia's view, the content of the obligation of reparation is that referred IO by the 
Pcnnancnt Court of International Justice in Factory at Chorzow, Mer/Js:16 

The e~enti!tl princip!o wntaincd in the 1etw! notion of an illegal act , .. is that 
reparation must. so fur as possible, wipe: o\JI. all the consequences of the illegal act and 
re-establish the situation which would, in all probability, have existed if that act had 
not been oommitted. Restitution in kind, or, if this is not possible, payment of a sum 
corresponding to the value which restitution in kind would bear; the award, if need be, 
of damages for loss sustained which would not be covered by restitution in kind or 
payment in place ofit ... . 

41. Also, as noted earlier, the damage is limited IO that caused by a failure oftho 
State Party to carry out its responsibilities under Part Xl. Damage unrelated to a failure of the 
State Party does not give rise to liability under Article 139. 

42. Similar to the ttquirc:mcnt under Article 235(2) in. respect of pollution of the marine 
environmen1, the States referred IO in Article 139(2) should ensure that recourse is available 
in accordance with their legal systems for prompt and adequate compensation or other relief 
in respect of the damage for which liability arises. 

Question 3 

What are the necessary and appropriate measures that a sponsoring State must take in 
order to falftl its responsibility under the Convention, in particular Artltle 139 and 

Annex m, and the 1994 Agreement? 

43. To the extent that Question 3 goes beyond Article 139 and Annex Ill of the Convention 
and the 1994 Agreement, tho State Party must have measures in place to ensure compliance 
with all of its obligations under the Con.vcntion.27 

44. Article 139(2) requires a sponsoring State IO lake all necessary and appropriate 
measures to ensure that sponsored entities comply with the provisions of Part XI of the 
Convention. Article 4(4) of Annex m elaborates on this obligation by providing that 
sporu;oriui States have the responsibility to ensure that a sponsored contractor shall carry out 
activities in confonnity with the tenns of its contract and its obligations under the 
Convention. A sponsoring Slate will not be liable for damage caused by a sponsored 

25 ILC Anidl!S 011 Rmpomtbllll)I o/Slara for lntmiarlooally Wrongfuf Aas, adopted by the CLC In 2001 and 
submitted tO the United Nallons General Assembly in Ille SlllllC )'tar, The text ofthc: Articles is in Doss.icr 
No. 64. 
29 1928, P.C.IJ., Series A. No. 17, p. 47. 
21 

An element of the obliptiOII of pacto $Jin/ sen'Ondo- see Vltnna C'11r1!vrrlion °" 11H: Law o/Trearfes, 
Article 26. 
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contractor if it bas adopted laws and regulations and taken administrative measures which 
are, wilhin lbe framework of its legul system, reasonably appropriate for securing compliance 
by persons under its jurisdiction. 

45. Determining what laws, regulations and administrative measures are "reasonably 
appropriate" requires consideration of two elements: 

(a) what is appropriate within the legal framework of a particular Stale Party; and 

(b) the obligations in the Convention relating to contractors undertaking deep seabed 
mining acti\'ities in the Area. 

46. Toe reference to " ... which are within the framework ofits legal system, reasonably 
appropriate" recognises that the differing legal systems of States Parries to the Convention 
will have differing methods of securing compliance. However, the references to measures 
being ''reasonably appropriate" end '\vithii\ the f'n\lttework of it:; lcgid :syMcm" do not provide 
a means of avoiding lhe fundamental requirement to have laws and regulations in place that 
secure effective compliance. Those criteria are relevant to differentiation in the method of 
securing such effective complianoe, rather than II reduction in that effectiveness. Also, 
securing .. effective compliance" is more than just the adoption oflhc relevant laws and 
regulations. The reference lo "adminis1rative measures" includes a requirement that 
mechanisms are in place to enforce the laws and regulations. 

47. The contc.nl oflhe second clement would need to take into account the particular 
circumstances of the conuactor being spoosored as weU as the activity being undcr1akcn by 
the contractor. ln lhat sense, it is not possible to provide a prescriptive list of all mauers to be 
covered by the domestic legislation, regulations and administrative action in advance. 
Nevertheless, they would likely include: 

(a) 

(b) 

(c) 

(d) 

ensuring that a sponsored contractor ;s financially viable;21 

ensuring that a sponsored contractor has the technical capacity to undertake the 
proposed deep seabed mining activities in the Arca;29 

requiring a sponsored contractor as a matter of domestic law to comply with its 
contract with the Authority and its obligations wider the Convention; 

enacting and enforcing criminal or ci:vil penalties for failure to comply with the 
tenns of its contract with the Aulbori ty or Its obligations under the Convention; 
and 

21 ConVlllltioo, Annex Ill, Article 4(2). 
Zl'lbid. 
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(e) requiring a sponsored contractor to maintain adequate insurance or financial 
guarantees to cover any potential liability for damage to the marine environment3° 
and damage caused to other persons undertaking deep seabed mining activities in 
the Area or other activities on the high seas.'1 

u,(~<2_ ~u,, .................................... F 
\V M Campbell QC 
General CoW1Sel (l.utemational Law) 
Office of International Law 
Attomcy-Ocnml' s Department 

19 August 2010 

~ Convention, Al1icles 14S, 209(2), 21S 111d 235. 
31 C.Onveatio11, Anicle 147. 
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