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CHAPTER L
REQUEST FOR AN ADVISORY OPINION

1. On6 May 2010, the Council of the [nlemalional Seabed Authority (the Council)
decided. in accordance with Article 191 of the 1982 United Nations Corvention on the Law
of the Sea (the Convention), to request the Scabed Disputes Chamber of the [nternational
Tribunal tor the Law of the Sea (ITLOS) to render an advisory opinion on the following
questions:

1. What are the legal responsibilities and obligations of States
Partivs to the Convention with respect to the sponsorship of aclivities
in the Ares in accordance with the Convention. in particular Part XI,
and the 1994 Agreement relating to the Implementation of Part X1 of
the United Nations Convention on the Law of the Sea of 10 December
19827

2. What is the extent of lisbility of a State Party for any (ailure to
comply with the provisions of the Convention, in particular Part X1,
and the 1994 Agreement, by an entity whom it has sponsored under

Article 153, paragraph 2 {b), of the Convention?

3. What are the necessary and appropriate measures that a
sponsoring State must lake in order to fulfil its responsibility under the
Convention, in particular Article 139 and Annex IT1, and the 1994
Agreement?’

2. On |8 May 2010, the President of the Scabed Disputes Chamber invited the

States Parties to the Convention and relevant intergovernmental organisations to present
writicn statcments on the questions submitted to the Seabed Disputes Chamber for an
advisory opinion and fixed 9 August 2010 as the date by which writien statements on the
questions may be submitted to the Chamber.’ This date was subsequently changed to 19
August 2010.°

3. This statement by Australia addresses the jurisdiction of the Chamber to give an
advisory opinion in response to the request by the Council and the questions put by the
Council in that request.

* Decision ISBAZ16'C/13,
 Order 20103
3 Oeder 201004,
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CHAPTER 2
JURISDICTION
4, Aricle 191 of the Convention provides:

The Seabed Disputes Chamber shall give advisory opinions al the request of the
Assembly or the Council on legal questions arising within the scope of their activilies.
Such opinions shall be given as a matter of urgency.

5 Ifa qucsnon falls within the jtmsdlctmn of the Scabed Disputes Chamber, the Chamber
is obliged to give an advisory opinion. This much follows from the usc of the word “shall”.
This contrasts with the discretionary power conferred on the Intemational Courl of Justice
(ICJ) under Article 65 of the Statute of the ICJ, which provides that “[t]he Court may give an
advisory opinion™.

6.  In this maticr, three clements must be satisfied in order to cstablish jurisdiction of the
Chamber under Article 191 of the Convention:

{0} a valid request from ihe Council;

(b)  onalegal question; and

{c) the legal question must arise within the scope of “theit” activities.
Elements () and (b) ere undoubtedly established in this matter,

7. Inrelation to element (c), two questions arise. First, by reason of the use of the word
“their”, is it sufficient that the questions fall within the scope of the activities of either the
Assembly or the Council notwithstanding that the request has come from the Councit?* The
betier reading of Article 191 i is that the legal question asked by the Council must fall within
the scope of ils own activities.*

8.  The sccond issue is whether the legal questions asked by the Council arise within the
scope of the activitics of the Council. Each of the three questions on which an advisory
opinior is sought from the Seabed Disputes Chamber in their terms relate more 1o the
obligations and responsibilities of States Parties to the Convention rather than 1o the Council
itself. However, the question is whether those questions, although not dealing with the
Courcil per se, fall within the “scope of the activities™ of the Council.

9. The ICJ considered the meaning of the same phrase “legal questions arising within the
scope of their activities™ as used in Anticle 96, paragraph 2 of the Charler of the

* Ihis ralses the issue as 1o whether the Council could ask 1 kegal question that falls within the scope of the
n:n\nuu of the Assembly but not the Council.
S-m N Nondhan, Michael W' Lodge, Shabtai Rosermi: (Edy), United Nations Comverrion on the Law of the
Sea. A Commentary (Virginia Commentary), Vol VI, Martinug Nijboff Publishers, The Hague, 2002 at p. #4dd.
4
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United Nations in its advisory opinion Legality of the Use by a Siate of Nuclear Weapons in
Armed Conflict® The ICJ held:

The Court need hardly point oul that intemational organisations are subjects of
interational law which do not, unlike States, possess a general competence.
Intemational organisations are governed by the “principle of speciality™, that is to say,
they are invested by the States which create them with powers, the limits of which arc
a function of the common inlcrests whose promotion those States entrust to them.

The powers conferred on international organisations are normally the subject of an
cxpeess stafemnent in their constituent instruments. Nevertheless, the necessities of
international life may point 10 the need for organisations, in order to achieve their
objectives, o possess subsidiary powers which are not expressly provided for in the
basic instruments which govern their activities. It is generally nocepted that
interational organisations can excrcise such powers, known as “implied” powers. As
far a3 the Uniled Nations is concerned, the Court has cxpressed itself in the following
Lerms in this respect:

*Under international law. the Organisation must be deemed to have those powers
which. though not expressly provided in the Chanter. arc conferred upon it by
necessary implication as being essential 1o the performance of its duties™.

10. Under Article 162(2)(j} of the Convention and Section 3. paragraph 11{a) of the

1994 Agreement,® one function of the Council is to approve plans of work submitied by
cntities in accordance with Annex 111, Article 6 of the Convention. Annex I, Article 6
requires that the applicant must have complied with the procedures established in Annex IHl,
Anticle 4. Article 4 in umn refers to the requirement of sponsorship by a State Party and the
responsibilities of that State Party, including maners relating to the Liability of that

State Party. This. in itself, provides a sufficicnt link between the responsibilities and
ligbilities of a Staic Party as rised in the questions put by the Council and the powers and
functions of the Council.

11. The questions also fall within the more gencral powers of the Council unider

Articles 162(1) and 162(2)a} of the Convention 10 establish sperific policies on any question
within the competence of the Authority and o “supervise and co-ordinate the implementation
of the promlons of [Part XI| on all questions and matters within the competence of the
Authosity”.” More generally, assuming that it is necessary to ensure there is no lacuna or gap
in responaibility and liebility under Part X1 of the Convention. it is useful for the Council to
know the extent of the liability and responsibility of onc of the major players, being the
sponsoring Siate.

¢ % ICJ Reports, 1996 a1 p. 86.

Ilndltpp T8-79, para. 25
® 1994 Agreement refuting 1o the Implementation of Part XI of the Lintied Nations Comvention on the Law of the
Sea of 10 December 1982 — 305 alwo, the Convemion, Article 153(3).

¥ The funcions of the Legal and Technical Commission, ane of the organs of the Council established under
Article 163 of the Convention, re sho relevam — see Convention, Article 165.
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12. ‘The principles in the Legality of the Use by a State of Nuclear Weapons in Armed
Conflict (Advisory Opinion) referred 1o in parugruph 9 of this Steiement are also suppontive of
the jurisdiction exercised by the Scabed Disputes Chamber in response to the request of the

Coungil,

13.  Australia concludes that the request made by the Council falls within the jurisdiction of
the Seabed Disputes Chamber under Article 191 of the Convention,
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CHAPTER 3
APPLICABLE LAW
14. The Convention, Annex V1, Article 38 sets out the law that the Chamber is to apply:
In addition to the provisions of Article 293, the Chamber shall apply:

{a) the rules, regulations and procedures of the Authority adopted in accordance
with this Convention; and

(b) the terms of contracts concerning activities in the Area in matters relating 10
those contracts,

15.  Anticle 293(1) of the Convention provides thar:

A court or ribunal having jurisdiction under this scclion shall apply this Convention
and other rules of international law not incompatible with this Convention.

The relevance of other rules of international law in the field of responsibility and liability for
damage is reinforced by Article 304 of the Convention,

16. The “other rules of intemational law™ referred w in Article 293(1) include also those
concerming the interpretation of treaties contained in Articles 31 and 32 of the Vienna
Convention on the Law of Treaties.'® Articles 31 and 32 reflect customary international
law'' and should be applied by the Chamber in its interpretation of the relevant provisions of
the Convention.

" UN.T.S., Vol 155, p. 331.

" Case Concerning the Application of the Comvention on the Preveation and Punishment of the Crime of
Genoctde (Bosnta v Serdia) IC) Reports 2007, p. 60, para. 160; Legal Consequences of the Construction of a
Wall in Occupied Palestinian Territary, Advisory Opinion, IC) Reporta 2004, p. | 4, pare. 94; Awena and Orher
Mextcan Narionals (Mexice v USA) IC) Reports 2004, p. 48, purn. 43, Japen - Taxes un Alcokolic Beverage,
Repoct of the Appellats Body, WT/DS8ABR, 1996, p_ 10
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CHAPTER 4
RELEVANT PROVISIONS OF THE CONVENTION

17.  The provisions of the Convenlion of primary relevance to the questions put by the
Council are as follows:

Article 139
Responsibility to ensure compliance and liability for damage

1. States Partics shall have the responsibility to ensure that activities in the Area,
whether carried out by States Partics, or slate enlerprises or natural or juridical persons
which possess the nationality of States Partics or are cffectively controlled by them or
their nationals, shall be carried out in conformity with this Part. The same
responsibility applics to international organizations for activities in the Area carried out
by such organizations.

2. Without prejudice 1 the rules of intemational lew and Armex 111, article 22,
damage cansed by the failure of a Siate Party or international organization o carry out
its responsibilities under this Part shall entail liability; States Parties or international
organizations ecting together shall bear joint and scveral liability. A State Party shall
not however be liable for damage caused by any failure to comply with this Part by a
person whom it has sponsored under article 153, paragraph 2(b), if the Statc Party has
taken all necessary and appropriate measures Lo secure effective compliance under
article 153, paragraph 4, and Annex 111, article 4, paragraph 4.

3. States Partics that arc members of intemnational organizations shall take
appropriate measures o ensure the implementation of this article with respect to such
organizations.

Article 153
System of exploration and exploitation

1. Activities in the Area ghall be organized, carried ont and controlled by the
Authority on behalf of mankind as a whole in accordance with this articte as well as
other relevant provisions of this Pant and the relevant Annexes, and the rules,
regulations and procedures of the Authority.

2. Activities in the Area shall be carried out as prescribed in puragraph 3:

{a) by the Enterprise, and

(b) in association with the Authority by States Parties, or state enterprises or
natural or juridical persons which pessess the nationality of Siates Parties
or arc effectively controlled bry them or their nationals, when sponsored by
such States, or any group of the foregoing which meets the requirements
provided in this Part and in Annex TII.

3. Activities in the Area shall be carried out in accordance with a formal written
plan of work drawn up in accordance with Annex Il and approved by the Council afler
revicw by the Legal and Technical Commission. In the case of activities in the Area
carried out as authorized by the Authority by the cntitics specified in paragraph 2(b).
the plan of work shall, in accordance with Annex LI1, article 3, be in the form of 8



WRITTEN STATEMENTS 545

contract. Such contracts may provide for joint arrangements in accordance with
Anncx I, arlicle 11,

4. The Authority shall exercise such control over activities in the Area as is
necessary for the purpose of seeuring compliance with the relevant provisions of this
Part and the Annexes relating thereto, and the rules, regulations and procedures of the
Authority, and the plans of work approved in accordance with paragreph 3. Stales
Parties shall assist the Authority by taking all measures necessary to ensure such
compliance in accordance with article 139.

Article 209
Pollution from activities in the Area

1. Intcrnational rules, regulations and procedures shall be ¢stablished in
accordance with Part X1 to prevent. reduce and control pollution of the marine
environmeit from sclivitics in the Arca, Such rules, regulations and procedures shall
be re-examined from time lo time as nceessary,

2.  Subject to the relevant provisions of this section, States shall adopt laws and
regulations to prevent, reduce and control pollution of the marine environment from
activities in the Arca underiaken by veasels, installalions, structures and other devices
fying their flag or of their registry or operating under their authority. as the case may
be. The requirements of such laws and regulations shall be no less cffective than the
international rules. regulations and procedures referred to in paragraph 1,

Article 235
Responsibility and liability

1. States are responsible for the fulfilment of their intemational abligations
concermning the protection and preservation of the marine enviconment. They shall be
liable in accordance with intemational law.,

2.  States shall ensure that recourse is available in accordance with their legal
systems for prompt and adequate compensation or other relief in respect of damage
caused by pollution of the marine environment by natural or juridical persons under
their jurisdiction,

3. With the objective of assuning prompt and adequate compensation in respect
of all damage caused by pollution of the marine envirerument, States shall cooperate in
the implementation of existing intemational law and the further development of
international law relating to responsibility and liability for the assessment of and
compensation for damage and the settlement of related dispules, as well as, where
appropriate, development of eriteria and procedures for payment of adequate
compensation, such as compulsory insurance or compensation funds.

Article 304
Responsibility and liability for damage

The provisions of this Convention regarding responsibility and liability for damage
are without prejudice to the application of existing rules and the development of further
rules regarding responsibility and liability under international law.
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ANNEX III. BASIC CONDITIONS OF PROSPECTING, EXPLORATION AND
EXPLOITATION

Article 4
Qualifications of applicants

4. The sponsoring State or Statcs shall, pursuant to article 139, have the
responsibility o ensure, within their legal sysiwms, that a contractor so sponsored shall
carry out activities in the Area in conformity with the lerms of its contract and its
obligations under this Convention. A sponsoring State shall not, however, be liable for
damage caused by any failure of a contractor sponsored by it to comply with its
obligations if that Sistc Party has adopted laws and regulations and taken administralive
measures which are, within the framework of its legal system, reasonably appropriate
for securing compliance by persons under ils jurisdiction.

Article 22
Responsibility

The contractor shall have responsibility or liability for any damage arising out of’
wrongful acts in the conduct of its operations, account being taken of contributory acts
or omissions by the Authority. Similarly, the Authority shall have responsibility or
liabitity for any damage arising out of wrongful acts in the exervise of its powers and
functions, including violations under article 168, paragraph 2, account being taken of
contributory acts or omissions by the contractor. Liability in every case shall be for the
actual amount of damage,

Regulation 294} of the Reguiations on Prospecting and Exploraiion for Polymetallic

Nodules in the Area (the Regulations) '* provides that a sponsoring State shall not be
discharged of any obligations accrued while it was a sponsoring State, nor chall any legal
rights and obligations accruzd while it was a sponsoring State be affected, by reason of the
termination of its sponsosship. In addition, Regulation 11{3)(f) of the Regulations requircs a
sponsoring State to issue a certificate of sponsorship 10 a qualified applicant. The cerlificate
must include a declaration by the sponsoring State that it assumes responsibility in
accordance with Anticle 139, Article 153.4 and Article 4.4 of Annex [II of the Convention.

'? The Regulations were adopted by the Assembly on 13 July 2000 and are nnnexed to ISBA/6/0/18, Dossicr
No. 16.
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CHAPTER S
OBSERVATIONS ON THE QUESTIONS
General Comments

19. Before addressing the three questions to be considered by the Chamber, Australia
mukes 8 number of general obscrvations,

20.  First, as a matter ol general prineiple, it is Australia’s view that there should be no
lacuna in responsibility and liability for damage caused by operations in the Area. If dumage
is caused by activities underiaken pursuant 1o Pant X1, particularly to the environment, there
should always be an cntity which bears responsibility and liability for that damage. That
entity could be the Authority, the contractor and/or the sponsoring State Party,

21.  Secondly, the provisions of the Converntivi coomcerming responstbility and Tialnlity for
damage caused by aclivities in the Area apply equally to all Siates Parties. The degree of’
protection to the Area. forming as it does pant of the common heritage of mankind,* does not
vary according to the status of the State Party sponsoring an activity. The relevant provisions
of the Convention set oul in Chapier 4 of Lhis Statement and considersd below make o such
differentiation on manters of responsibility, liability and protection of the marine
environment. Obviously. a link exists between the existence and level of responsibility and
liability and the protection of the marine environment of the Area. In this respect. it cannot
have been envisaged by those drafting the Convention that the leve] of environmental
protection required of a contractor by a sponsoring State Party would vary according to the
starus of that Siate Party.

22. Thindly, it is the province of State Partics to decide the means of fulfilling the relevant
obligations within its own legal system."* Given this factor and the general nature of the
questions asked, the Panel, in piving its advisory opinion, should avoid suggesting detailed
and prescriptive measures to be applied by States Parties in relation to activities they sponsor.

Question 1

Legal responsibilithes and obligations of State Partles to the Convention with reapect to
sponsorship of activities in the Area

23. The type of responsibility referred to in Question 1 is to be distinguished from the
responsibility of a State (or 2 wrongul act. The latter form of responsibility will be dealt
with under Question 2.

24. The principal responsibility of a sponsoring State is to ensure that the activities of a
spansored entity (being State enierprises, or persons which possess the nationality of States
Parties or are effectively controlled by the Siate or its nationals) are carried out in conformity

** Conveution, Articte 136,
* This is recogised in the reference in the Convenion, Annex Il Article 4, para, 4 1 “within the framework

of its lega] system™  see paragraph 46 below.
L
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with Pant X] of the Convention.”® To this end. the State Party must adopt laws and
regulations and take administrative measures for socuring compliance of a sponsored
contractor with the terrns of its contract and relevan obligations under the Coovention. In
Australia’s view, those obligations and responsibilitics cxiend also to ensuring that sponsored
entities provide effective protection (o the marine environment from the harmful effects
which might arise from their activities. including through the means elaborated in the
Convention, Article 145, paragraphs (a) and (b).

25. Sponsoring States are also required to adopt laws and regulalions Io prevent, reduce and
control pollution of the marine environment from activities in the Area undertaken by vessels,
installations and structures or other devices used by the sponsoring entity.'® Activities of
sponsored entitics in the Area must have reasonable regard for other activities taking place in
the maritime space and. in particular, that those activities do not interfere with recognised sea
lanes or “arcas of intense fishing activity™."

26.  Also, irrespective of whether a counlry is formally a sponsoring Suate, it will have
many of the obligations and responsibilities referred to abiyve if the entity carrying out seabed
mining has the nationality of that State or is effectively controlled by that State or its
nationals.

Question 2

Extent of the Hability of a State Party for any failure to comply with the provisions of
the Convention and the 1994 Agreement by an entity whom H has spomsored

27. A number of key principles in relation Lo the cxtent of the liability of a State Party can
be drawn from the relevant provisions of the Convention and supported by its negotiating

history.

28. Firat, Article 139 provides that the damage which entails a direct liability on the par of
the sponsoring Statc Party must be caused “by the failure of [the] State Party ... to carry out
its responsibilitics under this Part™. The fact that a sponsored contractor has caused damage
will not, of itself, suflice to make the sponsoring State Party liable. The damage for which a
sponsoring State Party bears responsibility must be caused by that State Party”s failure to
carry out its responsibilities under Part X1. This conclusion is supported by reference 1o the
travaux préparatoires.

29. The original draft Convention on the Iniemational Seabed Area prepared by the
United States of America and considered at the 1970 Session of the Sea-Bed Commitiee

provides in paragraph 4:

Each Contracting Party shall be responsible for damages caused by admtws which it
authorizes or sponsors to any other Contracting Party or its nationalg,'*

'S Convention, Articles 139( 1}and 1532} and Annex 11, Article 4.
" Convennan, Article 209(2).
T Conventian, Artick 147.
" AAC, 138723, Article 11 reproduced in ¥irginis Commemary, Vol V1 & p. 120.
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This provision was retained in the draft produced by the First Commirtee for the
Second Session of the Conference in 1974,

30. This form of direct liability for damage caused by a sponsored entity appears to have
been watered down in the Informal Single Negotiating Text ted at the Third Session of
the United Nations Conference on the Law of the Sea in 1975.2° The Revised Single
Negotiating Text resulting from the Fourth Session of the Conference removed that direct
link and instead linked liability to “Eailure of a State Party to carry out its responsibilities
under this Part of the Convention ..., By reason of this progressive shift from express
State liability for the acts of a sponsored cotily to liability based upon the failure of the
State Party itself, the iravena: préparataires confirm the conclusion that the fact that damage
is caused by n sponsored entity does not per se give rise to liability on the part of the
sponsoring State.

31. The Convention, Annex Ill, Article 22 provides that “the contractor shall have
responsibility or liability for any damage ansing oul of wiongful acts in the conduct ol its
operations, account being taken of contribulory acts or omissions by the Authonty™.

Anicle 139(2) of the Convention provides that a sponsoring State Party will not be liable fur
damage caused by any failurc to comply with Part X1 by a person (including a contractor)
whom it has sponsored if the Siate Party “has taken all necessary and appropriate measures to
secure effective compliance under Article 153, paragraph 4, and Annex I11, Article 4,
paragraph 4”. Further, the qualification in Article 4(4} o Annex 111 precludes liability of a
sponsoring State Party for damage caused by a faiture of the contractor “if that State Party
has adopted laws and regulations and taken adminisirative measures which are ... reasonably
appropriale far sccuring compliance by persons under its jurisdiction”. The compliance
refers 10 compliance with relevant provisions of Pan XI, the related Annexes, and the rules,
regulations and procedures of the Authority and approved plans of work

32, It may well be that a given instance of damage o the Arca which is the direct result of
the actions of the sponsored contractor may also be the result of a failure of the State Party to
carry out its responsihility to ensure that the activities of that sponsored contracior are
conducted in conformity with Part X1. In those circumstances, a State party will be liable
unless it has taken all the “necessary and appropriate measurcs to sccurc effective compliance
... under Article 13%(2).

33, ‘The analysis in the Virginia Commentary appears 1o suggest that a State Party will
avoid all liability under Article 139 if' it has taken the “necessary and appropriate™ measures
referred 1o in the second sentence of paragraph 2 of Article 139:

State responsibility under Article 139 would only arise if the State parly bad failed 1o
take all “necessary and appropriate measures” 1o secure eflective compliance.”

' AJCONF 62/C.11L.3 (1974), Article 18 reproduced in Virginia Commentary, Vol. V1 at p. 122.
2 AJCONF 62°WP BPart 1 (ISNT, 1975), Anicle 17 reproduced in Virginia Commentary, Vol. Vlatp 123,
M AJCONF.62/WP.8Rev. I/Part | (RSNT, 1976), Article 17 repracuced in RSN TPart 1 (Source 10),
Anicle 17, Virginis Commentary, Vol. Y[ at p. 124.
2 grticle 153(4),
3 Virginin Commentary, Vol. Vst p. 127,
13
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In Australia’s view, this conclusion overstates the breadth of application of the express
exception o State Party liability in Article 139(2) and is not comsistent with the wording of
the Convention.

34, Asnoted above, the liability of a State Party as defined in the first sentence of
paragraph 2 of Article 139 arises out of its failure to “carry out its responsibilities under™
Part XI. However, the liability to which an exemption is given in the sccond sentence of
paragraph 2 is that which ariscs from a failure of 8 person sponsored by the State Party to
comply with Part X1. The two forms of liability are not necessarily co-cxtensive.

35,  Ristrue as a matter of fact thai the likelihood of a State’s liability arising under the first
sentence of paragraph 2 of Article 139 would be substantially reduced if the State Party ook
the “necessary and appropriate measures™ referred to in the second sentence of the same

. However, taking those measures docs not. as a matter of law, preclude all
possible liability of a sponsoring State Party under the first sentence. The opposite
conlusion could lead to a circumstance in which thawe is a gap in liability coverage for
damage caused to the Area.

35.  Asnoted above, Article 139(2) of the Convention states Lhat its provisions concerning
liability and responsibility are withoul prejudice (o the rules of international law. In addition,
Article 304 of the Convention provides that the provisions of the Convention reganding
responsibility and liability for damage are without peejudice to the application of existing
rules and the development of further rules regarding responsibility and linbility under
intemational law.

37.  There may wel! be potential sources of linbility of a sponsoring State under general
international law, However, the questions directed by the Council to the Chamber relate o
“failure to comply with the provisions of the Convention™ and do noi cover those other
potentia! sources of liability under international law. Furthermore, the purposcs of the
“without prejudice™ provisions in Articles 139(2} and 304 of the Convention do not include a
potential reduction of responsibilities and liabilities under the Convention itself.

38. The matter of the extent of the liability of a Stale Party covers not only the conditions
under which such a liability arises bui also the content of the liability that arises. Article 139
of the Convention refers 10 “damage caused by failure of a State Party ... to casry out its
responsibilitics under this Part shall entail liability™. The Article itself does not detail the
content of the libility for damage so caused ™

™ Annex M1, Article 22 deals with the responsibiinty and llability of the contractor and Authority for damage.
The Article provides thar: “Liability in every case shall be for the artusl amount of the damage™. In Australia®s
view, the terms “damage” snd “sctual damage™ us used in the Convention are imended to have the wame conrent
The counter-view is that the lability of the S«ate under Article 139, referving as it does to “damage™ 8 opposed
to "actual damage”, is & broader Lability than thyt of the contractor mnd Authority wnder Aricle 22.

14
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3. Somc awsistance on the extent of the liability for damage may be gleaned from general
international law. Article 34 of the Intemational Law Commission’s (ILC) Aniicles on State
Responsibility dealing with “forms of reparation” is relevant.? [t provides:

Full reparation for the injury caused by the intemationally wrongful act shall take the
form of reatitution, compensation and satisfaction, either singly or in combination, in
accordance with the provisions of this Chapter.

40. In Australia’s view, the content of the obligation of reparation is that referred (o by the
Permanent Coun of Intemational Justice in Factory at Chorzéw, Merifs:™

The cssential principle contained in the actual notion of an illegal act ... is that
reparation must, so far as possible, wipe out all the consequences of the illegal act and
re-establisb the situation which woutd, in all probability, have existed if that act had
not been committed. Restitution in kind, or, if this is not possible, payment of & sum
corresporiing to the value which restitution in kind would bear; the award, if need be,
of damages for loss sustained which would not be covered by restitution in kind or
payment in place of it ... .

41. Also, as noted earlier, the damage is limited & thal caused by a failure of the
State Party to carry out its responsibilities under Part XI. Damage unrelated to » failure of the
State Party does not give rise to liability under Article 139.

42,  Similar w the requirement under Article 235(2) in respect of pollution of the marine
environment, the States referred w in Article 139(2) should ensure that recourse is available
in accordance with their legal systems for prompt and adequate compensation or other relicf
in respect of the damage for which liability arises.

Question 3

What are the necessary and appropriste measures that a sponsoring State must take in
order to falfil its responsibility under the Convention, in particutar Article 139 and
Annex III, nnd the 1994 Agreement?

43. To the extent that Question 3 goes beyond Article 139 and Annex [I] of the Convention
and the 1994 Agreement, the State Party must have measures in place to ensure compliance
with all of its obligations under the Convention.”’

44. Anticle 139(2) requires a gponsoring State to take all necessary and eppropriate
measures to ensure that sponsored entities comply with the provisions of Part X[ of the
Convention. Article 4(4) of Annex 111 elaborates on this obligation by providing that
sponsoring States have the responsibility to cnsure that a spensored contracior shall carry cut
activities in conformity with the lerms of its contract and its obligations under the
Convention. A sponsoring State will not be liable for damage caused by a sponsored

B LC Artictes an Respomsibiliy of Srees for intermationally Wrong/id Aces, adopied by the ILC in 2001 and
submined w the United Natlons General Assembly in the same year. The texi of the Articles is in Dossier
Nu. 64.
#1928, P.C 1., Series A, No. 17, p. 47.

An clement of the obligation of pucia ot yervanda  see Vierna Comermion on the Law of Trearies,
Article 26.
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contractor il it has adopted laws and regulations and taken administrative measures which
ure, within the framework of its legal system, reasonably appropriate for securing compliance
by persons under its jurisdiction.

45. Determining what laws, regulations and administrative measures are “reasonably
appropriate” requires consideration of two elements:

(a) whal is appropnate within the legal framework of a particular State Party; and

(b) the obligations in (he Convention relating to contractors underiaking deep seabed
mining ectivities in the Area.

46. The refercnce to “... which are within the framework of ita legal system, reasonably
appropriate™ recogniscs that the differing legal systems of States Parties to the Convention
will have diflering methods of securing compliance. However, the refercnces to measures
being “reasonably appropriate” and “within the framework ol its legal sysiem™ do not provide
8 means of avoiding the fundamental requirement to have laws and regulations in place that
secure cffective compliance. Those criteria are relevant to differentiation in the method of
sccuring such cffective compliance, rather than a reduction in that effectiveness. Also,
securing “effective complianee” is more than just the adoption of the relevant laws and
regulations. The reference to “administrative measures™ jncludes a requirement that
mechanisms are in place to enforce the laws and regulations.

47. The content of the second element would need to take into account the particular
circumstances of the contractor being sponsored as well as the activity being undertaken by
the contractor. In that sense, it is not possible to provide a prescriptive list of al] matters (o be
covered by the domestic legislation, regulations and administrative action in advance.
Nevertheless, they would likely include:

{a) ensuring that a sponsored contractor is financially viable;”

(b) ensuring that a sponsored contractor has the technical capacity to undertake the
proposed deep seabed mining activitics in the Area;™

(¢} requiring a sponsored contractor as a matter of domestic law to comply with its
contract with the Authority and its obligations under the Convention;

(d) ecnacting and cnforcing criminal or civil penalties for failure to comply with the
terms of its contract with the Authority or its obligations under the Convention;
and

® Convention, Annex 1, Article 4(2).
® 1bid,
16
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(e) requiring a sponsored contractor to maintain adequate insumnce or financial
guarantees Lo cover any potential liability for damage to the marine environment’®
and damage caused to other persons underaking deep seabed mining activities in
the Area or other activitics on the high seas.”!

W M Campbell QC

General Counsel (Inlemational Law)
Office of [ntcrnational Law
Atomey-General's Department

19 August 2010

* Cunvention, Articles 145, 209(2), 215 and 235,
* Convention, Article 147,
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