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PART I

THE UNITED KINGDOM’S RESPONSE IN SUMMARY

The request for provisional measures in this case meeils none of the conditions

prescribed [or such relief by Article 290 of the United Nations Convention on the Law of the
Sea ("UNCLOS™).

(n

(3)

(4)

The [nternational Tribunal of the Law of the Sca (“ITLOS™) cannot be satisfied primea
Jfucie that the tribunal to be established under Annex V1I of UNCLGS ("Annex VII
Trbunal™} will have judsdiction. The matiers of which Ireland complains are
povermned by regional agreements providing for alternative and binding means of
resolving disputes and have actually been submitted to such alternative tribunals, or
are abou! to be so submitted. Moreover, it is a condition of jurisdiction that the
parties should first have exchanged views with the aim of setiling the dispute by

negotiation. Ireland has, however, deelined the United Kingdom’s invitation to da so.

Ireland cannot demonstrate the urgency prescribed by Arntiele 290(5) of UNCLOS and
Article 89{4) of the Riles of the Tribunal ("ITLOS Rules™). The United Kingdom
does nol contemplate taking any step, pending the coostitution of the Annex VII
Tribunal, which might infringe the rights of Ireland under UNCLOS or cause serious

harm 10 the marine environment.

The arguments that Ireland advances in its Statement nf Case fail to make oul 2 prima
facie case thai Lhe action that the United Kingdom proposes to take will, even in the
long term, infringe the rights of Ireland under UNCLOS or cause serious harm to the

marine environment.

[nsiead of adducing cogent evidence of a threal o the marine environmenl arising
specifically from the operation of the MOX Plant, Ireland relies on gencral assertions
of dangers arising in connection with the nuclear industry or nuclear reprocessing or

the practice of transporting radioactive materials or plutonium by sea. Morcover,
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these allegations do not even appear in the Statement of Claim belore the Annex VI

Tribunal.

(5 If ITLOS were to grant the relief that Ireland seeks, it woeuld rot “preserve the rights
of the parics to the dispute™. 1t would threaten the tuture of the MOX Plant, which in
turmn would have serious [nancial consequences, not only for the owners, British

MNuclear Fuels ple (“BNFL"}, but also for the local economy.
A, Jurisdiction

2. By Article 290(5} of UNCLOS no provisional measures arc to be prescribed onless
1TLOS is satisfied prima facie that the tribunal to be established will have jurisdiction.
Ireland bases its case Tor provisional measures on Asticle 287(5) of UNCLOS.! But the

jurisdiction of the Annex V11 Tribunal is subject to Article 282, which provides:

“If the States Partics which arc parties to & dispule concemning the
mierpretation or applicaliun of this Convention have agreed, through a
peneral, regional or bilateral agreement or otherwise, that such dispute sball.
al the request of any pariy ta the dispute, be submitied to a procedure (hat
entails a binding decision, that procedure shall apply in lieu of the procedures
previded for in this Part, unless the parties to the dispute otherwise agree.”

K In the present case, the Partics have agreed to seek settlement by such altermative
means entailing a binding decision on the matters now raised by Ireland. Indeed. [reland
expressly relies on “other internalional instruments including inlemational conventions and
European Community faws"® Forernosl amony tbose “other international instruments” is the
Canvention fur the Proteciion of the Marine Environment of the North-East Atlantic {“the
OSPAR Convention™.}  This provides for the compulsory settlement of disputes arising
thereunder by tribunats established pursuant to its lerms.  Four months before instituting the
present proceedings, frefand instituted proceedings before an OSPAR tribunal. That OSPAR
tribuns! has now been constieuied. In the present proceedings. lreland repeats the cornplaimts
that it has made 1o the OSPAR tnibunal. The Annex VII Tribunal does not have, even prima

Jacie, jurisdiction Lo adjudicate on the matter of which the OSPAR tribunal is now seised, If

" Statenrent of Ulaam, at paragraph 39
= Sterterment of Cleim, 2t paragraphs 2 and 3.
722 September 1992,
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it were otherwise, there would be duplication of proceedings with the attendant risk of

inconsistent rulings.

4, The principal provisions of European Community law on which Ireland relies are
cerlain Directives made pursuant 1o the Treaty establishing the Eurapean Atomic Energy
Community of 1957 (“Euratom Treaty™} and the Treany Lwablishing the European
Community ("EC Treaty™). The Euratom and EC Treaties provide for (he resolution uf
disputes between the Member States by various means, including in the European Coun of
Justice (“ECT™). Indeed, both of these Treaties expressly prohibit the Member States from
making us¢ of any mcans of settlement of dispotes arising under those Treaties other than
those prescribed thercin. Ireland has made public ils intention of initiating separate
proceedings in respect of the United Kingdom's alleged breach of obligations arising under
the Enratom and EC Treaties. In so far as Ireland relies on the provisions of UNCLOS, its
submissions are 0 a substantial degree reformulations of Ireland’s submissions on the
meaning and effect of certaip European Directives. The United Kingdom and [reland would
be in breach of their obligations under the Ewrarom and the EC Treuties if they invited or

permitted 1TLOS to rule on those matters.

5. Article 283(1) of UNCLOS provides:

“When a dispute arises between States Panies concerning the interpretation or
application of this Convention, the parties to the dispute shall proceed
expeditiously 1o an exchange of views regarding ils settlement by negotiation
or other peaceful means,”

Ireland assens “that there has been a {ull exchange of views on the dispute for the purposes of
Article 283(1)".* This is plainly not the case. When the United Kingdom received
notification frem [reland that the latter considered that there was a dispute under UNCLOS, it
offered to procesd expeditionsly to an exchange of views with the object of seeking a
schlement by negotiation,” The United Kingdom has reafTirmed that offer more than once,
and at the highest ievel, bot Jreland bas persisted in its refusal to enpgage with the United

Kingdom. [reland responded that “[n]o such scitlement will remain possible so long as the

¥ Staremnent of Clatm, a1 paragraph 16,
* Letter of 18 October 2001. (Annex 1}
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MOX plant remains authorised™.® Since the authorisation of the MOX Plani is, according to
Ireland’s own characterisation, the subject of the disputc, the Irish response amounted to a

refusal to exchange views.

4. If Ircland had accepted the United Kingdom's ofTer 1o exchange vicws, it would as a
minimum have been disabused of a series of misconceptions of fact on which it bases its
case. Moveover, Ireland's complaint that the United Kingdom has failed o cooperate with
Ireland must be judged in the light of Ireland’s refusal to exchange views. For instance, in its
Stutement of Claim, Ireland complains hat the United Kingdom has failed to exchange
information on a confidential basis about precautions taken apainst the risk of terronst
altacks.” ireland first raised this matter on 16 October 2001 in a letfer from the Irish Minister
of State at the Depariment of Public Enterprise to two United Kingdom Secretaries of State.”
This letter did nat did not contain an offcr to treat any information received on a confidential
busis. Even so, the United Kingdom responded two days later offering an exchange of views.

freland did nol accept that offer.

7. The Annex V11 Tribunal cannot have jurisdiction, ¢ven prima facie, to determine this
complaint so long as [reland refbses 10 engage in an exchange of vicws., Jf such an exchange
were to take place, some or all of Ireland’s complaints might be resolved. Ewven if that were
not the case, those aspects of the parties’ differences that had not been resolved might have
been expected to crystallise into disputes on identified points of Faci or law suilable for
resolution by arbitral mcans. In making the exervise of junisdictinn under Section 2 of Parl
XV of UNCLOS contingent on a prior exchange of views, Arlicle 283 of UNCLOS secks to
avoid the very situation presented in this case: the constitution of a iribunal to adjudicate on
disputes that might have been resolved by ncgotiation, or might at least have cryslallised so

as to be amenable 10 arbitral resolution.

© [ etter dated 23 Octaber 2001, {Annex 1)
T_ Statement of Claim, paragraph 19,
¥ Statement of Claim. at Annex 1.
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B. Urgency

8. In the words of Aricle 290(5) of UNCLOS, ITLOS can prescribe provisional
measurcs only if il considers “that the urgency of the situation so requires™  As is evident
from Article 290(5), as well as from Article 86(4) of the [TLOS Rufes and from authoritative
commentary. “the urgency of the situation™ denotes, in this context. an urgenl necessity 1o
prescribe measures pending the constitution of the Annex Vil Fribunal. In the present case,
Ireland has appuinted Professor James Crawford SC as a member of the Tribunal and the
United Kingdom has appointed Sir Arthur Watts KCMG QC.  The United Kingdom has
indicated its wish to discuss the names of the remaining three members at an early date and
hopes (o reach agreement with Ireland within a shorl space of time. Even if Ireland and the
United Kingdom: were unable i agree on the other three members of the Annex VI Fribunal,
conlrary 1o the United Kingdom's expectation, their appointment by the President of 1TLOS
in accordance with Article 3 of Annex VII could not, in any event, be delayed beyond 6

February 2002

9, There are no steps to be taken or authorised by the United Kingdom in the intervening
period which mighi even arguably prejudice the rights that Ireland claims 1o enjoy under
UNCLOS or which would seriously aiTeel the marine environment. The [rish Minister of
State at the Dlepartment of Public Emerprise contends that BNFL intended “to take
irreversible steps in relation 1o the operation of the MOX Plamt on or around 23" November

2001™." The steps to be 1aken between now and next February are nol, however, irreversible.

10. Uranium comnissioning of the MOX Planl is aircady complete. The final stage of
plutonium conumissioning is now scheduled 10 hegin on or around 20 December 2001, It is
not “irrevensible” in the proper sense of the word. At the worst, a plant, once commissioned,
can be decommissioned. [t is aceepted that if BNFL were obliged to decormmission the Plant
prematurely. it would sulTer substantial cxpenditure but that is not itself a fact making the
commissioning  irreverssble, Indeed, Ircland now apparently acknowledges that

commissioning will not conslilute an irreversible step. Ireland now yualifies the Minsier’s

* Lenter from Joe Jacob T.[2., Minister o1 Siate ut the Department of Public Enterprise, lreland, to the Ri. Hon
Margarel Becken MP, Secretary of State for Envronment, Food and Rural Aftairs, United Kingdom, 23
Dictober 2001 {at Annex 10 to the Lrish Marificatian under Article 287 and Annex VT, Article | of UNCLOS and
the Statement af Clatm and Grounds on Whick ir is Based. 25 October 2004
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assertion and claims that *the commissioning of the plant is, in practical terms, itself a near-
irreversible step. Once plutoniurn has been introdneed into the system it is both technically
difficult, and expensive, to *decontaminate” the plant ..."."* The difficulties to which [rcland
here refers are technical ones, familiar in the industry and not insurmountable. The expense
that would be caused (to BNFL, not breland} is not a matter making the commissioning “near-

irceversible™,

11. The eommisstoning of the MOX Plant will have no significant adverse environmental
effects from the point of view of public health, even on those on groups most likely to be
alfected by it. In the words of the Commission of the European Communities, whose Opinion
on the malter has never been contested by [reland, even when the MOX Plant is fully
operational its discharges will be “negligible from the health point of view™."" In the period

pending its full operation, any discharges are tikely to be infimitesimal.

12.  There will be no marine transports, in the Irish Sea or elsewhere, arising from the
commissioning of the MOX Plant, prior to the constitution of the Annex VI Tribunal. The
plutonium dioxide to be used in the manufacinring of MOX fuel at the MOX Plant in this
period is already present at the Sellafield site. No exports fram the MOX Plant are planned

until the snmmer of 2002 at the earliest.
. The weakness of Ireland’s case
13, Even a cursory review of Iretand’s arguments reveals their weakness:

{1) Ireland relies on the duty af cooperaton under Aniele 197 aof UNCLOS. This
requires States to cooperate on a global and, as appropriate, regional basis in
formwlating international rules, standards, praetices and procedures for the protectiun
and preservation of the marine environment. This is precisely what the United
Kingdom has done, inter afia, through its ratification of the OSPAR Convention and

also in its role as a Member State of the European Commupity and furarom. Even

i Stutement of Case, at paragrph 146,
! Opinion of the European Commission with the UK submission in accordance with Article 37 of the Euralom
Treaty, dated 25 February 1997, {Annex 3)
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without a close examination of the facts, there can be no question ol breach of Article
197 by the United Kingdom. Preciscly the same point may be made in respect of

Article 123 of UNCLOS un which lreland also relics {inselfar as this is applicable).

Ircland relies on the duty 10 assess the potential impacts of activities on the marine
environment under Article 206 of UNCLOS. This reguires States fo carry out such
assessments where they “have reasonable grounds for believing that planned activitics
under their jurisdiction or control may cause substantial poliution of or significant and
harmful changes to the marine cnvironment™.  As appears from Part Il below, there
are no such “reasonable grounds™ with respeet to the operation of the MOX Plant. Its
impacts are negligible. It has scarcely been suggested otherwise. In any event, an
Envirenmental Assessnent has been carried ont in accordance with the applicable EC

Directive.

ireland relies on Articles 192 and 194 of UNCLOS. [n circumstances where, as
cstablished in Part 11, the operation of the MOX Plant will lead to only negligible
discharges, 1t is impossible to see how the Umted Kingdom can have breached its

obligations in relahion to the protection and preservation of the marine environment.

In arder to advance these submissions under UNCLOS, Ircland contends that there is

a nisk of discharges from the MOX Plant to the frish Sea. Tt is, however, important to bear in

mind that the MOX Plant is essentially a dry process. The process ilself does not give rise lo

liquid radiouctive discharpes. It is possible to anticipate some liquid discharge from the Plant

resulting, fur mnstance, from use of water in washing [loors and fuel assemblies. This waler

will absorb some ambicnt radicactivity. [t will, however, be treated and, after munitoring,

discharged into the Insh Sea. The mdioactive content of such discharges would be

intimitesimally small. The same is fruc of any discharges through the atmosphere. BNFL

charactorises the annual combined liquid and gascous discharges from the MOX Flant as

giving dse to a radialion dose to the most exposed members of the public equivalent to a dose

received during 2 scconds of a flight in a commereial aircraft at eruising altitude or about 9

seconds spent in Comwall in south west Englanil (this being an area underlain by granite).
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5. Further, if the MOX Plant were not to be commissioned, plutonium already separated
at the THORP Plant would stitl have to be iransporied back 1o customers or taken to a third
country for manufacture into MOX fuel or for some other form of treatment, The point is not
merely that the transport of auclear malerials in some form is inevitable, irrespective of the
operation of the MOX Plant. In addition, the shipping of MOX fuct {in the form of ceramic
pellets), rather than of separated plutenium (which is in the form of plutonium oxide powder),
reduces any security threal because MOX fuel is [ess attractive to potential terrorists and has

safety advantages over separated plutonium duripg transport.’

16. Ireland expresses a fear of “serious hamm to the marine environment” arising {rom the
shipping of materials to and from: the MOX Plant, asserting that "{t]he operation of the plant
will result in a large nnmber of internations]l movemenis of large quantities of highly
radioactive nuclear mateniats, including plulenium, into and out of the United Kingdom, in

and around the Irish Sea™ '

As has been explained, there are to be no relevani marine
transportations at all in the period pending the conslitution of the Amnex VIl Tobunal.
Thereafler, exports from the MOX Plant will not be of separated plutonium dioxide powder
but of MOX fucl contaming plutonium in ceramic form, The point is therefore without
relevance, but the United Kingdom wishes to assure ITLOS that sea ransports undertaken by
BNFL are carried out in full compliance with international regulations in force on the
tuternational transporl of nuclear materials by sea. The claim that there will be a targe
number of international movements of plulonium must also be judged in the light of
published in formation’* showing that some 15 flask movemens to the Far East arc envisaged
annually. One vessel can carry & plurality of flasks and the exported product will he MOX
fuel rather than separated plutoniuin. Moreover, there will not be any shipments related (o

the MOX Plant pending the constitution of the Annex VII Tribunal.

17. In so far as Ireland relies on security risks, the United Kingdom has in place very
extensive security preeautions {and has reviewed those precautions since 11 September
200{y. As ITLOS will, however, appreciate, the details of these arrangemenis cannol

respunsibly be disclosed.

" See the Decision of 3 October 200) at paragraphs 67-68, and Annex |, peragraphs 27-2E. See, also, the
Proposed Decision, Appendix 4, paragraph A4.142 and Appendix 7, paragraphs A7.16-A7.20. (Annex §)

1 Statement of Claim, at paragraph 2,

" Environmental Statement, paragraph 539, (Annex 6)
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D. The evidentiary burden

18. In determining whether it is appropriate to prescribe provisional measures, ITLOS
must ascerlain whether there is before it credible evidence providing reasonable grounds for
concluding that, in the absence of provisional relief, the applicant faces a real risk of
irreparable prejudice or there is a need to prevent senious barm to the marine envirenment for

which no adequate compensatory measures could be provided.

19. It is precisely this evidential element, demonstrating a need to prevent serious harm in
consequence of the operation of the MOX Plant, that is so conspicuously absent from the
Irish Statement of Case. The Statement of Case conlains generalised and largely
unsubstantiated allegations of risks arising from facilibes other than the MOX Plant,
including facilities not operated in the United Kingdom at all. What 11 signally fails to do is
to show how the operation of the MOX Plant would itself give rise to a real risk of irreparable

prejudice to Ireland’s interests or of serious harm to the marine environment.

E. The measures sougltt are not conservatory

20.  Ircland asks ITEOS, first, to restrain the United Kingdom from authorising the
commissioning of the MOX Plant. A “provisional” measure in that form is likely to result in
the loss of commercial business tor the MOX Plant amounting to approximately £10 million
as a minimum, with the real prospect of further Josses of business valued at several tens of
millions of pounds. The maintenance of the MOX Plant in a state of operational readiness
will also carmy a furlher cost of approximatety £385,000 per week. There will alsa he less
tangible, but nevertheless real, damage caused to BNFL’s competitive position by continuing
delay. Far from preserving the siatus quo pendente lite, the measures sought by lreland

would have the reverse effect.

11. Ireland next asks ITLOS to restrain shipping “associated™ with the MOX Plaat. In
this context, the word “associated™ is dangerously imprecise. freland has {ong made public
its objection to the Sellafield sile generally and, in particular to the THORP Plant. The

reprocessing of spent fuel at Sellafield (in THORP or otherwisc) is a completely scparaie
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industrial process which has been conducted at Sellafield for some thirly years, during which
time spent fuel deliveries to Sellafield have been on-geing. The THORP Plant itself has
operated since 1994 in accordance with authorisations granted by the relevant United

Kingdom regulators in accordance with the relevant provisions of European law,

22, The subject of the present dispute is not, however, the THORF Plant but the MOX
Plant {which is not a rcprocessing facility at all). Throughout the Irish Sratement of Claim
and Request for Provisiona! Measwres, references are made 1o Lransportation of plutonium.
The reference should in fact be to spent nuclear fuel, of which 1% in volume is plulonivm.
Further, such spent fuel is not destined for the MOX Plant but, rather, for the THORP Plant.
A measure restricting transportation of materials to the THORP Plant would not conserve the
rights of the parties in the present dispute, It would restrain the conduct of persons subject to
the United Kingdom’s control in respect of a matter falling outside the jurisdiction of the
Annex VII Tribunal.

23. There would also be a social cost to the United Kingdom from a provisional measurcs
arder of the kind rcquested by Ireland. The Decision of 3 Oclober 2001 by the United
Kingdom Sccrctarics of State thal the manufacture of MOX fuel is jnstified notes that Lhe
operation of the MOX Plant js likely to support up to 480 jobs in West Cumbria, an area of

high unemployment.'”

24. Further, as was explained above, there would be safety and sceurity advantages to the

process of the manufacture of MOX fuel that would otherwise be lost.

25, These issucs are addressed in detail in this Response as follows. 1o Part H, the
United Kingdom sets out the facts of the case. 1n Part ElI, the United Kingdom addresses u
large number of misapprehensions disclosed in the lrish Statemenr gf Claim of 25 October
2000 and is Statement of Case ol % November 2001, In Part IV, the United Kingdom
addresses the procedural framework and taw applicable to the prescription of provisional
mcasures, Part V, which deals with the applicadon of the law to the circumstances of this

case, comprises five chapters deabing respectively with: junisdiction, urgency, irreparable

¥ Decision of 3 October 2001, at paragraph 86. (Annex 4
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prejudice to [reland’s rights and serious harm 1o the marine environment, evidentiary burden,

and conservatory measures. Part VI conlains the United Kingdom's submissions.
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PART 11
THE CONTEXT OF THE CASE

I. The factual background to the decisien of 3 October 2001

26. BWNFL has, since its incorporation in 1971, operated a civil nuclear site in Wesi
Cumbria in the norh-west of England, The sitc has been used as 4 nuclear facility since the
carly 1950s. Ireland has a long-standing objection to the facility. In its submissian ta the
first Public Consultation on the Sellafield MOX Plant, the [rish Depariment of Public
Enterprise stated: “the Irish Government has long-standing objections to existing nuclear
aperations al the Sellalield site and has consislcntly opposed any expansion of these

aperations,™

1 1t may be helpiul to give i brief explanation the nature and purpose of a MOX plant.

28, Most fuel for nuclear reactors is made from enriched vranium oxide. Durning the
operation of the reactor, » small quantity of uranium is converied into plutonium and some
waste products are generated. Ower time (3 to 5 years), the fuel becomes less elficient
because of the build-up of waste products, Therefore, fuel is sent for reprocessing, which
removes the waste products aliowing the uranium to be reclaimed. In the reprocessing, the
plutonium is also separated and reclaimed. [t cither has to be stored or recycled as set out

below,

19, BNFL carries out the reprocessing of speni nuclear fuel at the THORP Piant and one
other reprocessing plant (the Magnox Plant) at Sellalietd. Plutonium which is separated as a
result of the reprocessing procedure is either stored at Sellafield or returned to the customer.
Research and experience {over decades) has identified a use for reclaimed plutonium, It has
been shown that nuelear reactors may operate efficiently with a fugl called MOX, which is a
mix of plutonium dioxide and uranium dioxide. The manufacture of MOX enables reclaimed
plutonium to be reeyeled, thereby reducing the inventories of stored plutonium, in addition to
taking the place of fresh uranium fuel. A MOX plant is not a reprocessing plant. Ir is a fucl

manufacturing facilicy,

12
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30. On 3 October 2001, the United Kingdom Secretary of State for Environment, Food
and Rural Affairs and Secretary of Statc for Health decided that the manofacture of MOX
fuel was justilied in accordance with the requirements of Article 6(1) of Directive
96/29/Euratom. This is referred to as the Decivion of 3 Octeber 2001.'° This was a

necessary stape prior to plutonium cammissioning ol the MOX Plant.

M. With respect 1o the MOX Plant, [reland alleges that the United Kingdom has failed to
take the necessary measures to prolect the marine environment, However, the Decision of 3
October 2004 was in fact the culmination of a process lasting 8 years thal reveals how, at
every step, the United Kingdom has insisted that the environmental and other requirements

for the construction and operation of the MOX Plant have been satislied.
A, The Environmental Statement

3. [n 1993, BNFL applied for pcrmission from the planning acthority local to Sellafietd
{Copeland Borough Council) to build the MOX Plant. As parl of ils obligations under the
Town and Country Planning (dssessment of Environmental Effects) Regulatians 1988, BNFL
was required o and did produce an Environmental Statement to identify, describe and assess
the likely signifreant effects that might be brought about by the conslruction, eperation and
eventual decommissioning of the MOX Plant.'” This Environmental Statement recorded as

follows:

{1 The manufacture of MOX fuel 15 a well-established process. [t involves mixing and
processing wranium dioxide and plutonium dioxide powders to produce small ceramic

pellets, which are then leaded into fucl rods.

{2) It is essentially a dry process. Accordingly, any discharge of liquid effluent wiil be
minimal. Low-level radioactive liquid discharges from the MOX Plant will be

negligibie,

' Annex 4,

" ANEL Envirommenia! Statemeny, Qctober 1993, {Annex 6)
' Enviranmenial Statement, paragraph 4,20,

1 Envronmental Statement, paragraphs 4,37 and 5.49,
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1) Low-level radioactive paseous discharges from the MOX Plant will be insignificant, ™

{4) Overall, the radwlogical impact of discharpes from the MOX Plant will be
insignificant.  Furher, as discharges will contribuic only a tiny fraction to the
discharges tram Scllafield as a whole, there will be an insignificant elTect on Mora and

fauna.'

{5) Transpon of the MOX fuel is to be in containers subject to tests, including a rigorous
regime of impact onto an unyielding target followed by an all engulfing fire {during
which the containment system must remain leaklight to the limits prescribed by the

International Atomic Encrgy Agency (“IAEA™).H

33, The retevant IAEA Regulations have been implemented at the national level.™ Asio
transport of MOX fuel by sea, in 1994 the Jrradiated Nuclear Fuef Code (“TNF Code™) was
deveivped under the auspices of the FAEA, the International Maritime Organisabon ("1IMG™)
and the United Nations Environment Programme (“UNEP™). The INVF Cude sels out how
nuclear matetial, including MOX (wel, should be carried.  Further, in April 1993, a warking
group composed of representatives from the IAEA, IMO and UNEP commented on the safety

of transpori of rudioactive materiais and the adequacy of the IAEA Regulatians as follows:

“All the available information demonsmmates very low levels of radiological
risk and e¢nvironmental cansequences from the marine (ransport of radioactive
material _.. It was the unammous conclusion of the Member States that there
was no information ar data that would cast doubt on the adequacy of the
IAEA l"h:gulatim:s,“N

34, This Waorking Group zlso established a major coordinated rescarch project on the

severity of accidents in the maritime 1ranspoen of radioaclive material. The conclusions of

* Environmental Statement, paragraph 5.50

' Emvironmenial Statement, paragraphs 3.51 and 5.92.

 Environmenta! Statement, paragraph 5,55

3 The Merchant Shipping (Danperous Goods and Manne Pollutanis) Regulations 1997 SI 2367; Merchant
Shipping Notice M175(M) "The Camage of Dangeross Good and Marine Pollulants in Packaged Form -
Amendment 30-1H0 2IMDG Code™. This applies lo all Briush registered ships wherever they may be aud 10
other ships while they are in UK waters,

* Secamd Technteal Committee Meeting of the Joint IAEA/IMO'UNEP Working Group on the Safe Carniage off
[rradsated Nuclear Fuel (TNF) By Sea: Repori of the Second Session of the Tonr [AEATMO/UNER Working
Groop., Vienna 20-30 April 1993
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that research project were published by the LAEA in 2001 {lAEA TECDOC 1231). This
project concludes firmly “that the risks of mantime transport in type B packages [i.c. the
packages used for transporting highly radioactive materials] of highly radivactive material are
very small”. ¥ All mansports by the United Kingdom are undertaken in full compliance with

all relevant standards.

35, Consent to the construction of the MOX Plant was gpven by the local planning
authority on 23 February 1994. Caonstruction was completed in Sepiember 1994 at a cost of

approximately £300 million,™
B, The Opinion of the European Commission

36. On 2 Aupust 996, in accordance with ils obligations under Arlicle 37 of the Euratom
Treaty. the United Kingdom supplied the European Commission with data relating to the
disposal of radioactive waste from the MOX Plant, On 25 February 1997, the Commission

gave its Opinion as follows:

“{a) the distance between the plant and the nearcst point on the territory of
another Member State, Ircland, 15 184 km;

{b) under cormal operating conditions, the discharge of liquid and gaseous
elfluents will be small fractions of present authorized imits and will produce
an exposure of the population in other Member States that is negligible from
the health point of view,

(¢) low-level solid radioactive waste is to be disposed to the aulhorized Drigg
site operated by BNF ple. Intermediate level wastes arc to be stored at the
Scliaficld site, pending disposal to an appropriate aathorized facility;

(d) in the event of unplanned discharges of radicactive waste which may
follow an accident on the scale considered in the general data, the doses likely
to be received by the population in other Member States would not be
significant from the health point of view.

In conclusion, the Commission is of the view that the implementation of the
plan for the disposal of radicaclive wastes arising from the operation of the
BNFL Sellalield mixed oxide fuel plaat, both in normal operation and in the

S IAEA-TECDOC-1231, “Severity, probability and risk af accidents during masitime wanspon of radioactive
material: Final report of 2 co-ordinated mesearch project 1993- 1999 ([AEA July 2001} (exwracts). Annex ¥

* Subsequent capital expenditure since completion has meant that the totel cost of the MOX Plant to BNFL has
been approximately £470 million.
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event of an accident of the type and magnitude considered in the gencral data,

is not liable to result in radivactive contamination, significant from the point
. . R a1 2

of view of health, of the water, soil or airspace of another Member State.”*

€. The justification process

37 In November 1996, BNFL appiied to the Uniled Kingdom Environment Apency for
variations to lthe gaseous and liquid discharge authorisations pranted under the Radivactive
Substances Act 1993 for the Sellafield site. At the time, the Environment Agency when
considering an application under the Radiocactive Substances Act 1993 was under a legal
obligation to consider the justitication of [an activily giving rise to] a new practice giving rise
to ionising radiation under the terms of the then applicable Eunratam Directives (Directives
80/836 and 54/467), The process of juslilicution requires a consideration of whether the
henefits of the practice outweigh the detriments. Although the radivactive discharges from
the MOX Plant would be o low as not to require any variation to the then existing limits in
the discharge authorisations for the Sellafield site, the application to vary the limits in respeet
of other discharges on the site included information on the MOX Plant. As the manufacture
of MOX fuel was an activity resulting in exposure to ionising radiation, the Environment
Ageucy was under a duty to consider whether it was justified in accordance with Euratom
provisiens and accordingly requested BNFL to provide information specifically relating to

the MOX Plani in a separatc application, which was done by BNFL in Januvary 1997.

38, The justification process involving the MOX Plant has comprised live exlended
public consultations and the commissioning of two independent reports on the economic case

for the MOX Plant, followed by review in the High Court in London.”™

39. A lirsi round of public consultations {lasting eight weeks) was conducted by the
Environment Agency and concluded on 7 April 1997, In response to concerns that there was

insufficient information on the economic case for the MOX Plant, the PA Consulting Group

 Official Journal 1997/C 68/03. (see Annex 3)

* The first report by the PA Consulting Group was published in December 1997, The sceond report by Arther
D Little Limited waa puoblished in July 2081, Both reports concluded that the operation of the MOX Plont
would produce a stong net present value.  lreland maintains that it has a right to commercially sensitive
information excised from the publicly available versions af these reports. The United Kingdom contests this
entitlement. As discussed further in Part ¥ belew, it considers that Ireland’s allegations in this respect can only
properly be judged by a iribunal seised under the (ISPAR Canvention.
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report was commissioned by the Environment Agency. The report was released for public
consultation in Deccmber 1997 (subject to excision of certain commervially confidential
information). A sccond round of public consuliation then took place in early 1998 and

concluded vn 16 March {998,

40, In Qetober 1998, the Environment Agency issucd a Proposed Decision 1o the effect
that the plutonium conmissioning and full operation of the MOX Plant was justified.” The
Environment Agency conclnded that there was a nel economic benefit in allowing the MOX
Plant to operate, and that on environmental and other issucs the balance was broadly ncutral.

With specific regard to the radiclogical impact of the MOX Plant, it stated:

“The Agency is satisficd that the gascous, Hquid and solid wastes arsing from
the operation of the MOX plunt can be disposed of within ihe constraints of
the cxisting Scllaficld authorisations under [the Radioactive Substances Act
[993]. It is also satisfied that these authorisations meet all national and
international standards and legal requirements, The Agency is praposing to
apply more restrictive limits for specific radionuclides as a resull of variations
to the existing authorisations. It is satisfied that the MOX plamt can be
operated in accordance with these more restrictive limits.”*

41, In comiug o its Proposed Decision, the Environment Agency considered a broad

range of issues. In parlicular, in a series of Appendices:

{1} It considered the United Kingdom's legal limits for radialion exposure and the
concept of oplimisation for the design of nuclear (acilities to ensure that the exposure
of members of the workforce and the public is kept as low as reasonahly achievable

(Proposed Decision, Appendix 1).

¥ Proposed Decision on the Justification jor the Plutonium Cemmissioning and Full Operation of the Mixed
Oxide Fuel Plant, October 1998, {Anmex 5) In facl, the Environment Agency issued three proposed decisions
affecting the MOX Plant at this stage: (i} spproving the variations to the liguid and paseous discharge
authorisations for the Sellafigld site, (5} finding that the umninm commissioning of the MOX Plant was
justified, {iif} finding that the plutonium commissioning of the MOX Plant was justified. The proposed decision
as 1o uranium commissiening was aceepted by the relevant Secretanies of State in June 1999,

" Proposed Decision, paragraph 3.1, The conclusian that the MOX Plant could be operated within the existing
discharge authorisations was approved by the relevant Secreraries of Stame in June 1999.
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12} It described the Environment Agency’s regulatory powers and its legal obligation to
consider justification, as well as the manner in which it set about this task (Proposed

Decision. Appendix 2).

{3} It dealt with radivactive discharges and disposals from the MOX Plant (Proposed

Decixion, Appendix 3).
{4) It considered the benefits and detrimenis of operating the MOX Plamt and addressecd
the responses reccived by (he Environment Ageney during the public cunsultations

{Praposed Decision, Appendix 4).

{5 1t dealt with the consuitation process and related issucs (Proposed Decision,

Appendix 5).

{6) [t identilied matters for consideration by other bodies (Propused Decision, Appendix
6).

(7) i discussed wider issucs associated with the management of plutenium. including the

issue of terrorist diversion (Proposed Decision, Appendix 7).

42. It is evident that, at cach stage, the Environment Agency was considering and
responding to concerns raised in the two public consultations. This is partieularly apparent
from paragraphs A4.14 to A4.164 1o Appendix !, which show the Environment Apency
considering issues raised in the public vonsultations inciuding as to the economic cuse,
confidentiality of information. plutonium management, decommissioning, radioactive
discharges, waste 1nanagement, health and safety, transport, proliferation of nuclear weapons,
wildlife and sustainable development. it is important to note that one of the participants in
the public consullation excreise was lreland, which made submissions dated April 1997 and

March 1998 and is listed as one of the consultees in Annex | to the Proposed Decision.

43, The conclusion that the MOX Plant could be operated within the existing discharge

aulhorisations for the Sellafield site was approved by the relevant Secretaries of State in June
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1999 Although they were provisionally of the view that on balance plutonium
commissioning and full operation of the MOX Plant was fustified, they considered that
further consultation should be carried out to test thal view, Accordingly, the Secretares of

State launched a third round of public consullation in June 1%99.

44, The justification process was inferrupted at tis junclure by the data falsification
incident. In September 1999, BNFL reported to the Nuclear Installations inspeciorate {pari
of the United Kingdom Health and Safety Executive) that some of the secondary checks on
MOX fuel pellet diameter in the MOX Demonstration Facility ("MDF™) at Sellafield had
been falsified, This led to a full investigation by the Health and Safety Exccutive™ This
investigation found that several process workers had not been following quality comntrol
procedures agreed with the customer, and had used MOX pellet diameter measurcments from
previous spreadsheets instead of making measurements afresh.™ The report of the Hcalth and
Safety Executive, including its December 2000 conclusion that al! of its recommendations
relating 1o the incidemt had been implemented, is considered further below. It must be
siressed that the MDF is an entirely scparnte facility to the MOX Plant. which employs an

antomated process such that data falsification could not occur.

45, In Lhe light of the dma falsification incident, and its potential impact on fapan as a
MOX customer, BNFL suhmitted a revised economic case for the MOX Plant in Jannary
2001. A consultation document was published in March 2001, In April 2001, tbc relevant
Secretaries of State commissioned independent consuttants Arthur D. Little to assist them in
their evaluation of BNFL's reviscd economic case. This report considered inter alia the
volumes of business which BNFL may cxpect for the production of MOX, the prices which
BNFL may expect for ils product, the likely costs of production, the timing for deliveries and
the risk of delays, alongside variovs downside scenarios. The conclusion reacbed was that
the ovcrall value of proceeding with the operation of the MOX Plant, rather than cancelling
it, was £216 million. The report was made public in July 2001 with a view to a furthcr round

of public consultation that ¢nded on 24 August 2001.

" Decision of 3 Octeber 2001, paragraph 5. (Annex 4)

¥ Health and Safety Executive, Nucleer Installations Inspectorate, dn investigotion inte the falsification of pellet
diumeter duta in the MOX demonsivation facility at the BNFL Seffafield site and the effect of thiz on the safety of
MOX fued i use. {Annex 8) Extracts {only) of this report form Annex 21 to Ireland's Request of 9 November
2001.

I At paragraph 3%,

19
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46, 1t was in the context of the evidence on the environmental impacts of the MOX Plant
and this extensive period of public consultation that the decision authorising the

commissioning of the MOX Plant of 3 October 2001 was made,

47. The Decision was the subject of an application for judicial review to the High Coun
in London made by two environmental organisations, Fricnds of the Earth and Greenpeace.,
which advanced arguments similar 1o those now advanced by Ireland as to the sneaning and
effcot of certain Euratom Directives. By a Judgment dated 15 November 2001, Mr Justice
Collins dismissed the application, upholding as lawful the Decision of the Sccretaries of
State. Leave to appeal has been given in the case. The appeal will be heard an 27 November

2000.%

48, As will readily be seen from the Decision and its annexes, concerns raised in the
public consultations were considered and responded t0. In particular, Anncx | to the
Decision demonstraics how the United Kingdom considered and addressed concerns raised

by respondents as to:

{h Environmental issucs (Annex ! to the Decision, paragraphs 9-14),

{2) Health and safety issues (Annex | to the Decision, paragraphs 15-10).

(kY} Implications for plutonium and uranium (Annex | to the Decision, paragraphs 21-24).
{4) Security issues (Annex 1 to the Decisfon, paragraphs 25-28).

(5) Trunspanation issues {Annex 1 to the Decision, paragrapbs 29-33).

(6) Wider nuelear issues (Annex | to the Derision, paragraphs 34-36),

(7 Local issues (Annex 1 to the Decision, paragraphs 37-40).

(8  Econonmc issnes { Anncx 1 to the Decision. paragruphs 41-53).

{9} Arthur D Little’s assessment {Annex | 1o the Decision, paragraphs 54-62).

(IDY  Trustissues (Annex 1 to the Decision, paragraphs 63-65}.

{11)  International and other issues {Annex 1 lo the Decision, paragraphs 66-69).

u

R. (Friends of the Earth Lid. and Grecnpeace Lid) v. Secretary of State for the Enviranment, Food and Reral
Affuirs and Secretary of State for Health, High Court of Justice Administrative Court, Mr Justice Collins of 15
November 2001, Case No. 401212001 {Annex 9)

20
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{12y  lssues relaling to the decision making process {Annex | to the Decision, paragraphs

78-80).

49, The fina! paragraph to Annex ! to the Deeision conclodes:

“Ministers view the reqnirement of justilication as a very scricus issuc and as
a result have laken the necessary time to collect all the relevant information,
ftave sought the views of interested organisations and individuals oo several
occasions and have considered all the relevant {acturs carefully before
reaching a final decision™.

I1. The current situation with respect to plutonium commissioning

50, Following the Decision of 3 Octaber 2001, the only further anthorisation BNFL is
required to obtain before it can commence operation of the MOX Plant arc consents from the
Health and Safety Executive for the plulonium commissioning and full operation of the Plant.

This is required under the terms of the nuclear site licence for the Sellalield site.

51. Pluionium commissioning of the MOX Plant is divided into two slages: initial and
active plutonium commissioning, Tnitial plutonium commissioning involves the transfer of a
sealcd plutenium camster inta the MOX Plant in order to calibrate radiation monitoring
equipment and test shielding. These initial stages are part of a2 commissioning programme
which wil! lead 10 active commissioning involving the opening of a plutenium canister,
thereby allowing plutanium to be fed into the process as a prerequisite io the manufacture of
MOX HRiel. This second phase of commissioning s currently planned o take place an ar

around 20 Dceember 2001.

52. Uranium and plutonium will then be processed through the MOX Plant progressively
to produce ccramic pellets, which will be contained in fuc) rods in tum coupled into fuel
assemblies which will be exporind to meet customer arders. During the plutonium
cammissioning period the Plant will be tested, performance will be optimised and throughput
will be progressively increased. Qualification testing will also be carmied ont to confirm that
the product mecls customer requirements. When satisfactory plant performance has been

demenstrated BNFL will aim to commence routine manufacturing operations.

21
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53. No MOX fuel, during commissioning or full operaticn, is programmed to leave the

physical confines of the MOX Plant until the summer of 2002 ai the earliest.

54, Aclive plutonium commissioning is not irreversible, Active  plulonium
commissioning can be halted, although cenain materials within the MOX Plant would then
hiave to be conditioned, wcated and stored, according to their level of radioactivity, with a

view to their ultimate disposal (in accordance with all refevant regulatory requirements).

IIL. The radiological impact of MOX Plant operations and transport
A. The radiolagical impact of MOX operations

55.  The basic ponciples of measurement of radiclogical impact and dose limitation are
sct oul in the Environment Agency's Proposed Decision of Qclober 1998,  For present
purposes, il is sufficicnt to note that the relevant principles have been developed and applied

in the United Kingdom as follows:

(1) The Intemational Commission on Radiological Protection issues recommendations
including on the subject of maximum exposure to man made scurces of radioactivity,
The relevant unit of measuremcnt for radiation doses is the “sievert” (“Sv”). 1t is
estimated thatl a radiation dose of | millisievert (“*mSv™) {i.c. one thousandth of a
sievert) results in a ong in twenty thousand nsk of contracting a fatal cancer. A
mudiation dose of 1 microsievert (*uSv"} (l.e. one millionth of a sievert) resulls in a

one in twenty million risk of cortracting a fatal cancer.

(2) The recommendations of the International Commission on Radiological Protcction
are reflected in Euratomn Directives. In 1990, the international Cemmission on
Radiation Protection recommendcd that the limit on whole body exposures to
members of the public of man-made sources (other than from medical exposure)

shonld be set at 1 mSv per year. This recommendation was implemented in Directive

% See Appendix 1 to the Propoased Decision at paragraphs Al.1-Al.24 and Appendix 3 at paragraphs A3.7-
A3.15. (Annex §)
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96/20/Enratom of 13 May 1996 laying down Basic Safety Standards. The relevant

parts of this Directive were implemented by United Kingdom legislation in 2000,

(3 A limit of | mSv per year may be compared with an average radiation dosc o
members of the United Kingdom population of 2.2 mSv per year from natural

background sources.

{4} The Unitcd Kingdom National Radiation Protection Board has recommended that the
exposure 1o members of the public from a single new source of ionising radialion
should not exceed 0.3 mSv. This recommendation was adopted by the United
Kingdom Government in 1993, 1t follows that the standards applied in the United
Kingdom are considcrahly more stringent than those unposed under the Euratom

Diirective.

56, The impacl from the MOX Plant in terins of radiological dose is measured in
microsieverts {uSv), not millisicverls {(mSv). n other words, the iinpact is very small iadeed,
and within a fraction of one per cent of permissible limits. As noted in the Environment
Ageney's Proposed Decision of October 1998, the United Kingdom Ministry of Agriculture,
Fisheries and Food cstimated the dose Lo the most exposed UK group (known as the “critical
group”) to gaseous discharges from the MOX Plant o be (.002 pSv per year {two
thousandths of a millionth of a sievert),® Il estimated that the dose to the critical group in
relation to liquid discharges from the Plant is 0.000003 uSv per year {threc millionths of a
milljionth of a sievert). As noted by the Enviromment Agency, these doses are of negligible
radiological significance. The Environment Agency further noted that the MOX Plant wouid

make a very small contribution to the critical group dose tor the Sellafield site as a whele.

57 This conclusion is of course entirely consistent with the European Commission’s

Opinion of 11 February 1997 under Anticle 37 of the Euratom Treaty.

58. Further, as part of its Arlicle 37 submission to the Evropean Commissiou, the United
Kingdom had calculated the aerial discharges from the MOX Plant affecting a critical group

al the nearest point to Scllafield in Ireland. 1t noted:

* Appendix 4 1o the Proposed Decision al paragraphs A4.95-A4.97. (Annex 5)
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“The closest of other Member States is the Republic of Ireland. The effect of
acrial discharges has been evaluated using the same methodology for a
member of an cquivalent critical group assumed to be located at the nearest
part of the coast to Sellaficld (180 km). For a member of the local critical
group long term average depletion of the plume over a dislance of 1.5 km is
negligible hut, for a member of the most exposed group in the Republic of
Ireland, the plume becomes depleted. The dose to a member of the critical
group in Eire owing to discharges to the atmosphere which are attributable to
SMP is estimated to be 4 x 107 pSvy/year in the most restrictive age group,
which in this case is the inhalation route by adults.”™’

59,  The exposure of the critical group in lreland to gascous discharges from the MOX
Plant is thus 0.00004 gSv per year (four hundred thousandths of a millionth of a sievert). The
submission also noled thal the cxposure of the critical group in Irelund to liquid discharges
from the MOX Plant would be “congiderably less™ than the cxposure to the United Kingdom

critical group, which is ¢.000003 pSv (three millionths of a millionth of a sievert) per year.

60.  In (he light of the above, the Secretaries of Statc concluded al paragraph 60 of the
Decision of 3 October 200! that the radiological detriments thal would arise from the
manufacture of MOX fuel would be very small and that any effecls on wildlife would be

negligible.

61. The Decision of 3 Qctober 2001 also recorded (at paragraph 59) the fact that the total
valume of plutonium contaminated solid waste arising from operation of the MOX Plant is
predicted to he around 120 cubic metres per year, and that this can be safely stored for many
years under the rcgulatory overview of the Health and Safety Executive and the Environment

Agency.

¥ General Datz Relating to the Arrangements for Disposal of Radigactive Wastes as Called for under Articie 37
vf the Euratom Treaty, May 1996 (UK submission to the European Commission}. {(Annex9)
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B, The radiolagical impact of MOX transport
62. The plutonium dioxide used in the manufacture of MOX fuel is expected to be
sourced [rom reprocessing operativns at Sellafield (as appears to be accepted by Ireland in it

submissions of 4 Apri! 1997). %

63. With respect 10 transponts of MOX fuel frum the MOX Plant, as noted at paragraph

30 of the Decision of 3 Octuber 2001, BNFL s transportation of nucigar fuel complies with

all applicable international and nationat safety and security standards.

64.  Packages will be in compliance with the relevant IAEA ccgulations: Regwlations for

the Sufe Transport of Radieactive Material, 2000 Edition, TS-R-1."

65. Carriage will be in accordance with the standards of the IMO: the International Cude
Jor the Sufe Curriage of Packuged Irradioted Nuclear Fuel, Plutonivm and Hiyth-Level
Radivseciive Wastes on Boeard Ships (“INF Code”). The INF Code became mandatory on !
January 2001, By this time, BNFL had alrcady adhered to its requiremcns.

a6. [n addition, it is 10 be noted that:

(h In vver thirty years of transporting radivactive materials by all forms of transport,

BNFL has had no case of a releasc of radioactiviry.*
(2} MOX fucl for light water rcactors has been mansported safely in Europe since 19664
(3} In terms of transportation af spent nuclear fuel by sca. some 8,000 tonnes hus been

transported over a distance of approximately 4.5 million miles over a thinly year

pericd. There have been over 160 mansports of nuclear materials from Japan to

W Eaviranmentel Statement {paragraph 3.4}, (Aonea 6)

" The general aim of the Regulations is set out at parsgraph 101. “These Regulations estabhish standards of
safety which provide an acceplable level of control of the radialion, criticality and thermal hazards to persons,
property and the environment iat are associated with the trenspont of redivactive malerial.” Respoasibility lor
the implementation of these Regulations lies with the appropriate national bodies according o the mode of
ransporiatian.

* Degision of 3 Octaber 2001, paragraph 69. (Annex 4)

Y Enveronmrenta! Stetement, paragraph 5.33. (Annex 6)
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Europe in the same period. In neither case has there been a single incident involving

the refease of radioactivity. ™
C. Security issues related ¢o operation and transport

67. Security and safety precautions at nuclear sites are kept under regular review by the
United Kingdom Office for Civil Nuctear Security and the Health and Safety Executive.
Both regulators are reviewing all relevant precautions in the light of the events of 11
Scptember 2001 in New York and Washington. The Royal Air Force maintains cerlain asscls
on a high state of readiness in supporn of Lhe air defence of the United Kingdom. The number
of assets and their readiness status was reviewed in the light of the events of 11 September
2001, Itis nol Government policy 1o discuss the details of these amangemenlts or to disclose

details of security measures at nuclear installations,

68. With specific regard to the MOX Plant, safefy and securily issues were expruessly
treated in the Decision of' 3 October 2001 {at paragraphs 65-70). As noted at paragraph 69 of
the Decision, the advice of the Office for Civil Nuclear Security is that the manufacture of
MOX fuel and its transpor present negligible security nsks. The Office for Civil Nuclcar
Security was asked to review its views in the light of the events of 11 September 2001 and
has confirmed that its view remains unchanged ™ Furlher, it may be noted that the operation
of the MOX Plant does not materially affect the tarpeting options for hijacked aircratt (or

other forms of terrorist attack).

09. It is not Government palicy to disclose details of sccurity measures taken in
connechon with the iranspori of nuclear material. Security for the transponation of nuclear
malerial is regulated by the Office for Civil Nuclear Security. Security and safcty
prcecautions for the lransporation of nuclear material are kept under constant review. The
Oftice for Civil Nuclear Security has reviewed all relevant precautions in the light of the

events of 11 September 2001. The security arrangements in place are appropriate and are in

* BNFL/COGEMA/ORC document dated 1998 entitled Sufeny in Depth - the Reliable Transpors of MIOX Fuel
o Japun
* Sec, also, Annex | 10 the Decision of 3 October 200) at paragmphs 25-31. (Annex 4)
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line with IAEA guidance,™ The precautions taken to prevent thefi ar sabotage of MOX fuel
during rransporl comply with all relevant intermational obligations and recommendations and
are amply robust to cope with any crcdible threat, MOX fuel will be protected during

transpon by an armed escort.

70. Therc is a distinct advantage to the processing of separated plutonium inta MOX fuel.
A large amount of plutonium has already been scparated from foreign customers’ spent
nuglear fuel at the THORP Plant in Sellafield. If the MOX Plant were not to operate, that
scparated plutonium would have to be transported either back to the respective customer or (o
a third country for manufacture inlo MOX fuel or some other form of treatment {such as
storage). The shipping of MOX fuel (which is in the fom: of ceramic pellets) involves less
sk than the shipping of separatcd plutonivm {which is in the form of plutonium dioxide
powder) because MOX fuel is less attractive to potential terrarists and has safcty advantages

during transport.*

71, Finally, in the light of the events of |1 September 2001, the United Kingdom
Govermment has brought emergency legislation before Parliament relatiag to further security
measures in the Unitcd Kingdom. Tbis Bili, published an 13 November 20¢1, coniains

pravisions relating to the security of nuclear sites.
IV. The likely impact of 2ny delay to plutonium commissioning

72. A delay in the commencement of active plutoninm commissioning of the MOX Plant
caused by the prescription of provisional measures along the lines requested by Ireland would
be very likely o result in the production programme for MOX fuel being compromised
teading to financial losses to BNFL in the order of some tens of millions of pounds.*® There

is also 2 very serious nsk that BNFL will lose contracted business for MOX fuel and incur

* The Physical Protection of MNuclear Material snd Nuclear Facilities, TNFCIRC/225/Rev4 {Corrected).
(Anpex 11)

% Dyecision of 3 October 2001, Annex 1, at paragraph 23.

* There is a direct relationship between delay (o active plutonium commissioning and delay to the swrt of full
operation.  The remaining o issioning stepa for the MOX Plan( will 1ake a set period of ime which cannat
be compressed into a shorter period, so there is very litlle or no oppartunity (o “catch-up™ poy time lost during
plutonium commissioning. Accordingly, every day that active plutonium commissioning is delayed there is 8
cavresponding day of delay to fult operation of the MOX Plant.
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other significant losses. Furlher details of these potential losses and their consequences are

set out below, but in summary these are;
(i} Luss of revenue from losing contracted busincss,

(2} Cost to BNFL of maintaining the MOX Plant in a “siatic state”™ pending the removal

of any tegal resiriction on operations; and
3) General damage to BNFL s competitive position,

A. Loss of revenue from losing contracted business

i, Fuel supply to the first custamer

73, A particular cuslomer {the “first custorncr™} has agrecd to accept qualification fuel
from thc MOX Plant®” DBNFL is working to a very tight timetable to deliver this
qualification fucl in accordance with contractial delivery schedules. Apainst the possibility
that BNFL may not be able 1o mect thesc delivery schedules, the first customer has taken out
an option for reserved capacity with one of BNFL’s competitors to produce the fuci instcad
of BNFL. The first customer 5 expecied to decide imminently whether to exercise Lhis
option, and is expected to exercise the option if it is not satisficd with BNFL’s progress

towards meeting its delivery schedules.

74.  Accordingly, BNFL is not only under severe operational pressure to manufacture the
relevant fuel on time but, more pressingly, it needs to be able ta assure the first customer that
it will be in & position to meet its delivery schedules. Any delay to active plutonium
commissioning causcd by a provisional measures order will naturally be a primary factor
increasing uncertainty in the mind of BNFL's first customer and thereby iucreasing the

probability of the customer exercising the option.

*" To appreciate the importance of BNFL. commencing active plutonium commissioning as soon as possible it is
important w0 first enderstand the concept of “qualification” fuel: the first batch of fuel made in 2 nuclear fuel
production planit.  Production of qualificaron fuel is subject to a very high degree of scrutiny {usually by the
tuel customer as well as regulatory and the production team) and involves meticulous monitoring, testing (both
destructive and non-destructive), inspection, messurement, assessment and docwmentation, Becayse of this, the
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5. The probability of the first customer cxercising its option must be taken very
seriously. [t should be noted that the [rst customer previously ordered a larger quantity of
MOX fue! from BNFL bui, because uf the years af delay in obtaining regulatory uppraval for
the MOX Plant, the cusiomer has already moved a suhstantial part of its business to one of

BNFL's competitors.™

76. If the first customer does in fact exercise its option, the value of the contract will be

lost. This would amount to a cost ky BNFL of over £10 million.

77 In addition. there wauld be addibhonal costs associated with the (irst customer
cxcreising the option.  The MOX fucl production programme invelves scheduling a number
of production “campaigns” for various customers in order la meet agreed fuel delivery
timetables. The MOX Piant is initially being configured to fabricate fuel for the first
customer. I the first cusiomer decides not to proceed, BNFL will incur substantial costs in
reconliguring the plant to another customer’s fuel specifications. Furthermore, there would
he a signiticant periad of lost production whilst the plant was reconfigured. The up-front cost
to BNFL of doing this (given that it would not otherwise have had 1o} would takc the total

cost to over £10 millian,
2. Patential lusy of the second customer

78. Delays w plutonium commissioning will nol only affect the delivery schedule for the
first cusiomer but will also impact (dircctly and indirectly) on MOX fuel production for the

sccond customer, another utifity (1he “second customer™).

79, The most immediate impact will be that, at least temporarily, BNFL will be lefi
without a customer for the qualification fuel. As noted above. cvery sicp of the qualification
process will be closely scrutinised by the first customer. The first cusiomer has its own

obligations to ensurc that the fucl produced meets all of its (and 115 regulator's) specalications

production of quahificanon fuel 15 always much slower and more challenging that the production of subsequent
fuel from the same plant.

** The first customer has recently visited the MOX Plant to assure itself of the aperaticnal readiness of the Plant
Whilst the visit gave assurance in relation 1 operational readingss, concern sull remains on BNFL's ovenlt
ability 1o make fuel on the necessary timescale due 1o the possibility of any provisional measures delaying
operations
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in terms of suitahility, safety. integrity. quality, and reliability. While another customer {such
as Lhe second customer) might agree to take on this role and accept qualification fug! fram the
MOX Plant, no such allernstive arrangements are in place at present and the possibility of

making such arrangements is by no menns guaranteed.

B0, Accordingly, a direct knock-on consequence of BNFL losing the contract wilh the
first cusiomer may be the loss of the sccond customer if (a) the second customer is nol
willing 1o take the quelification fuel, (b} an altcrative customer for the qualification fuel

cannot be found, and (¢} no aliernative arrangemcnt with the second costomer ean be made,

81. If, as the result of the above, BNFL also loses parl of ils contract with its second
customner, the value of this contract will also be lost. This would amount to a loss of over E1()
million (in addition to the figure of over E10 million in tolal lost as a result of BNFL losing

its contract with ils the first customer},

82, Leaving the above issue o one side (aod therefore assumiog the (st customer dues
not cxercise its option to move production to BNFL’s competitor) any delays to the
production schedule for Lhe first customer would ncverlheless have a serous impact on the
foliow-on production campaigns programmed for olher customers. including the second

customer.

83, The contracied delivery date for the fuel to be produced for the second customer oow
also requires BNFL to work to a very tight tiinetable. In order 1o meet this timetable, BNFL
will need first to bave completed production for at lcast some of the first customer’s foel and
then to recontfigure the plant in order (o be able to produce the second customer’s fuel, The
MOX fucl asscmblies for the seeond customer have different specilications to those of the
first customer. In addition, the configuration of both the fuel pellets and fuel assemblies is
different. This means that. following complction of the fuel campaign for the {irst customer,
changes will need 10 be made to the settings and equipment of the MOX Plant in order to

make Lhe fuel for the second customer.

84, Any significant delay beyond the programmed date for completion of the first

customer’s fuel {i.e. the programmed date for completion of fabrication, with delivery to
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follow) would seriously prejudice BNFL's ability to meet the delivery date for the second

customer,

85, Because of the delays in oblaining regulatory approval for the MOX Plant, BNFL has
already missed three out of four agreed delivery dates for the sccond customer. This has
resulted in the second customer placing orders with one of BNFL’s compelitors for the fuel
which BNFL was unahle to deliver. If BNFL is unahle 1o produce the fuel to meet the
required delivery date for the second customer, the value of the contract with the second

cusiomer could be losi. As noted above, this would amount to a loss of over £10 million.

86. The second customer has also reserved additional capacity with BNFL for lurther
MOX fuel production (scheduled for delivery in suhsequent years), but BNFL is seriously
concerned that the second customer may decide not 1o proceed with thesc orders in the event
their first delivery date is not mel.  The financial impact on BNFL of losing this further

business would be very serious indeed, in the order of severa! tens ol millions of pounds.

3. Potential loss of the third customer

87. BNFL is also in advanced negotiations with a turther customer {the “third customer™)
for all its plutoniurn arising from THORP reprocessing to be used to produce MOX fuel.
Such an order would potentially 1ake up the production capacity of the MOX Plant for the
first three 1o four years of opcration. However, like the other customers for the MOX fuel,
the third customer is also reviewing progress on active plutonium commissioning of the
MOX Plant. If it is not confident in BNFL’s ability to produce the fuel, it may utilisc

existing capacity with one of BNFL’s competitors and not progress contracts with BNFL,

B, Costto BNFL of maintaining the MOX Plant in a “stutic state”

88. En addition to the serious financial and commercial tmplications of delays to
plutonium commissioning, there are other more immediate costs which BNFL will begin to
incur as a result of maintaining the MOX Plant in a permanent state of readiness o
commence plutonium commissioning pending the removal of any legal impediment 1o doing

§0.
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89.  I{ BNFL is not able to commence active plutonium commissioning, BNFL will have
no choice but to retain a working level of MOX Plant personne! pending resolution of the
case beforc the Annex VIl Trbunal. Significant time, expense and effort has already been
expended in training the MOX Plant workforce, To stand down and then retrain and
re-employ necessary personnel would delay the MOX Plant by at least 12 months. This is
particularly the case for many of the computer-skilled personnel working at the MOX Plant
{whase skills are very much in clemand at present) and any re-employment of personnel in
this specific area would prove very difficult and cause very significani and long-tcrm

disruption to the MOX Plani,

90.  There would also be a “utilities” cost of delay as a result of continuing to maintain the
MOX Plant in a state of readiness if BNFL is not able to commence active plutoniun:
commissioning. ln BNFL's view it would not be practicable (and would not be financially
cost-cflective} to shut down thc MQOX Plant pending resolution of the dispute before the
Annex VII Tribunal. The main utilities used in maintaining operations at a static operauonal

levcl arc water, electricity and various chemicals,

91, In circumsiances whcre BNFL is nol able to commence active plutoninm
commissioning but a decision on lreland’s allegations remains imminent, BNFL would have
no realistic alternative but te retain an operational level of MOX Plant personnel and utility
services on standby to commence plutonium commissioning. BNFL cstimates this would
cost approximately £385,000 for cach week active plutonium commissioning is delayed. 1t
should be noted that the above cost takes account of useful work which the MOX Plant

workferce could be doing pending final resolution of the dispute.

C. Damage to BNFL's competitive position caused by continuing delay
92.  The impact of further defays to MOX Plant operalion was highlighted in BNFL's
updated Economic Case, dated March 2001, which was included in the fourth public

consultation on the MOX Plant, In section 2.3.5 of the BNFL updated Economic Case,
BNFL referred to the importance of avoiding delay in the MOX Plant start date:
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“... A major threat to the Reference Case is if there were to be any possibility
of further significant delays to the approval for SMP [Sellalield MOX Plant]
plutonium commissioning. Any furlher delay could bave a signilicant impact
on BNFL's market share, as much as a result of loss of customer confidence
as Lthrough lost opportunity.’™*

93, Signilicant delay to the commencement of MOX Plant operation would affect
confidence in BNFL in the market and would reduce BNFL's chances of securing further
orders [or the MOX Plant on an early timescale. This would be to the advantage of BNFL's
competitors, who would be able to build market share to the prejudice of BNFL. This in tumn
could threaten the future of the MOX Plant with resulting sericus [inancial consequences and

the threat of job lasses and damage to the loeal economy.

** The Economic and Commercial Justification for the Sellafield MOX Plant (the Economic Case), prepared by
BNFL March 20011, (Anmex 12)
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PART I
MISAPPREHENSIONS UF FACT IN THE IRISH STATEMENT OF CASE

94, Before tuming {in Part [V) to the legal principles relevant to lreland’s Request for
Provisional Measures, it 1s necessary to consider the allegations of fact that are made in the
Irish Statemeni of Case of 9 November 2001, At the outset, il may be noted that there are key
differences between the allegations contained in the Irish Sratement of Case fin the present
proceedings before [T1.0S) and those contained in the Irish Staternent of Claim of 25 Uclaber
206G 1 (which is the claim that the Annex VIE Tribunal will have to determine). In particular,
whereas in Lthe Statement of Case there is ap allegaiion that the manufacture of MOX fuel
mvolves significant risks for the Imsh Sea, there is no such allegation in the Stwement of
Claine. 1t 35 difTicult Lo sce this as a mere oversight.  This is, atter all, the allegation that
would appear to be at the hearl of lreland's allegations of breach of UNCLOS. The United

Kingdom submits:

{1) The absence of an allegation of harm in the Statement of Chiin reflects the true
position in terms of significant risks 1o the Irish Sea caused by the operation of Lhe
MOX Plant. As already been shown in Part I, and as is considered furiher below.

there are no such risks.

(93] The comiplaint that Ireland has brought before the Annex VI1 Tribunal is cssentially
procedural in nature. 1t is said that an environmenta) statement has not been correctly
drawn up, thal the justificarion exercise has not been carried throuph cormectly, that
information has not been supplied to [reland, and that the United Kingdom has failed
1o publish or provide to [reland an assessment of terrorist threats.* It is not said that
the Environmental Statement is wrong. It is not said that there 15 a risk of siguificant
harmi to the [rish Sea arising from MOX operations, Il is not said that there 15 a

significant terrorist threat arising from MOX operations.

(3 The allegations have cvolved for the purposes of the provisional measures request, [t

can only be assumed that such evolulion has taken place with an eye to the applicahle

® Statement of Clagm, paragraph 21
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law in terms of Anicle 290 of UNCLOS and, in parlicular, the power under Article
280(1) to prescribe provisional measures to prevent serions harm to the marine
environment. Yet, pursuant to Article 290(5), ITLOS may prescribe measures only
wiih respect to the dispute that has been submitted to the Annex ¥II Tribunal. It is
not open to Ireland to rely before ITLOS on a different dispete based on differen
allegations. It may be that Ircland will seek to amend its Stacerment of Claim, but as
things now stand, the United Kingdom is entitled to know the case that it has to meet,
and 15 entitled to sec the same case being put forward before ITLOS as is put forward

before the Annex VI Tribunal,

95. Without prejudice to the above, und on the assnmption that Ireland will rely on the
allegations of tact in the Srarenens of Cose of & Novemiber 2001, these are now considered in

order.

1. Ilreland’s allegations relating to the impacts of nuclear activities at Sellafield

on the [rish Sca (paragraphs 9-13 of (he Statement of Case)

96, The generalised impacts of activities at Sellafield on the [rish Sea {or indeed the
impacts of activitics at La Hague in France) are wholly imelesant to this case and to the
provisional measures reguest, This case concerns the "“authorisation and operation of the
MOX plant at Sellafield”. as appears from the very first sentence of the Statement of Case. iF
Ireland is to obtain a provisional measurcs order in respect of the “dispute concerning the
authorisation and operation of the MOX plant at Scllaficld”, it nust show that there is a need
for such measures in order to prevent serious hamm to the marine environment arising as a
resuit nf ihe authorisalion and operation of the MOX Plant (or that measures are necessary to

preserve the respective rights of the parties to the dispute),

97, There is no such nsk of serious harm, The impacts of the authorisation and vperation
of the MOX Plant on the Irish Sca are negligible.  As already noted, the then Minisiry of
Agricullore, Fisheries and Food estimated the dose to the critical group 1o be 0.002 pSv (two
thousandths of a millionth of a sieverl) per year in respect of gaseous discharges. and

0.000003 pSv (threc milliontbs of @ millionth of 2 sieven} per year in relation to liquid
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discharges from the MOX Plant.®' This is in the context of the Uniled Kingdom regulations
restricting exposure 10 members of the public from a single new source to 0.3 m3v {lthree
tenths of a thousandth of a sievert), which regulations are three times morc siringent than the

requirements imposed as a matter of Euratom law.”

8. To providc some perspective, the combined annual doses to the most cxposed
members of the public {for gaseous and liquid discharges from the MOX Plant} would be lcss
than one millionth of the annual dose that the average person receives from background
radiation occurring naturally in the environment. Doses to the critical group in Ireland would
be considerably lower. The radiological impact on the general public from the MOX Plant
during plulonium commissioning and ramp-up to full operations will be smaller still than that

from normal operations.*

99, Indecd, by submissions dated 4 Apri! 1997 and 16 March 1998, the Insh Government
acknowledged that any discharges were “likely to be small”* Its position was that,
irrespective ol the low level of discharges associaled with operation of the MOX Plant, it was
oppased 10 any expansion ol the operations at Sellalield. This is so even though the
Radiological Protection Instituse of Ireland (“RPLI™} has itself confirmed that radiation doses
to Irish people continue to fall each year and do not pose significant health risks, [n the
words ol the Deputy Chief Executive of the RPIL, “the dose to a heavy consumer of [ish and
shelifish from the northwest of the Irish Sea was 1.6 micro-sievers in 1996 and 1.4 micro-
sieverts in 1997, These doscs arc less that 1% ol the average dose of 3,000 micro-sievens
reeeived in a year (rom 2l sources ol radiation.” He went on to emphasise that “it is sale 1o

continné eating (ish and shellfish (rom the Irish Sea and enjoying the amenities ol our seas.™

%) Appendix 4 10 the Propased Decision at paragraphs A4.95-A4.97, (Annex 5}

* The Environmenl Agency nowd in its Propased Decision that the assessed dose due to gaseous and liquid
discharges from the MOX Flant would make a very small conrribution to the dese from the Seilaficld sile as a
whole and would be tess than one millionth of that due to nawral background radiation.  Accordingly,
suspending or prohibiting production &t the MOX plant will not materially alter he discharges from the
Sellafield site as & whole.

* No gquantitmive nssessmiemt of these further reduced doses s available, but given the extremely smiall
radiclogical impact from normal operations, the dose from normal operations could be weated as a conservative
uPper limit on doses ansing during the commissiening phase.

f Irish submissions of 4 April {997 and |13 March 1998, {Annexes 13 and 14 respectively)

35 tnmual Report and Accounes of the Radiological Protection Institute of reland. 1999, {Annex 15}
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100. In any evenl the allegations made by [reland with respect to the generalised impacts

of the Sellafield faciliry are misleading or wrong.

101, As lo Ireland's allegations that discharge of radionuclides into the Irish Sea from
Sellafield increased significantly in the 1970s and have resulted in poilation that dircctly

affects Ireland, Including its waters:

{1} Discharges have been reduced significantly since the 1970s. Discharges of the

principal radiouuclides arc now Jess than 1% of their peak values in the 197055

{2} The RPII Annua! Report for 1999 has staied publicly that Scllafield discharges

do not posc a significant health risk to people living in [reland:

“Radioactive contamination of the Insh marine environment s pomanly
cansed by the discharge of radioactive eflluents from the Sellafield
reprocessiug plant into the northeast Irish Sea.

The dose to heavy consumers of seafpod during 1999 due to artificial
radionuclides was estimated to he similar to that in 1998, i.e. less than 2
microsicverts {uSv), The doses arising from recreational activities such as
swimming, walkiug on beaches or fishing are smaller than this. The
sipnificance of these doscs may be put into context by comparing them 1o
the annual dose to a member of the [rish public from all sources of
radiation which can range from around 2000 pSv up to 20,000 uSv, or
even higher in cases of exceptional exposure to radon pgas. While
radiation doses to [nsh people resulting from the Sellalield discharges are
clearly ebjectionable, they do not pose a significant health risk to people
living in Ireland."*

102, iretand rclies on a repart commissioned by the European Parliament’s Panel for
Scientific and Technical Office Assessment {(“"STOA™). As reporled in a recent article in the
Irish press, the resulting report {conducted by World Information Service on Energy

("WISE”)) has been “slammed” as “unscientific®.*® The reporl has been leaked; it has not

* In response b a written guestion to the Buropean Commission on 23 October 1997, it was staced:
“Enforcenmient of [the ALARA principle| has led o the continuing development and refinement of technology,
and has resulled in as much os 99% reduction in mdipactivity discharged from Sellaficld to the manne
cnviranment singe the peak discharges 1 the 1970s™ (G No.C117. pg.121).

7 Annual Report and Accounts of the Radiological Protection Instinute of lreland, 1999, (Annex 15)

* Sunday Business Post (ireland) anicle of 4 November 2001, "Leading scientisis slam EU report on
Scllaleld”. {(Annex L&)
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been published. The Chairman of STOA is quoted as saying thal the behaviour of WISE has
not been “in line with the long standing tradition of STOA, which always endeavoured to

associate its work with the highest scientific and ethical standards™.

11. Ireland’s allepations relating to regulatory coropliance and safery issues at Scllalield

(paragraphs 14-18 of the Statement af Case}

103.  ints Sratement of Case, Ireland asscets that there §s 8 poor safety cecord al Sellafield
and that there are numerous examples of violations of regulatory authorisations.” Tt
concentrates, however, on just onie incidenl, the data falsification incident concerning the

MOX Demonstration Facility. This incident is to be seen in the following context:

(1) The falsification of the dumuneter measurements of MOX pellets had no potential
environmental or safety implications. The data went only to the quality of the fuel
supplied to the potential customer with reference to that customer's spevific

requirements.

{2) The incident happened at the MOX Demonstration Facility. This is a dilTerent plant
in a different building to the MOX Plant. The MOX Plant uses an autamated

procedure which would in any event provent similar incidents.™

{3 A Tul! investigation was camried out by the United Kingdom Health and Safery
Exceutive.”  An invest.ygation was also camied out by BNFL.*®  Three process
workers were dismissed. People who were suspected of involvement or of having
knowledge of the falsification were removed from the MOX busimess. Exiensive
changes at all Icvels of measurement {(from supervisor to Chiel Executive Officer)

100k place.

* Statement of Case, paragraph 15,

" Health and Safety Executive, Nuclear Installalions Inspectorate, An imvesigation inta the falsificatinn of peller
drameter data in the MOX demonstration facifiny ai the BNFL Sellufietd site and the effect of this an the safeiv uf
MY fieed 1t e, at the Forgword, (Anoex B)

* Annex B.

** As nuted a1 paragraph 64 of the Health and Sofety Exceative report (Annex 8), the BNFL invesugation was o
“thorough investigation™
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(4)

104,
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[t i3 said by Ireland that all the recommendations of the Health and Safety Executive
report have noi been complied with. This is wrong. The Health and Safety Executive
report made 15 recommendations relating to the MOX Demonsiration Facility data
[alsification incident, All 15 of these recommendations were accepted by BNFL and
implemented. The Nuclear Installativns Inspectorate (part of the Health and Safety
Execulive) confirmed to its salisfaction that these recommendations had been
implemented in December 2000. In s report dated 22 February 2001, the Nuclear
[nstallations lnspectoraie stated that meeting these recommendations “had been a
significant achievement which has been brought about by major efforts by BNFL's

stafi™ %

IlI. Trelacnd’s allegations relating to the MOX authorisation process

(paragraphs 19-25 of the Sratement of Case)

[reland alleges that the impacts of the MOX Plant on Lhe murine environment have

never been assessed and that no aceount has been taken of intcrnational movements

associated with the MOX Plant.*  This is wrong. The United Kingdom has implemented

(and even exceeded) the relevant European and international regulations in its consideration

of these issues, as has been shown in Part 1I. The consideration of the issves is recorded at:

(1)

(2}

(3}

105.

The Environmental Stateniens, at paragraphs 5.43 to 5.56 and 5.89 to 5.95.

The Proposed Decisian of Qctober 1998, paragraphs 22-31 and Appendix 3 and
Appendix 4, at paragraphs A4.95 1o A4.164.

The Decision of 3 October 2001, at paragraphs 56-70 and Annex 1. at paragraphs 6-
20 and 29-33.

Ireland has offercd no suppart in rclation to (for example) allegations as 1o the

inadequacy of the 1993 Envirommenta! Sratemens. The Enviranmental Statement makes

** Health and Safety Executive, Nuclear Installations lnspectorate, Progress on BNFL's response to three reports
jssued by HSE on {8 February 2000, Report of 27 February 2001, {Arnex 17}

" Statement af Cuse, paragraph 19,
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public information as to the anticipated radicactive discharges from the MOX Plant. Ireland
has had over cipht years to put forward evidence to suggest that such important data are

wrong. [t has not done so, and does not sugpest that the data are wrong.

106. Irelend also places considerable weight on the United Kingdom's alleged failure to
supply information to it and to cooperate, The information sought is commercially
confidential information relating to the economic case for the MOX Plant. Ireland has sought
the disclosure of such information pursuant to Article 9 of the OSPAR Convention and has
scised an OSPAR tribunal with an allcged violation of Article 9. As is shown in Parl V
hclow, disclosure of information is evidently a matter for the GSPAR tribunal, not for the
Amncx VI Tribunal. As to the failurc to cooperate, this sits very uneasily with the fact that
Ireland has featured as onc of the consultees in a public consultation comprising five rounds
of consultation, that it has made submissions in each consultation round,® and that jts
submissions along with those of the other consultees have been considered and addressed.™

Ireland confuses a refusai to agree with its submissions with a Failurc 10 cooperate,

107.  As will be developed in Parl V below, Ireland’s allegation is more truly an allegation
thal the United Kingdom has failed to supply information to Treland, which information
Ireland is not entitled to receive. This is the very subject of the OSPAR proceedings initiated
by lreland in June 2001.

IV. Ereland’s allegations relafing to the manufacture of MOX fuel and the related issucs

regarding trunsport (paragraphs 26-38 of the Statement of Case)

108. Jreland asserts that the production and use of MOX fuel invalves three slages —
transport to the MOX Plant, manufacture at the MOX Plant, and transpor [fom the MOX

Plant - and that each of these stages has significant iinplications for the marine environment,

A, Allepations relating to risks relating to transport of rudioactive materials

to the MOX Plant (puragraph 27 of the Statement of Case)

"* Statement af Case, paragraph 24.
" As is apparent [fom both the Propused Decision of October 1998 and the Decision of 3 Ovtober 2001,
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109. This aliegation may be dealt with very brefly. There will be no tmnspen of
radioactive materals to the MOX Plant, The pletonium dioxide used in the manufaciure of

MOX fuel will be sourced from reprocessing operations at Sellafield.

B. lreland’s allegations velating to risks relating to the manufucttire of MOX fuel
{paragraphs 28-32 of the Statement of Case)

118. At the outset, it should be pointed out that kreland does not allege serious harm (o the

marine environment ansing as a result of manufacture of MOX fuel at the MOX Piant,

111. Irciand does allege the exisience of “significant nisks for the Irish Sea”, but this
allegation is based on a misguided view of the risks associaicd with production at the MOX

Plant.

(I} While it is correct that the production process involves the production of wastes in
solid, liquid and gaseous form, the quantitics involved are such that Lhere could not
possibly be any harm — serious or otherwise — to the marine envirenment of the Irish

Sea.

{2) Iretand does not explain bow a dose 10 the critical group of 4.002 uSv (1wo
thousandihs of a millionth of a sicvert) per year in respect of gaseous discharges from
the MOX Piant could cause harm to marine environment of the Irish Sea. Nor does it
suggest that this figure — which is the tiniest of fractions of the legally authorised limit

— is wrong.

()] Ireland does not explain how a dosec to the critical group of 0.000003 g3v (ihree
millionths of a millionth of a sievert) per year in relation to liquid discharges from the
MOX Plant could canse harm 10 marine cnvironment of the Irish Sea. Nor does it
suggest that this figure — which is the tiniest of fractions of (he legally authorised limit

— 18 Wrong.

(9 While it is correct that plutonium dioxide in powder form is highly toxic, the purpose

of the MOX Plant is to convert that plutonium dioxide powder into a ceramic state
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(MOX fuel) and then deliver it to custemers safcly and in accordance with all

applicable international and national standards.

112, 1t is suggested that the production processes of the MOX Plant may not be reliable.”’
Yot the suppon for this is “experience in other powder processing industries, such as the
pharmaceutical industry”, which are not remolely comparable with a nuclear plant subject
the stringent safeguards and regulatory controls. There is no explanation as to how the
alleged difficultics could harm the marine cavironment of the Irish Sea. [t is said that lapses
in the qualities of inspections may have extremely serious safety implications. Again. no
evidence is oflered. Again, therc is no explanation as io how the alleged difficulties could

harm the marine envirenment of the [rish Sea.

113.  Ircland raises a spectre of danger and threat, but this is 1 the facc of precise
information on radiological impact that has been in the public domain for over eight years.
No scientific analysis, no scientific data, no scientific opinion 15 brought into play to support

Lhis specire.

C. Allegations reloting to risks relating to the transpint of MOX fuel
{paragraphs 33-38 of the Statement of Case)

114, Ireland addresses Lhe 1opic of the transport of MOX fuel by sca as if the Untcd
Kingdom were aboul to embark upon a dangerous activity to which ncither it nor uny
snternational reguiatory body had ever given any thought, H conjures up an image of

aceident, fire or sinking, all inexorably leading to the releasc of radicactive material,
115. It is important to bear in mind:
{1y The transport of MOX fuel from Sellaficld will be underiaken in strict compliance

with internationally agreed siandards, which provide for a very high level of safety

and security.

" Statement of Case, pavagraph 32.
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(2 The transport {lasks in which radioactive materials are carried effectively preclude the
possibility of those materials heing exposed to the environment even in the most

severe accident conditions (such as collision. fire and sinking).

(3 MOX tuel is not volatile.

(4) Transports by sca of radioactive spent fue! to Sellafield (via Barrow) for reprocessing

have been undenaken for many years without incident,

(3 Further, with respect to Ireland’s allegation at paragraph 86 of its Starement of Claim
that the consequences of transport accidents have not been assessed, it should be
noted that the IAEA standards rclated to the transport of nuclear materials are

reviewed regularly to ensure their adequacy.

V. lreland's allepations relating to the threat of terrorist nitacks against
Sellafield and international movements associated wilh the MOX Plant

(paragraphs 3941 of the Statement of Case)

116. Ireland slates. quite correctly, that nuclear maicrials arc al risk from two Lypes of
terrorist threat: seizure, with a view to later use, and direct atack, with a view to causing
destruction of assets and radioactive release.™ 11 is, however, quite wrong in its assertion that
the existence of these two threats has only becomne ¢lear since 11 September 200!, The
existence of these two threats has been known to the United Kingdam and has been the object

of various sccurity measures for many years.

117. o terms of the protection of the Scllafield site, including the MOX Plant, security and
safety precautins are kept under regular review by the Office for Civil Nuclear Secunty and
the Health and Safety Executive, and measures of protection have been reviewed in the light
of the cvents of 11 September 2001, The MOX Piant is onc of many plants within a large

industrial site and has no spccial features that would single it out for terrorist attack.

" Startemrent of Cave, paragraph 39,
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118. The advice of the Office for Civil Nuclear Security is that the manufacture of MOX
fuel presents negligible sccuriny risks. This advice has been reviewed since 11 September

2001

189,  Security and saflely precautions for the transportation of nuclear material arc also kept
under constant review. The advice of the Office for Civil Muclear Security is that the
transport of MOX {uel presenis negligible security risks. This adviee has been reviewed
since 11 Septermnber 2001, The security arrangements in place are appropriate and are ip ling
with TAEA pguidance,” The precautions taken ta prevent thelt or sabatage of MOX fuel
during transporl comply with all relevant international obligations and recommendations and
are amply robust to cope with any eredible threat. In shori, the commissioning of the MOX

Plant will not make Scllafield a more likely or a more vulnerable target of terrorist attack.

¥1. Ircland’s allepations relating to the history of the dispute
{parzpraphs 44-54 of the Statement of Cuse)

120. In its Statement of Case, breland seeks to give the impression that it has set out in
clcar terms and in good time the substance of its UNCLOS dispule with the United Kingdom,
but that the United Kingdom has failed 1o engape constructively in any dialogue. This is

wrong. 1t is Ireland that has refused to pariicipate in negotiations,

121.  TIreland instituted the present proceedings one week after being informed by the
United Kingdom that the latter was “anxious to exchange views on the points you raise in

your letter as soon as possible™.”" In rejecting this offer, Ireland responded that:

“The object of any exchange of vicws pnrsuant to Article 283 of [UNCLOS]
is to achieve a scttlement of the dispute between Ireland and the United
Kingdom concerming the interpretation and application of UNCLOS by
negotigtion or other peaceful means. No such settlement will remain possible
so long as the MOX plant remains authorised”.”

 Gee, also, Annex | to the Decision of 3 October 2001 at paragraphs 25-31. (Annex 4)
" INFCIRC/225/Rev. 4. (Annex 11}

! Lener of |8 October 2001, (Annex 1)

™ Letiwr of 23 October 2001, {Annex 2)
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122.  In effect, Ircland has refused to exchange views. [ts precondition was aceeptance of
the primary provisional measure that it seeks and, for the rcasons given in Part IT above,
acceptance of this precondition would cause severe loss to BNFL, and is in any event
unnecessary, as could have been explained in an exchange of views. Indeed, Ireland did not
wait for @ response to its letter establishing that precondition, but instituted the present

proceedings only two days later.

12}. Prior to 25 Octeber 2061, lreland failed 10 set oul, in suiTicient detail to enable the
United Kingdom 10 respond, why i1 considered that the approval of the MOX Plant would
contravene UNCLOS. [ts letter of 30 July 1999 wag written in the context, and addressed the
issue, of the economic case for the MOX Plant. While its letter of 23 Docember 1999 did
refer 1o vartous provisions of UNCLOS, no explanation was given 1o the United Kingdom as
to why Lhese provisions might have been breached. The same may be sad for the oral
statement of Ireland at the meeting of 5 October 2({}1. That siatement, which was nade at a
meeting of the United Kingdom and Irish Agents in the OSPAR proeeedings (eonvened for
the sole purpose of agreeing practical arrangements for thai arbitration), referred to a written

communication that would comg in a few days (in fact, the letter of 16 October 2001).™

124. The extent of Ireland’s failure to exchange views with the United Kinpdom, before
instiluting the present proceedings, is illustrated in Ircland’s complaint that the United
Kingdom has not exchanged information with Ireland, on a conlidential basis, about the risk
of terrorist attacks and the precautions that the United Kingdom has taken.™ Nowhere, priur
to lodging the Statement of Claim, did Ireland express the desire to obtain such an assessment
or preparedness to receive information on a confidential basis. H is difficult to see how the
United Kingdom can be criticised for failing to respond to a request that has never been

made.

125, It is vue that hy us letter dated 16 October 2001 lreland raised the question of
sccurity, stating that following the attacks on the World Trade Centre on }1 September,

further precautionary steps needed to he taken to protect nuclear installations such as the

" Kee Statement of Case, paragraphs 45-46.
™ Statemens of Claim, pargraph 19. Siaiement of Case, paragraph 43,

45



RESPONSE — UNITED KINGDOM 409

MOX plant.™  As already noted, the Decision of 3 Octaber 2001 (a copy of which was
supplied to Ireland as soon as it was taken) makes it clear al paragraphs 65 to 70 that the
events of 11 Scptember 200f had been faken into account. The ¢laim that furiher
precautionary measures need to be taken is advanced in circurnstances in which Ireland has
failed to enquire what steps have been laken or otherwise Lo engage in any cxchange of views

or information on the subject of its professed concern.

™ See Starement of Case, paragraphs 47-99,
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126,

127,

be satisfied beforc provisional mcasures can be prescribed in proccedings initiated under

MOX PLANT

PART I¥Y
THE PROCEDURAL FRAMEWORK AND LAW APPLICABLE
T THE PRESCRIPTION OF PROVISIONAL MEASURES

Insofar as is matenal for present purposes, Article 2940 of UNCLOS provides:

*1. If a dispute has becn duly subnutted w0 a court or tribunal which
considers thal prima facie it has jurisdiction under this Part or Parl XI, section
5, the court or (ribunal may preseribe any provisional measures which it
considers appropriate under the circumnstances 1o preserve the respective nghts
of the parties to the dispute or to prevent serious hann to the marine
em ironmment, pending the [inal decision.

5. Pending the constitution of an arbitral trihunal 1o which a dispute is
being submitted under this scction. any coun or tribunal agreed upon by the
parties or, failing such agreement wilhin two weeks {rom the date of the
request for provisiona! measures, the International Tribunal for the Law of the
Sea ... may prescribe, modify or revoke provisional measures in accordance
with this article if it considers that prima facic the tnbunal which is to be
constituted would have jurisdiction and that the urgency of the situation so
requircs. Once constituted, the iribupal (o which the dispute has becn
submined may mudify, revoke or affirm those provisional measures .7

Thus # 15 clear from the text of Article 290 that there are three conditions which must

Article 290(5):

th

(2)

13

ITLOS must consider that grima fucie the Anpex V11 Tribunal will bave jurisdiction

under Part XV of UNCLOS to address the merits of the casc;

the urgency of the situation must require the preseription of provisional measures

pending the canstitution of the Annex VII Tribunal;

provisicnal measures must be necessary to preserve the respective rights of the parties

or to prevent scrious harm to the marine environment,
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I. Provisional measures ar¢ an exceptional form of relief
A, The exceptional character of provisional measures

128. The underlying principle in the settlement of disputes — reflecting most basically the
burden of proof — is that an applicant caunot obtain relief until it has proved its case. The
power o prescribe provisional measures constitutes an cxceplion to this principle. The issug,
as cxpressed by Judge Shahabuddeen in the Great Belt case before the International Courl of

Justice (“1CJ"), is whether

“it is apen to the Cournt by provisional measures to resirain a State from doing

what it claims it has a right to do without having heard it in defence of that
 Th

right”.

The presurmption is thus necessarily against such measures of restraint. It is for the applicant

to make a compelling casc showing the necessity for such measures.

129. The most recent provisional mcasurcs order of the IC] ~ the Arrest Worrant case -
illustrates the cxceplional character of the procedure and the burden upan the applicant to
show that the conduct Lhat it seeks to restrain posses a real and significant threat.”
Natwithstanding that there remained 3 real risk that an amrest warrant might be exceuted
against a DRC Minister, the IC) rejected the DRC's request [or provisional measures on

grounds that it had

“not been established that irreparable prejudice might be causcd in the
immedrate future to the Congo’s rights nor that the degree of urgency is such
that those rights need to be protected by the indication of provisional
measures.”"

138. The Count's rejection of the provisional measurcs request reflects the appreetation
that such measures are an exceptional form of reliel that ought only to be ardered in the most

pressing of circumstances.

® passage through the Great Belt (Finland v, Demmurk), Provivional Measwres, Order of 29 July 1991, [CS
Reports J991, 12, Separate Opinion of Judge Shahabuddeen, at p.28.

T Cave Concerninyg the Arrest Warrant of 11 April 2000 (Demecratic Republic of the Congo v. Belgium),
Provisional Measures, Grder of § December 200K

™ drrest Warrani case, supra, at paragraph 72,
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131.  The jurisprudence of ITLOS under Anicle 2%0 of UNCLOS affirms the exceptional
character of provisional measures under UNCLOS. While the provisional measures Orders
in the M/V Saiga (No.2) and Southern Bluefin Tuna cases” make no express comment on Lhe
character of provisional measures as a form of relief under UNCLOS, it is evident that the

approach adopted by JTLOS is substantially the same as thal adopied by the IC}.
B. A request for provisional measures must be supported by evidence

132. Any claim for provisional measures must be supporicd by evidence. The point is
cogently illustrated by the case-law. In the Southern Bluefin Tuna casc, for example, FFLOS
was prescnted with detailed scientific evidence suppotting the claims of the partics. This
stands in sharp conuast to the present case in which Ircland has not presented any cvidence

showing a real risk of sericus harm from the MOX Plant.

133. The point is further illustrated hy the provisional measures proceedings before the 1C1
in the Muclear Tests cases. [n Lhose cases, the Courl had before it detailed evidence from
objective sources poinling to (a) previous conduct of precisely the kind complained of, {b)
incasurable concentrations of radio-activity from that previous conduct in the territory of the
applicanls or relative to their populations, (¢} the irremediable nature of the harm caused, and
(d} the dcclared intention on the part of the respondent to undertake further acts of the kind
complaiaed of in the immediatc future® The credibility and weight of this evidence was
central to the decision of the Court to order provisional measures. For example, Sir Garfield

Barwick, voting in favour of the indication of provisional measures, observed as follows:

“... the material before the Court, particularly that appearing in the [United
Nations Scientific Committce on the Effects of Atomic Radiation] reports,
provides reasonable grounds for concluding that further deposit in the
[Australian] [New Zealand] terntorial environment {and that of the Cook

™AV Sulga (Ne.2), Provisional Measures, Order of 17 March 1995, ITLOS Reports 1998, p. 24, Sowthern
Blugfin Tuna (Australio v. Japan, New Zealand v. Japan), Provivional Measures, Order of 27 August 1599,

" Sec, for example, Nuclear Tests Cases, Volume 1 (Austalia v, France), Pleadings. Oral Arguwcnts,
Doeyments (1C), 1978), at pp.43 — 146.
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Islands) of radio-active pariicles of matter is likely to do harm for which no
adequaie compensatory measures could be provided, ™'

The significance, to the decision of the 1C) of the reponis of the United Nations Scientific
Committec on the Effcets of Atornic Radialion, as well us other information submitted to the

Court. is also evident on the face of the Court’s Orders themselves. ™

134.  fn the present case, it is precisely this evidential element, pointing 1o a real rish of
serious harm to freland or the Irish Sea (roin the operations of the MOX Plant — as opposed to
some vapuely siated hypothetical risk  that is so patenily absent from the Irish Statement of
Claint and Statement of Case. There is virwally nothing in the material submitted to ITLOS
by Ircland which establishes the existence of a real risk associated with the commissioning of
the MOX Plant. The case against the MOX Plant has been constructed by innuendo and by
associalion with wider practices — ofien not even by the United Kingdom - concerning the
moveinent and processing of nuclear material. In the United Kingdom’s submission, it would
bhe wholly inappropriate for ITLOS to prescribe provisional measures in ihe absence of
credible evidence pointing to a real and ymminent risk of ireparable prejudice 1o lreland’s

rights or serious harm to the marine environment from the MON Plant.
Il. The requirement of gprima facie jurisdiction

135.  The requircinent that prima facic jurisdiction must be established as a pre-condition
to the prescription of provisional measures is stated expressly in paragraph 5 of Amicle 290 of
UNCLOS and further emphasised in paragraph I of that Article. Before ITLOS can prescribe
provisional measures it must consider that prima facie the Annex VII Tribunal which is to be

constituted will fuve jurisdivtion w address e merits of the case.

136. These provisions musl be read together with Aricle 286 and with Arlicles 2Bi{1},
282 and 283(1) of UNCLOS which provide that a dispule conceming the interpretation or

application of UNCLOS may only be submitted iater afia to an Annex VH Tribunal where no

M Nuclear Tests tAustralia v. Francer, supra, Declaration of Judpe ad hoc S Garfield Barwick, at p.110;
Mucicar Tests (New Zealand v Franeet, supra, Declaration of fudge auf koo Sir Garfield Barwick at pp. 146 -
147.

Y Gep Niedear Tests (Auwstralia v Frawcey, supra, st pamgraph 29; Nuclear Tests (New Zealand v. France).
supra, al paragraph 3,
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scttlemnent has been reached by recourse ta other agreed metheds and afier there has been an
exchange of views between the parites. The effcet of these pravisions is to preclude recourse
to the provisional measures procedure under Anticle 290 of UNCLOS in circumstances in
which other agreed methods of settlement have not been pursued and there has not been an
cxchange of views. [n the United Kingdom’s contention, the imtiation of proceedings by
Ircland, and the present request for provisional measures, arc incompatible with these
provisions of UNCLOS. [TLOS accordingly lacks jursdiction in this matter. The

substantive issues relevant to this submission are addressed in Parl ¥ helow.

111. Urgency

A. The requirement of urgency

137.  The requircment nf urpgency as a condition precedent to the preseription of provisienal
measures is lod down explicitly in Article 290{5) of UNCLOS. This provides thal the court
or tnbunal seised af the regquest for provisional measures, not being the arbitral tribunal thai
will be scised of the merits of the case, must be satistied that the urgency of the situation iy
such as 16 require the prescription of provisional measures perding the coastitution of the

arbitral rribunal that will address the merits.

138.  This element is uncontroversial. 1t is further addressed in Article 89(4) of the [TLOS
Rules which provides that a request for provisicnal measures under Anticle 280(5) must
indicate inter ofia “tbe urgeney of the sitvation.™ [t was expressly acknowledged by [TLOS
10 be a necessary requirement in proceedings under Article 295) in the Sowthern Bluefin

Trna case.”

139, The requirement of “substantive urgency™ is no less cvident and important, This
refers to the requirement that provisional measurcs may only be preseribed (f the coun or
tribunal sgised of the matter considers that the uwrgency of the sitvation more generally

requirey such measures pending the final decision in the matter.

148, While Anicle 200(1) of UNCLOS makes no express reference to substantive urgency,

such a requiremcat is readily apparent. [t is, for example, implicit in the language of’ Article

** Suuthern Bluefin Tuna, supra, ot paragraphs 63 - 65
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290(1) which provides that provisional measures may be prescribed pending the final
decisign. It s also evident implicitly from paragraph 6 of Article 290 which provides that the
parties to the dispute “shall comply prompily with any provisional measures prescribed under
this anicle.” An obligation ta comply promptly suggests that there is a nsk of imminent
harm. The requiremeni of subsiantive urgency is also well established in international law
more generally. it has been repeatedly affirmed in the jurisprudence of the ICJ. In the Grear

Belt case, for example, the 1C) staled as follows:

“Whereas provisional measures under Arlicle 41 of the Statute are indicated
‘pending the final decision” of the Court on the merits of the case, and are
therefore only justified if there is urgency in the sense that action prejudicial
to the rsigghls of either party is likely to be laken hefore such [inal decision is
given'.

J_SS

141, The point is echoed even mare dircelly in other decisians of the 1C [t is alzo

cvident in the practice and procedore of other international and supra-national tribunals ®
B, The content of the requirement of urgency

142.  The requircment of urgency is not satisfied simply by showing thal some event may,
hypothetically, oceur. Three elements must be shown, First, an evenl mnst be specified and
must be shown to be “eritical”, ie., it must be shown that a specificd event will cause
prejudice of some significant order to the righis of the parties or serious barm lo the marine
environment. Second, there must be a real risk of harm oecurring, i.e., the risk of harm must
not be merely hypothetical. Third, the risk of the critieal event accurring must sarisfy the
temporal candilions relevant to provisional measurcs under UNCLOS, namely, insofar as is
relevant to these proceedmgs, pursuani to Article 290(5), there must be a real risk of the
eritical event occurring before the Annex VII Tribnnal is itself able to act. These elemenis

follow directly from the language of Articte 290 of UNCLOS as well as from the character of

U Greur Belt case, supra, at paragraph 23,

M See, for example, the cnse of Armed Activities an the Territary of the Congo (Democratic Republic of the
Congo v. Uganda), Provisional Measures, Order of' 1 Jufy 2000, at parepraph 39, where the Court stated simply
that “[provistonal] measures are only justified if there is urgeney™,

" Gee, for example, Bembardt (ed.), Zuterim Measures Indicated by Internationat Courts (1994), at pp 51 ei seq,
as regards the Europesn Count of Justice, and pp.69 and 77 et seg, as regards the [nter-American Court of
Human Righis.
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provisional measures as an exceptional form of relicf. They are also evident from the wider

jurisprudence on provisional measures.
I. The requirement of a critical event

143.  The requirement that a specified event must be shown to be critical flows from the
language of Anicle 290(1) of UNCLOS read in the light of the exceptional character of
provisional measurcs. The court or tribunal seised of the matter must consider that
provisional measures are appropriate in the circumsiances to preserve the respective rights of
the piartics or to prevend serious harm to the marine environment. If provisional measures are
not simply to provide cover for a court or ribunal to give a preliminary decision on the merits
of the case, the threat to the nghts of the applicant or to the marine environment must be ot a

significant order.

144. The point is most readily tllustrated by the Arresi Warrant case before the IC, in
whieh the Court refused to order provisional measures, In that case, the IC) declined to order
provisional measures on the grounds of absence of urgency and a risk of ircparable prejudiee
to the rights of the DRC.* The fact that there was a real risk of a specified, identifiable act
occurring that might affect the rights of the DRC was not of itself sufficient to warrant

provisional measures. The threatened act was not of a sufficient order of gravity,

145,  The Southern Bluefin Tuna case further illustrates the point. Here, ITLOS prescribed
provisional measures. The Order was, however, made on the premise that there was no
dispute between the partics that “the stock of southern bluefin tuna is severgly depleted and 15

at its hustorically lowest levels and that this is a cause for serious biological concerm™™

146.  The issue in the present case is not therefore whether some specified event may or
may not occur at spme point in the future. It is whether, were that event to oceur, it would be
ol a sufficient order of gravity as to warmant provisional measures. [n the United Kingdom's
contention, Ireland has failed 1o show that the event of which it complains - the

commissioning of the MOX Plant on or around 20 December 2001 - would of itself pose a

T Arrest tYarrant case, supra, al paragraph 72,
™ Seuthers Biuefin Tung, supra, at paragraph 71
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threat of sufficient gravity as to warrant the prescription of pruvisional measures. Indeed, in
the United Kingdom’s contention, there is nothing associated with the act of the
commissioning of the MOX FPlant that poses any threat to Ireland or 10 thc marine

environment.

2. The requirement of a real risk of harm

147.  The requirement that the risk of harm must be real and not merely hypothetical Nows
irom the excephional charueter ot the provisional measures progedure as well as from normal
principles of burden of proof. The question is whether a court or tribunal should restrain a
respondent from pursuing a course of conduct which it claims it has a right to pursue without
hearing it in defence of that right. If it is to do so, the risk of harm occurring must in some
measure be a real risk. 1t cannot be simply the merest suggestion that harm might occur.
While this is not to suggest that the threshold is one of the probability of harm oceurring, it

musl be more than the hypothetical or remote possibility of such harm.

148. The importance of this element emerges clearly from the jurisprudence of Lhe ICJ on
provisional measures. The point is illustrated by the Great Beft case in which Finland’s
request for provisional measures to restrain the construction by Denmark of a fixed bridge
over the Greal Beit was rejecled by the Court.  While noting that it was not disputed {hat
completion of the bridge would prevent passage through the strait by vessels of certain
dimenpsions, the Court observed that no physical hindrance to the claimed night of passage
was imminent.”” It further observed that no evidence had been adduced — “proof of the
damape alleged has not been supplied” - supporting the claim of tangible damage to

. . i 9
Finland's economie interests.”

149.  In the Southerny Bluefin Tuna case, evidence was provided to ITLOS supporting the
claim of a real risk of harm as a result of the Japanese conduct that was the subject of the
complaint, In the present case, however, Ireland provides no suppon for its allegations of a
real risk of harm from the principal act that it secks to restrain, namely, the commissioning of

the MQX Plant on or around 20 Diecemnber 2041, Its case rests on allegations alone.

¥ Great Beli case, supra, at paragraphs 24 and 27.
* Grem Belt case, supra, st paragraph 29,
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150. The United Kingdom accepts that, in assessing the level of risk in any given case.
vonsiderations of prudence and caution may be relevant. The United Kingdom notes that, in
the Southern Bluefin Tung case, ITLOS indeed considered that, in the circumstances of that
case, the parties should act with prudence und caution.”  Precautionsry dictates cannot,
however, be relied upon as a substitute for a basic foundation of evidence supporting the
tangible reality of the risk that is alicged. In this case, lreland has not adduced such a basic
foundation of cvidence showing a real risk of harm such as to warrant pre-emplive restraint

of the tights of the United Kingdem on grounds of precaution.

3. The temparal ditmension

151.  The temporal dimension of the requirement of urgency - that there must be a real risk
of the critical event occurring before the Annex VIE Tribunal is itself able to act — is siated
expressly iu Article 290(5) of UNCLOS. Once the Annex V1] Tribunal is constituted, it has
Junsdiction to prescribe provisional measures subjeet to the lerms of Article 290(1), The pre-
emingnt competence of the Annex VI Tribunal in respect ol provisional measures is
conlirmed by Article 290{5), which provides that, once constituted, the tribunal may modify.

revoke or alfirm provisional measures ordered fnter alia by ITLOS.

152,  The period within which the sk of the critical event accurring must be shown is
precisely quantifiable.  Pursuant to the terms of Article 3 of Annex VII of UNCLOS, the
Annex VIl Tribunal must be constituted within a maximum a period of 104 days following
the natification of the dispute. Ircland submitted its notilication of disputc in the present case
on 25 October 2001, The Annex V1I Tnibunal must therefore be constituted at the very latest
by & February 2002, To satisfy the temporal conditions relevant to provisianal measures,
there must therefore be a real risk of a cntical event oceurring before the Annex Vi Tribunal
is itself able to act. As has already been observed, the commissioning of the MOX Plant on
or atound 20 Deccmber 2001 does not of itself amount 1o 2 critical event. No marine
transports to or from the MOX Plant are anticipated before June 2002. These would not in
any case constitute a critical event. Ireland has not peinted to anything that would amount to

a critical event that is likely to occur before the Annex V11 Tribunal is constituted. There is,

¥ Southern Bhichin Tuna, supra, al pammgraph 77,
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accordingly, no basis ol urgency on which ITLOS can prescribe provisional measures

pending the constitution of the Annex VII Tribunal.

IV¥. The prescrvation of the respeclive rights of the parties or the

prevention of serious harm to the marine environment

153. Pursuant o Article 290(1), it must be shown thal provisional measures are necessary
to preserve the respective rights of the pariies or to prevenl serious harm to the marine

environment.

154. The reference to measures necessary “to preserve the respective rights ol the partics”
in Arnticle 290(1) of UNCLOS follows closely on the language of Anicle 41 of the Srafnute of
the §C) which provides that “[tihe Count shall have the power to indicate. if it considers (hat
circumstances so requirc, any provisional measures which ought to be laken fo preserve the

2

respeciive rights of either party”™ In the recent Cameroon v. Nigeriu case, the ICJ

addressed the niatter as follows:

“Whereas this power to indicate provisional measures has as its objecl to
preserve the respective rights of the Parties, pending a decision of the Court,
and presupposes that irveparable prejudice shall nor be caused to rights
which are the subject of dispute in judicial proceedings; whereas it follows
that the Court must be concerned to preserve by such measures the rights
which may subsequently be adjudged by the Coun to belong cither to the

Applicant or to the Respondent; and whereas such measures are only justified
ar 93

if there is urgency™.
155.  As this makes clear, the preservation of rights criterion is construed as meaning that
there must be a threat of irreparahle prejudice to the rights which arc in issue in the
proceedings. ki also emphasises that the rights that the Coun must be concerned to preserve
arc the rights of both (he appiicant and the respondent. It presupposes that the rights claimed
are not illusory. It presnpposes that the conduct which the applicant seeks to restrain poses,
in some manncr, a threat to the applicant’s rights. Tt also presupposes that prejudicial cffects

on rights or on persons or on property which would be capable of reparation by appropriate

2 Emphasis added.
% Land and Maritime Boundary Between Camervon and Nigeria, Provisional Measures, Order of 15 Murch
1994, IO Reparts 1996, p.13, at paragraph 35 (emphasis added).
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means will nol amount to irreparable prejudice warmanting the prescription of provisional
measures, This last point was the subject of comment by the ICJ in the Aegean Sea case in

the following terms:

“33. Whercas, in the present instance, the allcged breach by Turkey of the
exclusivity of the right ¢laimed by Greece to acquire information concemning
the natural resources of areas of continental shelf, if it were established, is one
that might he capable of reparation by appropriatc means; and whereas it
follows that the Courl is unable to find in that alleged breach of Greece's
rights such a risk of irreparable prejudice to rights in issuc before the Courl as
might require the cxercise of its power under Aricle 41 of the Statute to
indicate intcrim measures for their prcscn-alion“,n‘

156.  Ans regards the prevention of serious harm to the marine environment, guidance comes

in the first instance from the adjeclive uscd expressly in respect of this element: that

provisional measures will only he appropriate where Lhey arc necessary Lo prevent scrious
harm 10 the marine environment. The risk of harm that must be established is therefore a real
risk of harm on some quite significant scale. The harm alleged, and in support of which a
basic toundation of evidence must be adduced, must therefore be harm that, at the very least,

would be subslantial, enduring and incapable of easy rectification.

L57. This reading of the phrasc accords with the approach adopted by ITLOS in the
Southern Bluefin Tuna case. ITLOS, in that case, noted cxpressly that there was no
disagreement between the paries that the stock of southern bluefin tuna was severely
depleted, that it was al its historically lowest levels and thal this was a causc for scrigus
biological concem.” It further notcd the claim by the applicants that the available scientilic
evidence showed that the amount of southern bluefin tuna to be taken under the Japanesc

experimenial fishing programme “could endanger the existence of the stock™. ™

* Aegean Sea Continental Shelf Case (Greece v. Turkey), Interim Protection, Order of 11 September 1976, 1C/
Reports 1976, p.3 at parugraph 33

* Southern Biuefin Twna, supra, st paragraph 71,

* Southarn Bluefin Tunu. supra, at paragrph 74,
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V. The principles relevant to an assessment of Ireland’s

requesl for provisional measures
In summary, if kreland is to sustain its claim to provisional measures, it must establish
the Annex VII Tribunal which is to be constituted will prima facie have junsdiction
on the merits of the casc;
provisional measures are required as a matter of urgency — that there is () a real risk
{b) of 4 critical event occurring (¢) prior to the Annex VIl Tribunai itself being in a
position to preseribe provisional imeasures;
the rsk of harm is such that i1 would cause ireparable prejudice 1o Ireland’s rights or
serious harm to the marine covirenment; such harm being substantial, enduring and
incapable of easy rectification;

the risk of harm must be supported by evidence

These elements are addressed in tum in Part ¥
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PART ¥
IRELAND'S REQUEST FOR PROVISIONAL MEASURES SHOULD BE
REJECTED

CHAPTER 1
NO PRIMA FACIE JURISDICTION

160. If [reland is to sustain its claim [or provisional measures, it must establish that the
Annex VI Tobunal has prima facie jurisdiction on the merits, This condition is not satis(icd.
Firsl, the matters in dispute come within the scope of other binding dispute settlement
arrangements as contcmplated by Ariicle 282 of UNCLOS. Second, Ireland has oot
respected the requirements of Arlicle 283(1) of UNCLOS which impose an obligation to
exchange views. The United Kingdom coniends therefore (hat ITLOS lacks jurisdiction in

this matter.
161, Arlicle 286 of UNCLOS reads;

"Subject 1o seetion 3, auy dispule concerning the interpretation or application
of this Convention shall, where no scttlement has been reached by recourse to
section 1, be submitted at the request of any parly to the dispute to the courl or
tribunal having jurisdiction under this secion.”

As this makes clear, before commencing proceedings in an Annex VII Tribupal, the

requirements of Articles 282 and 283(1) of UNCLOS must be observed.
I. Article 282 of UNCLOS: Agreements to submit the disputc to a difTerent procedure

162. Aricle 282 of UNCLOS provides that, where States Parlies to UNCLOS have agreed
that disputes are to be submitied to some other procedure entailing a binding decision, that
procedure shall apply in licx of procedures under UNCLOS.Y" The matters of which Ireland
seeks to seise the Amnnex VIF Tribunal, and on the basis of which it secks provisional

measures fiom ITLOS, are matters in respect of which the Parlies have agreed to seek

" See paragraphs 3 and 4 above.
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seltlement by altemative means of their own choice. They are alleged breaches of obligations
under regional agreements, and the disputes in respect of them have been, or are about 1o be,
submitted to other tribunals. The Annex VII Tribunal does not, accordingly, even prima

Jfacie, have jurisdiction to address the merits of this case.

163, At paragraph 3 of its Statemient of Claint, Ireland forewams [TLOS of its intention to
rely not only on UNCLOS but also on the OSPAR Convention and certain Euratom and

European Community Dircctives,

164, Inthe case of the OSPAR Convenrion, Article 32( 1} provides that:

“Any disputes between Contracting Parties relating to the interpretation or
application of the Convention, which cannot be seitied otherwise by the
Confracting Parlies concerned, for instancc by means of inquiry or
conciliation within the Commission, shall at the request of any of those
Conltracting Parties, be submitted to arbitration under the conditions laid down
in this Article™,

165,  Indeced, by application dated 15 Junc 2001, Ircland requested the constitution of an
arbitral tribunal, submitting with that request a Starement of Claim containing allegations, by
reference to Anticle 9 of the OSPAR Convention, eoncemning the same conientions relating to
the withholding of informalion on grounds of commercial confidentiality that it now makes
before the Anncx VIl Tribunal. The Annex VI Tribunal has no jurisdiction to determine a
dispute which ihe pattics have agreed through a regional agreement to submit to an
allernative procedure entailing a binding deeision. In the present instance, the dispute as to
the withholding of commercially sensitive data, on which Ircland relies for its contention that
the United Kingdorn has failed to cooperate as required by UNCLOS. is actually the subjcct
of proceedings before another iribunal, separately seised at Irgland’s instigation. That
QSPAR Tribunal, indeed, has its own powcrs in respeet of provisional measurcs, The first

{proccdural} meeting of that Tribunal is scheduled to take place on & December 2001

166. As regards otber aspects of [reland’s present complaint, these are governed by
Directives madc pursuant to the Ewratormn and EC Treaties. Those Treaties also conslitute
regional agreements providing for altemative binding dispute reselution provisions. The

European Court af Justice {*ECF”) has powers pursuant to both Treaties to afford interim
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relicl. Both the Evratom and EC Treaties also provide in express lenns;

“Mecmber States underlakc not to submit a dispute concerning the

interpretation or applivation of this Treaty to any method of setilement other
v WE

than those provided for therein™.
167. Moreover, the Member States of Euratom and the European Communily bave agreed
to invest the Community institutions. including the ECJ, with exclusive jurisdiction te resolve
disputes between them conecming any alleged failure to comply with the obligations
incumbent on ihem, by reason of Directives made pursuant to those Treaties. lreland has
made puhlic its intention 1o raise before the ECJ the maners on which it now seeks to rely
before the Amnex VII Tribunal. 1n these circumstances, il would not only be inappropriale
far the Annex VII Tribunal to interpret Community law, but it has no junsdiction to do so.
The United Kingdom accurdingly goes little further into the questions of European
Community law, including Ewratom law, raiscd in the [rish Sratemenr of Clainm. beyond
drawing attention to the wording of Anicle 6 of Council Directive 96/29/Enratom,” which

provides that:

“Member States shall ensure thal all new classes or types of practice resulting
in expusure to jonizing radiation are justified in advance of being first adopted
or first approved, by their economic, social vr other benefits in relation to the
healih detriment they may cause.”

168, This provision rcfers expressly to “classes or types of practice™. Beforc the
appropriate courl, the United Kingdom will submit that Ircland's coneniions about the
specitic justification of the MOX Plant 21 Sellafield are beside the point,  What has w0 be
justificd is a new class or type of practice. Indeed, this puint was argued, on behalf of the
Secretaries of State, in the judicial review proceedings in the High Court in London which
concluded in 1§ November 2001. The Judge, it will be recalled, upheld the Decision of the
Secretaries of State. Besides this, it must he bome in mind that the European Community is
itsell"a party to UNCLOS and insofar as the obligations arising from UNCLOS are matters ol
Community eompetence, Membcr States are under an abligation to submit any disputes that
they may have with one another in respect of such matters exclusively 1o the means of

settlement provided by Commuaity law.

¥ EC Trean, Article 292 (ex Article 214, Ewratom Treon, Aricle 193,
05 1996 L159/114
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169.  When depositing its instrument of formal confirmation of UNCLOS, the European
Community made a Declaration on the competence of the Community with regard to matters
govemned thereby. It stated, with regard 10 the provisions contained in Pan XIf of UNCLOS,
that this was a maiter for which the Community shares competence with its Member States.

it continued:

“Whih regard 10 the provisions of marine transpont, safety of shipping and
marine pollution contained inter 2lia in Parts 11, {11, V, VII and XII of the
Convention, the Community has exclusive competence only to the extent that
such provisions of the Convention or lcgal instruments adopted in
implementation thercof afTect common rules gstablished by the Community.”

170. The Communily appended to its Declaration an extensivc list of Community acts
establishing comnmon rules established by the Community in the matters covered by

UNCLOS.'™

171.  The case that Ireland advances is based on a scries of allegations that arc summarised
at paragraph 21 of its Sratement of Claim. Each is a matter to be determined by the dispule
setilement procedures established under either the OSPAR Comvention or under the EC or

Furatom Treaties.

(%) The 1993 Environmental Statement failed properly tn address

impacts on the marine environment

172.  The adequacy or otherwise of the 1993 Emvironmental Statemenr ultimately falls to be
detcrmined by refercnce to the question whether Divective 83/337/EEC has been comrectly
implemented by the United Kingdom. The applicability of this Directive is cvidenily
accepled by Ircland, as appears from its letter to the United Kingdom of 16 October 2001,
Any dispute as to the adequacy of the Emvironmental Statement is 1herefore to be resolved by

the ECJ, which has jurisdiction in this respect, and not by the Annex VIl Tribunal:

{1} which has no jurisdiction to interpret Community law, and

™ European Community Declaration conceming the competence of the European Community with regard to
matters governed by UNCLOS. (Annex 18)
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(2)  whose jurisdiction has, by virtue of Article 282 of UNCLOS, been displaced.

(i} No further Environmental Statement has been prepared

173,  This raises precisely the same issues as in relation to allegation (i). It follows that the

Annex VII Tribunal could have no jurisdiciion in this matier.

(iif) Flawed economic justification

174. The adequacy or otherwise of the economic case for the MOX Plant ultimately falls
to be determined by reference to Directive 80/836/Ewraiom (as amended in 1984} and
Directive 96/29/ Eyratom. The applicability of these Directives is accepted by Ircland in its
letter to the United Kingdom of 16 October 200i. Indeed, it would appear, both from that
letter and from thc consideration of (he provisions of UNCLOS in respect of which lreland
alleges breach,'' that no breach of UNCLOS is advanced in relation to the alleged

inadequacy of the assessment for the cconomic casc far the MCX Plant,

175.  Any dispute as to the adequacy of the economic case is therefore to be resolved by the

ECJ, which has jurisdiction in this respect, and not by the Annex VII Tribunal:

{1 which has no jurisdiction to interpret Community law,

{2) whose jurisdiction has, by virtue of Article 282 of UNCLOS, been displaced, and

{3 which could not, in any event, have jurisdiction given that no breach of UNCLOS is

alleged.

{iv} Failure to supply information

176.  Itis recalled that lreland has already invoked the binding dispute resalution procedure

in Article 32 of the OSPAR Corvention in relation to a dispute concemning access (o

"™ Statemant of Case, a1 paragraphs 228-233,
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infprmation under Article 9 of the OSPAR Convention regarding the economic case for the

MOX Plant.

177.  The allegation that the United Kingdom has failed to supply information in relation to
the operation of the MOX Plant, including information as to (i) the volumes of radioactive
material to be proeessed, (ii) the total period of plant operation, and (iii) the international
mouvemeot of radioactive materials, is currently the subjeet of the dispute before the arbitral
tnbunal already constituted under Arlicle 32 of the OPSPAR Convention. It follpws that, not
only is this a case where the Parlies have agreed, by & regional agrecment, that the dispute on
the subject-maiter of Ireland’s Reguest of 25 October 2001 be submitied to some other
pracedurc that cntails a binding decision, but that the very dispute has already been so

subrnitted.

178. The allcgation that the United Kingdom has failed to supply information in relation to
the volume of expected discharges of radipactive material into the irish Sea falls to be
considered under Article 9 of the OSPAR Convention. It follows that this aspect of the
dispute also [alis to be resolved by reference to Anicle 32 of the OSPAR Convention.

179.  Any dispute as to the failurc to supply information is thercfore to be resolved by the
OSPAR Tribunal, which already has specific jurisdiction in respect of a dispute in relation to
the greater part of the information sought, or pursuani to a further reference to Anlicle 32 of
the QSPAR Convention. The dispute is not to be resolved by the Annex VII Tribunak
{n which has oo jursdiction in respect of Article 9 of the OSPAR Convention, and
{2) whose jurisdiction has, by virtue of Article 282 of UNCLGS, becn displaced.

fv) Failure to supply information on security matters
180. The allcgation that the United Kingdom has failed to publish or supply to Ireland

information in relation to terronst threats to the MOX Plant or associated movements ol

radicactive materials, or as to emergency response plans in this respect, is also a matter
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falling prima facie within Article % of the OSPAR Convention. it follows that a dispute in

this respect also falls to be resolved by reference to Article 32 of the OSPAR Convention.

I181. It is to be noted that, pursuant to Aricle 3)b} of the OSPAR Convention, a
Contracting Party from whom information is sought may refuse that request where the
information affects public security., The information sought by Ireland is, by definition,
information that affects public security. It is not just that the suggestion that security
precautions laken by the United Kingdom should be made public is an inappropriate onc.
Ireland should not be allowed to bypass a vital gualilication to the right to informetion under

Anticle 9 of the OSPAR Convention by formulating its dispute as being under UNCLOS.

182.  Any dispute as to the failure to supply this information 15 therefore to be resolved by a

reference to Article 32 of the OSPAR Convention, and not by the Annex VI Tribunal:

(4] which has no jurisdiction in respect of Article % of the OSPAR Convention including

Article 9(3)(b), and
{2) whose jurisdiction has, by viriue of Article 282 of UNCLOS, been displaced.

(vi) The MOX Plant will cause pollutionflead to discharpe of

radioactive material into the Irish Sea

183, It is immedintely noted that this factual allegation did not appear in Ireland’s
summary of the factual situation at paragraph 21 of the Statemens of Claim, Indeed, in the
light of {inter alia) the European Commission's Article 37 Opinion of 11 February 1997, it is

difficult to see on what basis the allegation could be made.

184, Nonetheless, allegations of risk of harrn do now appear in the Statement of Case of U
November 2001. These are, however, unsubstantiated, as noted further in Chapier 2 below.
Ireland. of course, invokes the precautionary principle. Without entering into the precise
content or legal status of this principle, it is generally accepted that it can operate only where

¥4 . .
there are some reasonable grounds for concern.™ Ireland does not even make a preliminary

' See for example Article 2(2) of the OSPAR Convention,
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showing of such grounds for concern. The precautionary principle does not apply in a
siluglion in which the environmental impact of the operation of a plant has already been

assessed in an environmental statement and has been given Exratom approval.

185. In the absence of the necessary factual alicgations, the allegation of breach of
UNCLOS necessarily falls away. 1t follows that there can be ne prima fucie jurisdiction in

respect of such breaches either.

2. Article 283{1) of UNC1.08: Failure to Exchange Views

I86. Artivle 283 of UNCLQOS provides that if any dispute should arise between States
Parlics concemning the inlerpretation or application of UNCLOS, the parties 1o the dispuie
must proceed to exchange vicws regarding its settlement by negotiation or ather peaceful
means. The wording is mandatory: “the parties 1o the dispuic shall proceed expeditiously 1o

an exchange of vicws™.

187.  Ircland claims that “therc has been a full exchange of vicws on the dispute for the
purposes of Article 283(1). Ireland has wniien to the United Kingdom on numerous

occasions, and has received either inadequate or no tesponses™.'™

188. The leters to which [reland appears to be referming are requests for the public
disctusure of certain information withheld from the puhlic versions of the reports following

"™ They did not invite the

public consuliations on the eeonomic case for the MOX plant.
United Kingdom to cngage u any exchange views with the aim of setiling by negotiation or
other peaceful means what Ireland now characterises as the dispute arising under
UNCLOS."™  [ndeed they did not mention UNCLOS at all. Nor did they contain any
indication that Ireland would be prepared to exchange views as to how any interest that it
mipght have in seeing the commercial data in question might be reconciled with the interest of

BNFL in protecuny that material from public disclosure. On the contrary, Ircland’s stated

"™ Statement of Claim, paragraph 36.

'™ Seatement gf Claim, pagraph 11, note 2; Annex 2, iems 2, 5,

"5 \ndeed, when Lreland stated, in ils letler of 25 May 2001, that it was prepared to exchange views with the
United Kingdom on the question of commercinlly confidential data, the letter made na mention of UNCLOS. [
referred instead to the OSPAR Comvenston and was a pretude to the institution of the OSPAR proceedings:
Annex 2, page 14,
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position was that the withholding of the information from the public was inconsistent with
Article 9(3)d} of the OSPAR Canvention, which provides that Contracting Parties may, in
accordance wilh their national legal systemns and applicable intemational regulations, refuse

to make information public where it affects “commercial and industrial confidentiality™.

18Y9. lreland next asserts that it wrote to the United Kingdom in December 1999 seiting out
its views as ta violations of UNCLOS that would be occasioned by authorisation of the MOX
Plant. This is a reference 10 a leter dated 23 December 1999,'" which “callfed] upon the
United Kingdom to carry out a ncw environmental impact assessment procedure™ for the
MOX Piant. That letter was sent during the course of the autherisation procedure for the
MOX Plant and at a time when authorisation was uncertain. It concerned an aspeet of the
procedure for authorisation, to which cenlain Emratom Directives apply. In essence, it
concemed only one of the matlers now raised before ITLOS; and it contained no expression
of intergst in engaging in an exchange of views with the United Kingdom on the matters now

raised.

190. Ireland then asserls that it amplified its views at a meeting on 5 October 2001 and in
its letter of 16 Cctober 2001, The meeling on 5 October 200! was concerned with
proceedings before the OSPAR Tribunel. [t is true that, at the end of the mceeting, counsel for
Ireland read a prepared statement waming the United Kingdom of [reland’s intention ta
commenee proceedings under UNCLOS and referred to a written communication to be sent
within a few days. He did not. however, offer to exchange views but expressly refused to be
drawn inlo aay discussion about the precise nature of [reland’s complaints under UNCLOS.
The letter of 16 October 2001 simply announced its intention {o instilute the present

proceedings, idenu fying certain Articles of UNCLOS.

191. There was therefore no exchange of views on the snbject prior to the lener of 16
Cctober 2001. As has been shown, on receiving that letter, and subscquently, the United
Kingdom stated that it was anxious ta exchange views with Ireland and asked why the Irish
Government considered the United Kingdom to be in breach of the provisions and principles

cited therein.

"0 Starement of Claim. Annex 1, 21 p.192.
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192, Ireland declined that invitation untess the United Kingdom would (irst suspend
authorisation of the MOX Plant. Ireland continued to dectine to exchange views, even when
invited to do 50 by letter from the Prime Minister to his Irish counterpart, the Taotseach, 1l
Jollows that there has been no exchange of views such ns is required by Article 283(1) of

UNCLOS.

193.  The first consequence of the institution of the proceedings without a prior exchange
of views is that Lthe application has proceeded on the basis of a large number of
misapprehensions of fact. The United Kingdom bas endeavoured lo dispel these in Part [H of

this Response,

194.  The second consequence is that the Panies have been depnived of a real opportunity
of settling the dispute. or much of it, by negotiation. Maoy of the matters of which [reland
complains appear, even at this stage, amenable to settiement by negotiation conducted in

pood faith.

195. For instance, Ircland contends that the United Kingdom has failed to protect the
marine environment and to reduce pollution from land-hased sources.'” Had the point been
anticulated prior to issuance of Ireland’s Statement of Claim, the Uniled Kingdom would have
been able 1o place buefore the lrish authorities material showing that, on the contrary, the
United Kingdom has laken the most stringent measures to meel those ehjectives,  lrcland
would have found the United Kingdom ready to consider any suggestions for further
measures that could be taken to the same end. To 1ake another example, freland camplains
that the United Kingdom failed to discuss in confidence measures taken io guard against
security nsks." Had Ireland zgreed 1o cxchange views, the United Kingdom would have
lcamaed, at least, what are lreland’s concerns; and would have been tn 2 position to determine
whether they could be met. To take yet another example, Ireland complaing that the United
Kingdom failed in its duty to co-operate by withholding from the public domain cerlain
information considered as commercially confidential relating to frequency of shipments.

This, too, is a matter on which useful discussions conld take place, on a conlidontial basis.

" Starement of Claim, paragruph 28,
""* Statement of Claym, paragraph 32.
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196. It may be that lreland took the view that it would not be possible through an
exchange of views to achicve what appears to be its real objective, 1o halt all operations at the
Scliafield site. That. of course, is the case. But that does not affect lreland’s obligation to
enter into an exchange of views in relation to the dispute under UNCLOS that it has now

brought,
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CHAPTER 2
THERE 15 NO SITUATION OF URGENCY

197.  There is no urgency in this matter as required by Anicle 290(3) of UNCLOS such as
ta require the prescription of provisional measures pending the constitution of the Annex VII

Trikunal.

198.  As has been shown, in order for ITLOS io prescribe provisional measures, Ireland
must adduce evidence to demonstrate that there is u real risk of the occurrence, prior to the
canstitution of the Annex ¥1I Tribunal, of a critical cvent posing a real nsk of serious harm ta
the marine environment ar irreparable prejudice to the Ireland’s rights. Nothing in the

materials presented by [reland cames close to demonstrating any such risk.

199. The only event that Ireland can identify as likely w occur before the constitulion of
the Annex Vil Trihunal is the commissioning of the MOX Plant on or around 26 Deceinber
2001, This will not, even arguably, cause serious harm to the marine environment oy
irreparable prejudice 1o the Ireland’s rights, in the penoed prior 1o the constitution of the

Annex Vil Tribunal or at ali.

200. [reland's cxpression of fear that the MOX Plant might pollute the lrish Sca is
unsupporied by any evidence and is at vardance with veritiable fact. The manufacture of
MOX fucl 1s essenttally a dry process. Liquid discharges from such functious as washing of
floors do not present any risk from the point of view of health. The mattler has been tested by
the European Commission, whose Opmion Ircland never songht to challenge.  Indeed. in
correspondence with the United Kingdom, Ireland appears to have accepted, on several

vecasions, that any emissions from the Plant will be very small indeed.

201. Ireland’s expression of fear of a marine casualty, resulting in a release of plutonium
destined for the MOX Plant or radioactive products emanating from it, is at variance with the
fact that there are to be no voyages of vessels carrying any such material to or from the MOX
Plant before the summer of 2002 at the earliest. (During the nexi three maonths there are to be

shipments to the Scllaficld site of spent nuclear fuel for reprocessing at the THORFP Plant.
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These imports are to be undertaken pursuant o reprocessing confracts cntercd into many
years ago.) The plutonitm to be used as a feedstock at the MOX Plant during next three
months at least is already at Sellafield and no exports of MOX fuel are anticipated before the

summer af 2002 at the earligst.

202. Ireland’s assertion that the commissioning of the MOX Planmt will be “irreversible™,
now qualified to an assertion that it will be “in practical terms near-irreversible™ becausc of
the cost involved, falls far short of a claim that Ireland will suffer irreparahle prejudice if the
Plant is commissioned. Should Lreland succeed in its claim before the Annex VI Tribunal
{which the Uniled Kingdom does not anticipatc), the operatar of the Plant might suffer a
substantial cost in decommissioning it. There would be no loss to Ireland in such an event,
An applicant cannol be awarded provisional measures on the ground that, if it were to

succeed on the merits of the case, some other parly might sustain a loss.

203. Ireland relics on a scrics of expressions of opinicn about nuciear processing generally
or Lhe transportation of nuclcar materials by sea or the conduct of the French nuclear facility
at La Hague. These have no direct bearing, and in some cases no bearing at all, on the

authorisation of the MOX Plant at Seilafield.

204. For instance, Ireland relies on a report written by Mycic Schncider, working for
“World Information Service on Energy”. with the {inancial support of thc European

. Erl
Parliament.'™

The express purpose of this report is to supporl a petition of a Member of the
European Parliament expressing concern about radicactive discharges from the nuclear
reprocessing sites at Sellaficld in the United Kingdom and La Hapue in France. As appears
from the article reproduced at Amnex 15 to this Response, that Reporl is regarded ns
unscientilic, reftecting nothing but the personal views of the contractor’s tcam members, For
the purposes of the present case, however, it is immaterial. This report is not concerned with
alleged risks arising from the MOX Plant, which is not a reprocessing plant, still less with
such risks arsing in the period between now and Lhe constitution of the Annex VIl Tribunal.
It advances a case against nuclear reprocessing and in favour of dry storage, That is not the

subject of this case.

' Srarement 6f Cose, snnex 2, page 40,
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205. The same observation applies to the two lellers from Norwegian ministers about
emissions from the Sellafield site generally, and the subsequent press releases.'’ The letter
from the Norwegian Prime Minister dated 12 August 2001 is not concemed with
authorisalion of the MOX Plant at all but with the regulation of the disposal of radioactive
waste from plants at Sellafield other than the MOX Plant. As has been noted, the MOX Plant
will not cntail discharges of the kind of which the Norwegian Prime Minister cxpressed
concern. The letter from the Norwegian Minister of the Environment dated 8 October 20431
mnentioned, among other maers, the MOX Planf, But the concermn was not that it would
generate discharges but that, if successtul, the MOX Plant would strengthen the commereral
base af the reprocessing operations at Scliaficld. There is nothing in this lctter amounting to
evidence af a real risk of the occurrenee of a critical cvent threatening serious harm to the
marine enviromment or irreparable prejudice to Ireland’s rights in the period pending the

constitution of the Annex VII Tribhunal.

206.  5till less is there anything of relevance in the callcetion of statements made on behalf

of certain Siates in the Caribbean and the South West Pacific, and one letter from a United

' gbout the marine transportation of radioactive materials between

n

States Congressman,

Japan, France and the United Kingdom.

207, Ireland relies next on 2 number of press releases concerning what Ireland calls
“BNFL’s Regulatory and Safety Failures™.!”> What the press releases show is that BNFL is
subject to ctose regulatory control by the Health and Safety Execulive, among others, and that
the iatier take vigorous action to secure high fevels of safety. Further, any lapse at Sellafield,
and any additional precaution taken there on account of actal or anticipated
underperformance of equipment or staff, is {rightly) given wide publicity. When lapses occur
(as in the case of an escape of acid while a valve was being replaced''} penaliies are
imposed. In the case of the data falsification episede in 1999, on which lreland places much
reliance, the staff responsible were dismissed, and remedial action was taken. According 1o

materinl adduced by Irelend itsell, the episode “was never, in fact dangerous. Bnt it’s a fact

13

Statesient of Case, Armex 2, pages 33-36 and 63-64.
i

Staternenit of Case, Annex 2 pages 78-80.
"2 Sarement of Case, Annex 2, pages §1-86,
B Svatement of Case, Annex 2, pages 65 o 72

i Starement of Case, Annex 2, page 66.
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that you can’t deal with nuclear material and be sloppy because customers expect the highest
standards on everything”.'" A similar failure could not occur at the MOX Piant since
measurements are taken there automatically and not by hand. No such escape has occurred.
Nomne involved the MOX Plant. Ireland gives no reason to fear that the operation of the MOX
Piant will present dangers of radioactive emissions at alt, let alone emissions liable to affeci

freland.

208.  Finally Ireland relies on press reports about the privatisation of BNFL, and an account
of jets “screaming” over Scllafield in what the writer ook to be a precaution against a
terrorist attack.'® These reports are in some cases speculative, in one case sensational, and in
no case related to the commissioning of the MOX Plant, They do not demonstrate a real nisk
of the pceurrence of a critical event prior to the constitution of the Annex VII Tribunal, As
regards flights by Royal Air Foree airerafi in the Scllafield vicinity, the United Kingdom
prefers not to be drawn in a public forum beyond stating that it has long maintained defensive

assets in the area and conducts exercises and reviews from time 1o time.

" Siatement of Case, Annex 2 at page 74.
eSatement of Case, Annex 2 pages 73 to 77 and 55.
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CHAPTER 3
THERE IS NO THREAT TO IRELAND’S RIGHTS OR
OF SERIOUS HARM TO THE MARINE ENYIRONMENT

209. As was noted in Part IV, i [reland is to susiain a claim for provisional measures it
must adduce a basic foundation of evidence showing that such measures are necessary to
preserve ils rights or to prevent serious harm to the marine enviromnent. In the United
Kingdom’s contention, Ireland has not adduced such evidence. Nor do its allegations, even at
face value, meet the conditions required in respect of these substantive criteria of harm.

These elements are addressed below.

210. It is implicit in its Sraremtens of Case (hat [reland considers that cenain of its riphts
under UNCLOS are threatened by the actions of the United Kingdom. It is not entirely clear,

huwever, what those rights are, how they artse under UNCLOS, and how they are threatcned.

211.  Unpicking the various elzments, the allegations of violation of Ireland’s rights are
essentially procedural in nature: that the United Kingdom is under un obligation ta coaperate
with Ireland in taking measures to protect and preserve Lhe Irish Seca and that the Uniled
Kingdom is under an obligation to carry put a prior environmental assessment of the effects
on the environment of the MCX Plant and of international movemenis of radioactive

misterials associated with the operation of the Plant.!"”

212.  In respect of lhe obligation Lo cooperate, Ireland argues that:

“the Umted Kingdom is obliged 1o inter alia (a} to notify Trcland of the
activilies it is proposing to authorise, (b) 10 respond in a timely fashion to
requests for information from [reland, and (c) to taken into account [reland’s
rights and intcrests tn the protection of the Trish Sca from further radioactive
pollution and not merely insist upon the Uniled Kingdom's own position.”

213.  Each of these elements is the subject of further comment and altegation.'"’

s
I
(L)

Statemeny af Case, at paragraph 55{1} and {2}.
Starentent of Case, at paragraph 64.
Starement of Case, a1 paragraphs 65 — §1.
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214.  In respect of the obligalion to carry out an environmental asscssmeni, Ircland argues

that:

“the United Kingdom is in violation of this Article 206 [of UNCLOS] by
reason of its having failed to carry out an adequate environmental assessmeni
of the MOX plant, and for having failed entircly to carry out any assessment
of the associated international movements of radioactive materials.”'*

215. In respect of this clement, however, Ireland acknowledges that an Envirenmenta!
Statement was preparcd. Furthermore, it is nowhere said that the Enviroamental Siatement is
wrong. lreland notes also that it has, at various points, made its views known to the United
Kingdom. 1is allegations appear therefore very largely 1o be that the course of action decided

upon by the United Kingdorn does not accord with that urged upon it by Ireland.

216. The present phase of proceedings is not concerned with the meri¢s of the case. But
for the avoidance of doubt, it must be made clear that the United Kingdom takes issue with
each of the allegations advanced by Ireland, including each of the alleged violations of
UNCLOS. The following brief observations with respect to Ireland’s three principal

allepations are warranted at this poini.

217.  Ireland contends that the United Kingdom has failed to cooperale in the protection
and presorvation of the marine environment of the Irish Sea as reguired by Article 197 of

UNCLOS. That Adicle provides:

“States shall cooperate on a global basis and, as appropriate, on a regional
basis, directly or through compeient intermnational organisations, in
formulating and elabomating international rules, standards and recommended
practices and procedures consistent with the is Convention, for the proteciion
and preservation of the marine environment, taking into account characieristic
regional features.”

218, [t is plain from the wording of that provision that it has nothing to do with the matters
of which Ireland complains, such as withholding of ecriain data on grounds of confidentiality,
save insofar as it envisages the conclusion of regional agreements which may deal with these

matters. 1t was precisely in ful flment of this obligation that the United Kingdom entcred into

12 Sratement af Case, at paragraph 84,
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commitments, en which Treland relies, under the OSPAR Convention. Both the United
Kingdom and the Europcan Community have discharged their obligations under this
provision in making arrangements, under the £C and Euratom Treaties which Ireland also
invokes. [reland also relies on Article 123 of UUNCLOS, which proclaims that Statcs should
cooperate on certain matters. To the extent that lrcland cannot make good its case by

reference to Amicle 97, it is not improved by reference to Article 123.
219. Ireland next relies on Article 206 of UUINCLOS which reads as follows:

“When States have reasonable grounds lor believing that planned activities
under their jurisdiction or control may cause substantial pellution or
significant and harmful changes to the marnine environment, they shall, as far
as practicable, assess the potential effects of such activities on the marine
cnvironment and shall communicate reports of the results of such assessments
in the manner provided in Adicte 245.”

228.  An environmenial assessmment was camcd out in accordance with the applicable EC
Directive. It is, in any event, wholly unncccssary for ITLOS to detcrmine whether the
Environmental Staternent was as full as it should have been, or whether it ought to have been
revised in the light of subsequent legal developments, as Ireland pleads. The simple fact is
that the United Kingdom does not have reasonable grounds for believing that the operation of
the MOX Planl may cauvse substantial pollution or significant and harmful changes te the
marinc environment. The evidence is to the conwary. This is confirmed in the European

Commission's Opinion.

221, For the same reason, there is no force in the argumeot advanced by Ireland on Lhe
basis of a compendium of provisions in UNCLOS, including Amicles 192 and 194, that the
operation af the MOX Plant is inconsistent wilh Lthe United Kingdom's duty to protect and

preserve the marine environment.

222, What is in issue at this paint is whether these allepations are sufficient to suslain
Ireland’s request for provisional measures. That will be the case only if Ireland can
demonstrate a hreat to its rights under UNCLOS or to the marine environment such as
require pre-emptive and extraondinary protection pending the constitution of the Annex V11

Tribunal. In referming to Lhe preservation of the respective rights of the paries pending the
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final decisian, Article 290(1) of UNCLOS requires an applicant to show thai there is a threai
to its rights which could not be remedied in due course if the final decision were to be in jts

favour.

223, Leaving aside the question whether the rights claimed by Ireland are illusory — which
wili be addressed on the merits — there is no basis on which Ireland can sustain a claim that
the threat to its rights is a threat of imreparablie prejudice under UNCLOS. The principal
conduct that Ireland sceks o restrain as posing a threat to its oghts is the commissioning of
the MOX Plant. Yet the highest at which Ircland can put its casc is thal deccommisstoning

' As noted in

would present BNFL (not Irzland) with technical and financial difficulties.'
Part | of this Response, near-irreversibility and difficulty and expense in decontamination
cannot form a sound basis for a claim of irreparable prejudice. Moreover, it is clear that any
prejudicial effect resulting from the conduct that Ireland would restrain would be capable of

reparation by appropriate means.

224, DBeyond the commissioning of the MOX Plant, [reland also seeks to restrain the
United Kingdom in other ways in the exercise of its rights — notably relating {o movements
into or out of United Kingdom waters. Ireland, however, advances no basic foundation of
evidence in support of a claim of a risk of irreparable prejudice to iis rights in consequence of
such movements, As already observed, Ireland’s allegations under this heading are largely
procedural in nature. [t is dilTicult to see how an allegetion of violation of an obligation to
cooperate or to conduct an environmental impact asscssment could amount to a sufficient
Justification for the prescription of exceptional measures of restraint in circumstances in
which the applicant fails to adduce any evidence supponting the risk of irreparable prejudice

in conscquence of that alleged breach,

2125, In the United Kingdom’s contention, there is nothing int respect of the allegations of a
threat to lreland’s nghts in its Statement of Claim {or indeed in its Statement of Case) which
wartanis provisional measures directed to the preservation of those rights. There is no risk of
irreparable prejudice to Ireland’s rghts from the conduet that Ireland now seeks to restrain,
Were there, hypothetically, to be any prejudicial effect resulting from Lhe conduct that Ireland

would restrain, this would be capablc of reparalion by appropriate means in duc course. As

! Stztement of Case, at purgraph 146.
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the jurisprudence concerning this criterion for the prescription of provisional measures makes

clear, when assessing Ireland’s claim under this heading. 1T1.0S must also have regard to the

nghts of the United Kingdom and the consequence of such measures on its excrcise of rights.

126,

L is implicit in kreland’s Statement of Case that the commencement of plutenium

commissioning will ereate a risk of serious han to the marine environment. Again, there is

no precise allegation of the existence of such a risk, and therc is no evidence proffered in

supporl of st. Apainst this;

{n

(2)

(3)

The Envirenmental Starement records that low-level radioactive liquid discharpes
from the MOX Plant will be negligible, and that low-leve) radioactive pascous
discharges from the MOX Plant will be insignificant.'™ It finds overall that the
radiological impact of discharges from the MOX Plant will be insignifivant, and that

there will be an insignificam cffect on flara and fauna.'

The Opinien of the European Commission is that the MOX Plant “both in normal
operation and in the event of an accident of the type and magnitude considered in the
general data, is not ligble to result in radioactive contamination, significant from the

point of view of health, of the water, soil or airspace of another Memnber State”. 124

The applicable recommendatton of the United Kingdem National Radiolegical
Protection Beard {in line with intcmational standards) ts that the exposure Lo
members of the public from a single new source should not exceed 0.3 mSv {threc

tenths of one thousandth of a sievert);

1a) in respect of the MOX Plant, the dose to the critical group most exposed to
gascous discharges will be 0.002 pSv (two thousandths of one millienth of a

sievert) per year;

2 Envivonniental Siatemeni, paragraphs 5.49-5.50,
T Envirpnaiental Statement, paragraphs 5.51 and 5.92,

'** Dfficial Jounal 1997 C291:9.

78



442

4

(3)

(6)

MOX PLANT

(b)  the dosc to the crilical group in relation to liquid discharges will be 0.000003
@Sv per year (three millionths of one millienth of a sievert);

{c} the exposure to the critical group in freland will be considerably lower.'®

In its Proposed Decision of October 1998, the United Kingdom Environment Agency
found that these doses are of negligible radiological significance. The Environment
Agency furiher noted that the MOX Piant would make a very small contribution to

the eritical group dose for the Sellafield site as a whole.

The proposed Lranspariation of materials related to the MOX Plant eomptlies with all
applicable international and national safety and security standards, [o addition, MOX
fuel for light water reactors has been transported safely in Europe since 1366, some
8.000 ioones of nuclesr materials has been transported (over a thirty year period)
without a single incident involving the release of radioactivity, and in over thirly
years of transporting radioactive materials by ai! [orms of transport, BNFL has had no

: s 127
case of a rclease of radioactivity,

Security and safety precautions at nuelcar sitcs and in connection with the transport of
nuciear matenial are kept under regular review by the United Kingdom regulatory
bodies. The secnrity and sefety issues in relatien to the MOX Plant have been
considercd and the relevant conclusions have been reviewed in the light of the events
of 1t September 2001, The advice of the Office for Civil Nuclear Security is that the

manufacture of MOX fucl and its transporl present negligible secunty risks.

"5 Appendix 4 to the Praposed Decision al paragraphs A4.95-A4.57. (Annex 5) UK submission under Article
37, Evratom. (Anmex 10}

% Environmental Statement, paragraph 5.53, (Annex 6)

¥ Decision of 3 October 2001, paragraph 9. (Annex 4)
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CHAPTER 4
THE RISK OF HARM MUST BE SUPPORTED BY EVIDENCE

227. As noted in Part 1V, the relief that is granted by way of provisional measures is an
cxccpiional one. It provides protection to an applicant in circumstances where its factual and
legal allegations have not been tested. This does not. of course, mean that allegations of a
risk of irreparable prejudice or serious harm may be taken on trust. For an application for
provisional measures to be sustainable, it must be supported by # basic foundation of credible
cvidenee of irreparable prejudice or serious harm. This conclusion, which is self-evident, is

supported fnrer alia by the Nuclear Tests cases.

228.  Ircland has submitted no evidence to support the altegations of serious harmn reviewed
in Chapter 3 above. Whereas in the Nuclear Tests cases, the ICJ had before il detailed
evidence thal went to inter afia {a) the previous nuelcur testing, {b) thc concentrations of
radioactivity from the previous tests, and {c) the irremediable nature of the harm caused,

ITLOS has been supplied with nothing in this case.

229. Moreover, the allegations of harm are not even to be found in the Statement of Claim.
Whereas, in the Statement of Case of 9 November 2001, there is an allegation that the
manufachure of MOX fuel involves significant csks for the Irish Sea, there is no such
allegation in the Statemenr of Claim of 25 October 2001 (which is the claim that the Annex

¥1I Tribunal will have to determine). This cannot be {aken to be merc oversight:

(1) The absence of an allegation of harm in the Statement of Cloim reflects the wue
position in terms of significant risks to the Irish Sea caused hy the operation of the

MOX Plant. There are no such risks.

{2) The ailegations have evolved for the purposes of the provisional measures request. 1t
can only be assumecd that such evolution bas taken place with an eye to Aricle 290(1)
and the power to prescribe provisional measures to prevent serious hann to the marine
environment. Yet, pursuani to Article 290(5), ITLOS may only prescribe measures

with respect to the dispute that has been submitied to the Annex VII Tribunal. It is
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not open to Ireland to rely before ITLOS on a different dispute based on different

allegations.

230. In circumstances where (i) there is no evidence in support of the allegations of harm
aristng from the operation of the MOX Plant, (ii) there is abundant evidence to show that
there is no significant rsk of harm from the MOX Plant, and (ili} the key allegations have not
even been made in the dispute before the Annex VII Tribunal, the provisionai measures

sought must be refused.

g1
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CHAPTER 5
DAMAGE TO THE UNITED KINGDOM

231, Inits Request for Provisional Measures, lretand makes no reference at 2ll to the rights
of the United Kingdom. Yet it is of course the case that Aricle 290(1) requires a
consideration of the nghts of both parties. In the event that provisional measures were
eranted, the United Kingdom would suffer sefious a infringement of its rights, and real hanm.
What s in issue in these proceedings is not an abstract entiticment to authorise the conduct of
an industrial activity on a State’s territery, but the exercise of rights with important economic

consequences.

232, if the United Kingdom were restrained from authorising the operation of the MOX
Plant - in advance of any finding that such operation entailed an infnngement of rights
pertaining to Ireland — real injury would be sustained noi only by the employees of BNFL,
and by others in West Cumbria and further afield whose tivelihoods depend on this venture,
but alse by BNFL itself. ITLOS shonld recall that the capital expenditure to date an the
MOX Plant has been £470 million. Its operation has alrcady been delayed. Provisional
measures in that form requested by Ireland would be likely to result in the loss of commerciat
business for the MOX Plant amounting to approximalely £10 million as 2 minimum, with the
prospect of further losses of bnsiness valued at several tens of millions of pounds. The
maintenance of the MOX Plant in a siate of operational readiness will also carry a further cost
of approximately E383,000 per week, There will alsa be a cost ta BNFL's competitive

pasition by continuing delay.

231, Notwithstanding these potential losses, Ireland makes no offer to indemnify the

United Kingdom in the event that ilg case fails in due ¢onrse,
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PART VI
SUBMISSIONS

234.  For the reasons given in this Response, the United Kingdom requests the Inlemational
Tribunal for the Law of the Sea to:
(N reject Ireland’s application for provisional measures;

2) arder Ireland to bear the United Kingdom’s costs in these proceedings.

Micdeh € Loson

M.C. WOOD
Agent of the United Kingdom
of Great Britain and Northern Treland

15 November 2001
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Corrigendum

1 Letter from the Agent of Ireland to the Registrar of the Tribunal
dated 16 November 2001 requesting a copy of the letter mentioned in
paragraph 192 of the Written Response

iR

An Priomh-Aturnae Stiit
THE CHIEF STATE SOLICITOR

Osmond Honse, Limle Ship Sreeet, Dublin 8
Tel: 014176100 Fax: 01-4176299

My Ref: Your Ref: If elephoning please agk fori-
Christine Lovghling 4176238
Fax: 4780133

16 November, 2001

Philippe Gaulisr

Registrar

Tnternational Tribunal for the Law of the Sca
Am internationalen Scezerichtshof 1

22609 Hamburg

Germany

By fax: 00 45-40-35607-245

15 November 2001

Dear Registrar:

Ireland v United Kingdom:
Request for Document

We are now in receipt of the United Kingdont's Statement in Response. At paragraph 192 of
ihe Response reference is made to “a letter from the Prime Minister 1o his Irish counterpart”. That
letter is not included in the United Kingdom’s annexes.

We would be grateful if the United Kingdom could provide 2 copy of that lelter af its earliest
COnvenience.

Yours sincerely,

Do
David J.O’Hagano
Chief State Solicitor,
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(Corrigendum continued)

2 Letter from the Registrar of the Tribunal to the Agent of the United
Kingdom dated 16 November 2001 transmitting a copy of the
request from Ireland (attachment not reproduced) (see 1 above)

INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA
TRIBUNAL INTERNATIONAL DU DROIT DE LA MER

4

A Iniernatomulen Seggenchishof 1, 22609 Hambure, Gernutiy
Tl 49 440) 35607200 Fax; 49 (40 1560-7275

16 November 2001
BY FACSIMILE

Dear Sir,
The MOX Plant Case

Please find attached a letter from the Agent of Ireland reguesting to be
provided with a copy of the letter from the Prime Minister to his Irish counterparl
referred to in paragraph 182 of the Response from the United Kingdom.

Yours sincerely,

Mlippe Gautier
Registrar

Mr. Michael C. Wood, CMG

Agent for the United Kingdorm of Great Britain
and Nodhem Ireland

British Consuiate General

Harvestahuder Weg 8z

20148 Hamburg

Fax 4107259

ce Foreign and Commonwealth Office, Fax 0044-20-7270-3071
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(Corrigendum continued)

3 Letter from the Agent of the United Kingdom to the Registrar of
the Tribunal dated 16 November 2001 responding to the request for
documentation by the Agent of Ireland (see 1 above)

Foreign &
Commonwealth
Office

16 November 2001 London SW1A 2aH

Telephone: 030-7270 8052
www.foo,gov.uk

M. Philippe Gaulier

Registrar

lntemational Tribunal for the Law of the Sea
Aun Internationzlen Seegerichtschot™1

22609 Hamburg

Germany

Fram the Tegal Advizer

Sir,
THE MOX PI.ANT CASE

I refer to vour leller of 16 November concerning paragraph 192 of the United Kingdom's
written response, which [ have discussed with the Trish side.

Paragraph 192 should read as follows:
“Treland declined that invitation unless the United Kingdom would first suspend

authorisation of the MOX plant. Tt follows that there has been no exchange of views such
as 15 required by Article 283(1) of UNCLOS.”

>£:uo .}inanj
M ¢, RON

M C Wood
{Agent of the United Kingdom of
Gireat Britain and Northern Ireland}





