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CHAPTER 1
INTRODUCTION
1.1

By its Order of 16 March 2016, the Special Chamber authorised the submission of the

second round of written pleadings by the Parties: a Reply by Ghana and a Rejoinder by Cote
d" lvoire, along with setting out time limits for these submissions. Pursuant to a request by
Ghana, to allow it time to obtain a translation into English of Cote d"lvoire· s CounterMemorial , and without objection from Cote d"Ivoire, the Special Chamber granted the Paities
a short extension in the time limits to file the Reply and Rejoinder respectively. By its Order
dated 25 April 2016, the Special Chamber extended the time limit to file Ghana ·s Repl y to 25
July 2016. Ghana submits this Reply in accordance with the revised schedule set out in the
Order.
1.2

This Reply supplements the arguments of law and fact presented in the Memorial, all

of which are maintained in full , and responds to Cote d"lvoire's arguments as set out in the
Counter-Memorial. None of the arguments advanced by Cote d'Ivoire have caused Ghana to
change its approach to this case.

1.3

The first round of pleadings served to underscore the extent of the differences

between the Parties that became evident during the Provisional Measures phase of these
proceedings. In accordance with ITLOS Rules, Ghana focuses on the issues that continue to
divide the Parties.

I.
1.4

Points of Agreement

Before proceeding it is useful to note the general points of agreement between the

Parties. More specific points of agreement are identified in the Chapters that follow .
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First , Ghana and Cote d·lvoire agree that the applicable law for the delimitation in

this case is the 1982 Convention and other rules of international law not
incompatible with it; 1
•

Second. they agree that the 720 km land boundary that separates them was

established by a series of Agreements between Great Britain and France in the
period between the late 1880s and 1905. and that this boundary culminates on the
coast at Boundary Pillar (BP) 55; 2
•

Third. they agree on the precise geographical coordinates of BP 55. and

acknowledge the fact that. they previously agreed that BP 55 constitutes their
agreed land boundary terminus (LBT);3
•

Fourth.

they are in broad agreement about the offshore geo logy and

geomorphology: 4
•

F[fih. they agree that the Special Chamber has jurisdiction to effect the

delimitation both within 200 Mand beyond 200 M; 5 and
•

Sixrh, they agree that they have entitlements to a continental shelf beyond 200 M,

subject to the CLcs·s findings regarding Cote d·tvoire·s entitlement. 6
II.

1.5

Summary of Facts and Disputed Issues

These proceedings arise against a background of fifty years of mutually agreed,

peaceful economic activity by both Parties along either side of an agreed customary
equidistance boundary. The practice of each Party has been consistent and respectful of the
other·s. in full knowledge of and reliance upon mutual respect of a recognised and agreed

1
See Memorial of Ghana (4 Sept. 2015) (hereinafter " MG" ), para. 1.27; Counter-Memorial of Cote d' Ivoire (4
Apr.2016) (hereinafter '·CMCI .. ). paras . 3.1 -3.3.

2

See MG , paras. 2.2, 4. 13; CMCI , paras. 2.29. 7.28.

3

See MG. paras. 4.13-4.17: CMCI , para. 7.28 .

4

See MG , paras. 2.9-2.11: CMCI. paras. 1.35-1.36.

' See MG. paras. 6. 14-6.28; CMC I, para. 8.2.
6

See MG , paras. 6.6-6. 13: CMCI , paras. 8.7-8.20 .

-2-
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boundary. Step by step. Ghana and Cote d"lvoire developed their oil industries in mutual and
constant reliance on this agreed maritime boundary. Cote d"Ivoire did not object throughout
decades of activity by Ghana and its operators, carried out openly and in close liaison with
Cote d' Ivoire and PETROCI , its national oil and gas company. Ghana even received Cote
d' Ivoire·s permission to use lvorian waters so that it could conduct seismic surveys on its
own side of the agreed boundary.

1.6

Only after five decades of this consistent unbroken practice did Cote d' Ivoire abruptl y

and unilaterally change its position. The Parties engaged in ten rounds of negotiations from
2008, aimed initially at precisely fixing their agreed boundary. However, as those talks
progressed. Cote d' Ivoire effectively repudiated the agreed boundary, decided to depart from
the agreed equidistance method, and began to advance a series of alternative and constantly
changing approaches, culminating in the angle bisector approach , which it now invokes
before the Special Chamber. The motivation behind this abrupt series of changes may
perhaps be discerned from the fact that they came to be coupled with demands that Ghana
immediately cease all oil-related activities in an area that Cote d' Ivoire had never claimed.
Only now, after the discovery of new oil , did Cote d"lvoire create a dispute. When Ghana
reasonably declined to proceed as Cote d"Ivoire wished , Cote d"lvoire attempted to persuade
the Special Chamber to grant provisional measures to that effect. It failed , but now argueswithout supporting evidence or any specificity of argument- that Ghana has violated the
requirements which the Special Chamber did impose.

I. 7

Throughout this period, Ghana has behaved responsibly and with utmost restraint.

The minutes of the ten rounds of talks demonstrate that Ghana consistently sought to identify
areas of agreement and make progress where possible; it has followed up on matters arising
at the various meetings; and it has sought to understand and engage with Cote d"lvoire 's
various positions. This cooperation has continued following the Special Chamber's Order of
25 April 2015 : as explained in Chapter 5 below, the steps taken by Ghana to comply with the
obligations set out in the Order have been discussed at length in a number of bilateral
meetings between the two Agents and technical expe1is from both States. In sho1i, Ghana has
consistently acted in a spirit of neighbourly cooperation , befitting the long and cordial
relations between the two States, and in a manner called for by the 1982 Convention.
-3-
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Yet. the Counter-Memorial seeks to paint a very different picture. It portrays Ghana

as having acted to impose a.fail accompli, recklessly forging ahead with oil-related activities
in Cote d·lvoire·s territory, against Cote d' lvoire's protests. As well as this recasting of
hi story, Cote d. lvoire seeks to refashion geography, portraying the Parties· coastal
configurations as concave and convex, and deeply unstable. when in fact they are neither.
Cote d· lvoire ·s assertion s are undermined by the very documents it has chosen to annex to its
Counter-Memorial .

1.9

Cote d"lvoire then seeks to create an alternative picture of history and geograph y in an

attempt to den y the Parties· tacit agr.eement and long, mutual respect of the equidistance
boundary. On that basis, it argues for an angle bisector approach, then undermines its own
bisector argument by claiming in the alternative for an adjusted equidistance line based on a
series of fictitiou s -- relevant circumstances", and finally it argues that Ghana has violated
international law.

1.10

It will be seen from this summary that the Parties are sharply divided on many issues

of fact and law. For the reasons developed in the following Chapters, Ghana considers that
Cote d·lvoire bases its case on a selective presentation of the evidence, providing facts out of
context, omitting large periods of the relevant chronology, failing to deal with critical
evidence. and constantly changing its positions and arguments. This se lective presentation is
directed at portraying Ghana ·s activities as ·' unilateral " when, in fact, they have been
consistent and undertaken with Cote d·lvoire·s full knowledge and cooperation . Indeed,
Ghana has acted through out on the basis of representations made by Cote d. lvoire and on
which Ghana has placed reliance.

1.11

Cote d' lvoire presents its legal arguments equally selectively, repeatedl y ignoring

cases which do not support it, and citing authorities which, when carefull y analysed, are
either irrelevant to-or undermine-the case it now presents. One of the tasks of thi s Reply is
to set the record straight, by correcting the factual and legal inaccuracies and by responding
to the many areas of selective presentation of facts and law.

-4-
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While the Chapters that follow set out a detailed response to Cote d'lvoire ·s truncated

presentation. there are certain matters in the Counter-Memorial that merit particular attention .
These include various omissions and misrepresentations. The most serious are an incomplete
account of Cote d'lvoire·s own petroleum activities over many years and decades. including
the grant of concessions. and related drilling; its silence as to the extensive cooperation
between the Parties through their national oil companies. particularly from 1992 to 2007: its
assertions regarding the legal status of its national oil company, PETROCI ; and a
misrepresentation of lvorian decrees, most particularly the inaccurate and misleading
depiction of concession areas in its sketch maps.

1.13

The Special Chamber will have noted that Cote d' lvoire has also created new material

for the purposes of these proceedings . One example is its new technical study to establish the
location of the low water line in the vicinity of the land boundary terminus. Based on this
newly-developed data, Cote d' lvoire has identified new base points lo construct its newl yminted equidistance line. Prior to this study both Parties measured their coastlines based on
official British and French maps that relied on the same survey data. While Ghana has
continued to rely on these official charts, as agreed by the Parties in 2014, Cote d' lvoire
appears to have abandoned the earlier agreement and prepared new nautical charts solely for
the purpose of this arbitration. The new study and the chmts are problematic for the several
reasons set out in Chapter 3 of this Reply.

1.14

Cote d'lvoire' s creation of new material for the purposes of this arbitration is not

confined to charts alone. Remarkably, on 24 March 20 I6, just days before filing its CounterMemorial, Cote d'Ivoire made a new submission·-to the CLCS, replacing its May 2009
Submission, in which Cote d"Ivoire claimed only areas to the west of the customary
equidistance boundary. The new submission is another abandonment of an earlier position,
and reflects a further repudiation of the tacit agreement between the Parties that respected the
customary equidistance boundary as extending beyond 200 M. This agreement was evident
from their respective 2009 Submissions to the CLCS. It appears that Cote d' lvoire 's new
CLCS submission was necessitated by its recognition that its 2009 CLCS Submission was
manifestly incompatible with the new claims it now advances. This is the latest
demonstration of Cote d'lvoire' s constantly evolving positions with regard to the maritime
boundary between the Parties.
-5-

reply of ghana
1.15

1287

Cote d·lvoire·s use of new materials needs to be treated with caution for a number of

reasons, not least because it appears to have been expressly developed for the purposes of this
litigation and after its commencement. Its reliability and accuracy are questionable. For
example, in the case of the new technical study the Counte r-Memorial fails to provide to the
Special Chamber or Ghana the data that underlies it. making its verification impossible.
Ghana·s attempt to elicit this information in April 2016 was met with evasion .

1.16

In using this material. Cote d. lvoire also repudiates technical parameters agreed

between the Parties during bilateral negotiations prior to the commencement of these
proceedings. At that time, the Partie~ had express ly agreed on a number of technical issues.
7
including the use of the same international hydrographica l charts. However, Cote d'I voire

now rejects the use of official charts, including its own, relying instead on its new technical
study.

1.17

Cote d' Ivoire also ignores aspects of the Parties' agreement on the LBT at BP 55, and

postulates an entirel y different LBT, located at BP 54. It then connects BP 54 to the low
water line. through BP 55. by means of a geodetic line following the same azimuth as the line
from BP 54 to BP 55.

I. I8

8

Despite the complex and novel factual and legal arguments which Cote d'Ivoire

attempts to develop, Ghana submits that this case is actually straightforward. At its heart, it
does not involve any delimitation at all. Rather, it involves the formal recognition of a
longstanding customary equidistance boundary, suppo1ted by a practice that dates back five
decades and demonstrates the existence of a tacit agreement on the location of the boundary.

1. 19

Even if the Special Chamber were to decide that the maritime boundary must be

delimited, in the view of Ghana. and pursuant io the applicable law, the boundary ends up in
effectively the same place. This occurs as a consequence of the applicable law, which directs
the straightforward application of the principle of equidistance to the equally

7
Government of Ghana and Government of Cote d' Ivoire, Minutes of the Ninth Meeting of the Chana-Cote
d'Ivoire ,1/aritime /JoundGIJ' 1\'egotiations (23-24 Apr.2014), p. 4. MG , Vol. V, Annex 60.

' See i,?fi-a para. 3.97: CMCI. paras. 7.23 , 7.27.
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straightforward-and straight- relevant coasts. Unlike other cases with which ITLOS and
Annex VI I tribunals have had to grapple. the coasts in this case are re111arkable only for the
lack or an y re111arkable features. There is no geographical basis for any adjust111ent to the
provisional equidistance line. The only trul y relevant circu111stance is the Pai1ies·
longstanding and unbroken practice. for over five decades. of recognizing a custo111ary
equidistance boundary between them. and respecting it full y in their granting of oil
concessions and development activities. and Ghana·s detrimental reliance on Cote d"lvoire·s
actions and representations in that respect. The only 111inor adjustment to the provisional
equidistance line that is justified is to shift it slightly to the west so that it coincides with the
custo111ary line, as set out in Chapter 3. The equitableness of that boundary is indisputable, by
application of the standard non-disproportionality test. As noted above, there is nothing in
Cote d" lvoire's Counter-Memorial that has caused Ghana to revise the conclusion set out in
its Memorial.

III.

1.20

Structure of the Reply and Summary of Arguments

This Reply consists of four volu111es. Volume I comprises the main text of the Repl y

and selected maps and figures . Volume II contains a full set of maps and figures. (The
Figures are organised in the order they are referenced in the main text.) Volumes Ill and IV
contain documentary annexes supporting the Reply, arranged in the following order: Volume
Ill contains Annexes I 09 to 114, and Volume IV contains Annexes 11 S to 168.

1.21

Volume I consists of S chapters. followed by Ghana·s Submissions. Following this

Introductory Chapter, Chapter 2 responds to Cole d"lvoire·s arguments concerning the
history of the Pa11ies· conduct. This builds on Chapter 3 of the Memorial , in which Ghana
demonstrated that the repeated statements, representations, acts and 0111issions of the Parties
over approximately half a century have una111biguously and consistently reflected three 111ain
points: (a) that both States have accepted the general and well-established principle of
equidistance as the appropriate and equitable approach lo the delimitation of their maritime
boundary, in accordance with international law; (b) that both States have acted on the basis
that the principle of equidistance should and does specifically apply to the delimitation of
their com111011 maritime boundary; and (c) that both States agreed for over five decades that
the equidistance boundary should follow a specific course, and deliberately and consistently
-7-
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granted their respective oil concessions so that they extended to. but did not cross. the
customary equidistance boundary, and each conducted all or its oil related activities
exclusively on its own respective side of the agreed boundary, openly and without objection
by the other.

1.22

Cote d. lvoire does not accept these fundamental contentions, despite the weight of the

evidence adduced by Ghana. and its own longstanding and consistent practice. It seeks to
attack the legal foundations of Ghana·s argument, before challenging the very existence of a
tacit agreement between the Pa11ies. In response, Chapter 2 explains how the Parties· tacit
agreement cannot simply be wished .iway now that Cote d·lvoire would prefer the boundary
to lie fu11her to the east. The Chapter examines how Cote d' Ivoire has distorted the history of
the Parties' conduct by omitting key information from the period after it achieved
independence in 1960. and from the fifteen years between 1992 and 2007, a period when
extensive mutual practice in the relevant area, as well as cooperation between both States
through their respective oil companies, was occurring. This mutual practice, extending over
five decades, demonstrates the Parties' shared understanding and tacit agreement that their
maritime boundary follows a customary equidistance line. The Chapter closes by showing
that the undisputable representations made by Cote d' lvoire, and relied upon by Ghana in
good faith for more than five decades to develop its oil industry, estop Cote d. lvoire from
objecting at this late stage to the well-established customary equidistance boundary.

1.23

Chapter 3 responds to Cote d·lvoire's arguments on the delimitation of the maritime

boundary within 200 M, as set out in Chapters 6 and 7 of the Counter-Memorial. It begins by
noting that the maritime boundary between Ghana and Cote d' lvoire has been agreed. There
is thus no need for the Special Chamber to delimit a new boundary in this case. But even if
delimitation were called for, Cote d' lvoire's approach would not be the right one.

1.24

Chapter 3 sets out the fundamental contradiction between Chapters 6 and 7 of the

Counter-Memorial. In its Chapter 6, Cote d' Ivoire argues that the proper method of
delimitation in this case is the "angle bisector method", which, it correctly points out, has
been used when international courts and tribunals have found it impossible to construct an
equidistance line. But then in its Chapter 7, Cote d'Ivoire goes on to construct such a line,
-8-

DELIMITATION GHANA/Côte d’Ivoire

1290

and argues that its proposed equidistance line produces an equitable result. In doing so it
fatally under111ines its own bisector argu111ent. Even ignoring this contradiction and viewing
Cote d' lvoire' s case on the bisector in isolation fro111 its inco111patible argu111ents in its
Chapter 7, there is absolutel y no justification for the adoption of a bisector approach in the
geographical circu111stances present in this case. Cote d" lvoire · s half-hearted atte111pt to do so.
in the face of case law which it si111ply ignores, fails , leaving it clear that. if the boundary falls
to be delimited, the

~

issue in this case is the correct application of equidistance

111ethodology.

1.25

Accordingly. the application of equidistance forms the heart of Chapter 3. In it, Ghana

explains why Cote d' lvoire has wrongly applied equidistance 111ethodology to the geographic
circu111stances of this case. It has, for example, completely ignored the concept of "·relevant
coasts", the deter111ination of which is an essential precursor to the drawing of a provisional
equidistance line. This failure is compounded when Cote d' Ivoire ignores its own official
cha11s and proceeds to identify erroneous base points, in reliance on its very recent satellite
photography and recalculations of the low-water line, without supplying the underl ying
technical data on which those new, post-litigation calculations were made. Ghana goes on to
show how this leads to a contrived "equidistance" line, which Cote d' Ivoire attempts to
"adjust" based on allegedly "relevant circumstances" which are both fictitious and irrelevant.
The relevant coasts are, contrary to Cote d' lvoire · s unsuppo11able presentation of the
geography, neither concave nor convex. There are no unusual or anomalous geographic
features that affect the provisional equidistance line, much less that cause it inequitably to cut
off the maritime entitle111ents of either Party. Cote d' lvoire's "adjusted" equidistance line is
therefore as contrived and unsupportable as its angfe bisector. Both are unsupported by the
case law; neither produces an equitable result.

1.26

Chapter 3 shows how equidistance methodology is properly to be applied . The

relevant coasts are first identified, and base points are established along the low water line as
depicted on the Parties' official charts, which they agreed in 2014 to use for the purpose of
fixing the precise coordinates of the boundary . The provisional equidistance line constructed
from those base points is then adjusted in light of relevant circumstances. In this case, there
are none of a geographical nature, since the relevant coasts are straight and devoid of any
a110111alous features . The only truly relevant circu111stance is the prolonged and consistent
-9-
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practice of the Parties recognizing a customary equidistance boundary. To achieve an
equitable result the provisional equidistance line must be shifted slightly to match the
customary boundary line. The result passes the non-disproportionality test, and is equitable to
both Parties.

1.27

Building on the previous Chapters concerning the Parties· tacit agreement on the

existence and location of a customary equidistance boundary within 200 M, Chapter 4
addresses the delimitation of the continental shelf beyond 200 M. Here, Ghana describes the
Parties' respective entitlements to the areas beyond 200 Mas reflected in their submissions to
the CLCS in 2009. Those submissions_are a powerful illustration of the Parties· agreement on
the existence and location of their maritime boundary within and beyond 200 M.

1.28

Belatedly, and remarkably, Cote d" lvoire then went on to file a second CLCS

submission on 24 March 2016. a mere eleven days before the filing of its Counter-Memorial.
Chapter 4 addresses the belated submission, before going on to demonstrate that the equitable
solution called for by Article 83( I) of UN CLOS consists of an extension of the customary
equidistance boundary that separates the Parties· maritime areas within 200 M to the outer
limits of the continental shelf.

1.29

Chapter 5 addresses Cote d"lvoire·s unfounded allegations that Ghana has violated

international law in several respects: in pat1icular, that it violated Cote d' lvoire ' s sovereign
rights under general international law and UNCLOS, the "general obligation to negotiate in
good faith''. the obligations under Article 83(3) of UNCLOS, and, for good measure, the
Special Chamber·s Order of 25 April 2015.

1.30

Tackling each of these allegations in turn, Ghana demonstrates that they are

unfounded. There has been no violation of Cote d" Ivoire' s sovereign rights, principally
because, as the rest of the Reply demonstrates. the area in question is subject to Ghana 's
sovereignty or sovereign rights. In any event, Cote d'lvoire' s arguments on the question of
sovereign rights are unsupported by authority, principle, or the evidence. Accordingly, the
question of compensation does not arise. Nor is there a legal basis for Cote d'lvoire 's claimed
right to information, and its requests are over-broad and take no account of the commercial

- IO-
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nature of the infor111ation or the intellectual property rights which 111ay attach to it. In respect
of co111pensation for an y oil extracted by Ghana fro111 any area that 111ay be found by the
Special Cha111ber to belong to Cote d' Ivoire, the Parties are in agree111ent that this should, in
the first instance, be a 111atter for negotiation between the111 following the Special Cha111ber·s
Judg111ent. Ghana reserves the right to advance, at that stage. its own clai111 for da111ages in
respect of losses caused by the conduct of Cote d ' Ivoire, which has interfered with Ghana· s
oil develop111ent activities in its own waters and continental shelf.

1.31

As to the allegation that it has failed to negotiate in good faith , Ghana regrets that

such a claim has been advanced . The record shows this allegation to be wholl y unfounded:
Ghana has acted in good faith throughout, including through ten rounds of negotiations, at all
stages of which it acted constructively and in a spirit of neighbourly cooperation, even when
faced with Cote d' lvoire ' s repeated changes of position and unrealistic de111ands. The same
applies to A1ticle 83(3): Ghana has done nothing that could possibly be construed as
jeopardising or ha111pering the determination of the Parties ' mariti111e boundary. Such a
determination cannot be jeopardized or hampered by the continuation of peaceful economic
activity which has reflected the status quo for many years.

1.32

Finally, Chapter 5 addresses the Order of 25 March 2015, demonstrating that Ghana

has faithfully complied with every aspect of that Order.

1.33

Volume I concludes by setting out Ghana·s Submissions .

- 11 -
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CHAPTER2
THE CUSTOMARY EQUIDISTANCE BOUNDARY: COTE D'IVOIRE'S
DISTORTION OF THE HISTORY OF THE PARTIES' CONDUCT
I.

2.1

Introduction

As set out in Ghana's Memorial, over a period of more than five decades (from 1957

to 2009) the conduct of Ghana and Cote d' lvoire has been consistent and unambiguous in
relation to the existence of a settled maritime boundary following an equidistance line .
Specifically, that practice shows that:

Firs/ , both States have explicitly accepted the general and well-established
principle of equidistance as the appropriate and equitable approach to the
delimitation of their maritime boundary, in accordance with international law.

Second, both States have acted on the basis that the principle of equidistance
should and does specifically appl y to the delimitation of their common
maritime boundary.. .. 9
2.2

In its Memorial , Ghana provided a detailed account of the conduct of both States over

five decades. This conduct was supported by extensive evidence in the form of national
legislation, presidential decrees, diplomatic correspondence, public statements, and
representations

before third

States and

international

organisations.

Moreover, as

demonstrated in the Memorial, the conduct of both States as to the exi stence of an
international boundary represented by the "customary equidistance line" is reflected in- and
accompanied by- consistent and abundant cartographic material from both official and
corporate sources. In its Memorial , Ghana put this_material before the Special Chamber. 10
Taken as a whole, the evidence unambiguously establishes that both Parties, for more than
five decades, recognised and respected a maritime boundary that followed an equidistance
line beginning at the land boundary terminus at BP 55. Both Parties also made repeated

9

'

MG, paras. 3.2-3.3 .

0

See ibid. , paras. 3.8-3.69.
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official and public representations to this effect, and each Party relied on the representations
made by the other. 11
2.3

Notwithstanding the clarity of Ghana' s case. Cote d" lvoire argues that five decades of

consistent practice are without legal foundation or consequence, and that Ghana · s case is
somehow confused. based variously on assertions of tacit agreement, custom. and estoppel. 12
Cote d"lvoire argues that there is no basis to consider a ·'customary equidistance line'· as the
Parties· maritime boundary. and that the evidence on which Ghana relies is not relevant or
probative. However. as will be shown below, it is Cote d"Ivoire·s case that is without
foundation and unsupported by the evidence.
2.4

First , Cote d"lvoire asserts that Ghana·s claim is based on the alleged existence
between the Parties of a '·special, bilateral custom··, 13 but that Ghana has failed to justify the

two conditions necessary for such a rule to emerge (consent and opinio juris). 14 This 1s a
fundamental misrepresentation of Ghana· s case.
2.5

As set out in the Memorial , Ghana·s reference to a ·'customary" maritime boundary

refers to the existence of a specific boundary Iine that both Patties have recognised and
respected over the course of more than five decades by their mutual, sustained, and consistent
conduct. 15 This pattern of conduct points unequivocally to an agreement by the Parties as to
the existence and orientation of a common maritime boundary: one that starts at the land
boundary at BP 55 and then follows an equidistance line. Ghana has never argued that this
"customary equidistance line"' reflects a bilateral custom . The term ·'customary equidistance
line" simply refers to the fact that both Patties have, over a period of many decades, mutually
followed an equidistance line in their practice. As Ghana has consistently maintained, the
customary line is a reflection of the Parties· tacit agreement as to the existence of a maritime
boundary that follows an equidistance line, as distinguished from a formal boundary treaty. 16

11

See ibid. , paras. 3.70-3.96.

11

See CMCI, paras. 3.18-3.25 .

13

Ibid. , para. 3.23 ("cowume speciale, bilalerale" ).

14

Ibid. , paras. 3.21-3.23.

15

MG, para. 3.3.

16

See ibid. , para. 3.1 ("Ghana and Cote d' Ivoire have not formally delimited their common maritime

boundary".).
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Second, Cote d·lvoire challenges the notion that there exists a tacit agreement as to a

maritime boundary based upon an equidistance line. Cote d·lvoire argues that the maritime
boundary has never been formally delimited, that different views have been expressed by the
Parties over time as to the method that should be followed for the delimitation and that, in
view of persistent uncertainties, it has repeatedly asked Ghana to abstain from undertaking
activities in the "disputed area", i.e., the area it now considers to be subject to a dispute. In
order to substantiate this claim , Cote d' Ivoire relies heavil y on just two brief and isolated
episodes: an alleged proposal for a method of delimitation other than equidistance in 1988
and, in 1992, a suggestion that both States abstain from activities in the area pending final
delimitation. This argument is contradicted by the evidence before the Special Chamber,
which demonstrates that, since the mid- I 950s, the overwhelming practice of both States has
been consistently to treat the customary equidistance line as the limit of their national
jurisdiction at sea. Moreover, this well-established and consistent conduct is in no way
undermined by the 1988 and I992 episodes: Cote d' Ivoire itself treated the positions it
expressed on those two occasions as being without consequence, and continued, without
interruption until at least 2009, to respect the customary equidistance line as the international
boundary.
2.7

Third, Cote d' Ivoire challenges Ghana' s invocation of the principle of estoppel ,

asserting that the argument is intended to circumvent the requirements of ·'custom", which it
claims that Ghana has not proven_l7 Cote d' lvoire·s assertion reflects its confusion as to the
nature and function of the estoppel principle. Estoppel is not invoked by Ghana as a
foundation for its claim that the maritime boundary follows an equidistance line. Ghana relies
upon the principle of estoppel to prevent Cote d' Ivoire from ignoring and abandoning its own
long-standing practices and representations, and from abruptly claiming a new and entirely
different line.
2.8

The present chapter focuses on these inter-related arguments, by which Cote d' lvoire

seeks to deny the existence of a tacit agreement and of obligations under international law
which prevent it from invoking a claim to a maritime boundary that is not based on
equidistance. Section II explains how the Counter-Memorial offers a distorted account of the
Parties ' conduct, by its silence on the practice that led to the emergence of the customary

17

See CMCI, para. 5.7.
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equidistance line as from the mid-I 950s, and by ignoring the context in which Cote d" lvoire·s
statements in I988 and 1992 were made. Section III addresses the Counter-Me111orial"s leap
from 1992 to 2007, ignoring a period of fifteen years in which practice and cooperation
between the Parties was extensive, consistent, and supportive of their conduct over the prior
three decades. This mutual practice reflects the common understanding of both Parties as to
the existence of a customary maritime boundary based on equidistance. The Chapter closes
by showing that Cote d"lvoire made repeated representations in relation to this shared
maritime boundary along an equidistance line. and that Ghana relied upon these
representations over a period of more than five decades, in order to develop its oil industry.
Such consistent practice- representation and reliance repeated over half a century- operates
to estop Cote d"lvoire from objecting to the well-established customary equidistance
boundary.
II.

2.9

Cote d'lvoire's Disregard for the Emergence of a Tacit Agreement and DeContextualised Presentation of Its Statements in 1988 and 1992

Cote d' Ivoire argues that the bilateral talks undertaken by the Parties "between 1988

and 2014" with a view to delimiting the common maritime boundary: "are themselves
evidence of the fundamental disagreement between the Parties on the method of delimitation
and, a forliori , on the deli111itation of their 111aritime boundary". 18 In taking this approach,
Cote d' lvoire places particular e111phasis on the position it claims to have expressed on just
two occasions before 2009. 19 These occurred in July 1988, at the 15th Ordinary Session of
the Joint Com111ission on Redemarcation of the Ghanaian-lvorian Border (hereinafter the
"Joint Com111ission on Rede111arcatio11"),20 and four years later in 1992, in response to a
request by Ghana to resume discussions on the 111aritime boundary and exchange seis111ic
data.2 1 Cote d' Ivoire clai111s that the 111inutes of the proceedings of the 1988 111eeting. and the

18
Ibid. , para. 4.11 ("en/re 1988 et 201./"; "son/ la preuve meme du desaccord.fondamental entre les Parties sur
une methode de de/imitation, et a.fortiori sur la delimi1ation de leur(,-ontiere maritime"). See also ibid , paras.
4.10-4.24.
19

Ibid. , paras. 2.33-2.47; 4.12-4.20.

20

Republic of Ghana and Republic of Cote d' Ivoire, Proces-verbal de la I 5eme session ordinaire de la
Commission mixte de reabornemenl de la.fi-onliere ivoiro-ghcmeenne [Minutes of the 15th Ordina,y Session of
the Joint Commission lo Redemarcale !he lvorian-Ghanaian Border/ ( 18-20 July I988). CMCI , Vol. Ill, Annex
12.
" Telegram from H.E. Amara Essy, Minister of Foreign Affairs of Cote d' Ivo ire, to H.E. Konan N' Da,
Ambassador of Cote d' Ivoire to Ghana (I Apr. 1992). CMCI, Vol. Ill , Annex 16; Telegram from H.E. Kanan

- 16 -

reply of ghana

1297

two telegrams exchanged in 1992 between the lvorian Ministry of Foreign Affairs and Cote
d" lvoire ·s Ambassador in Accra, are sufficient to establish that Cote d" lvoire objected to
Ghana·s reliance on the customary equidistance line. An examination of the evidence shows
that Cote d"lvoire·s claims are without merit.
2.10

Cote d" lvoire claims that. in 1988, it presented Ghana with an alternative method of

delimitation that was not based on equidistance. It fu1ther claims that the exchange of
telegrams in 1992 demonstrates that the lvorian side requested a suspension of all activities in
an '·area which was to be delimited·'.22 In connecting these two episodes to the beginning of
formal negotiations between the Parties on the delimitation of their maritime boundary.
sixteen years later in 2008, Cote d"lvoire attempts to show that there was constant
disagreement and opposition between the two States on the location of the maritime
boundary. The claim is hopeless: the evidence before the Special Chamber proves that there
was no disagreement-and no dispute-at any time before 2009.
2.11

Indeed, an examination of the minutes of the 1988 Joint Commission on

Redemarcation and the 1992 telegrams, together with a comprehensive review of the context
in which these documents were prepared, shows that Cote d'lvoire·s conduct between 1988
and the formal beginning of the negotiations in 2008 was entirely consistent with its previous
practice over three decades in suppo1t of the equidistance line. As developed below, Cote
d' Ivoire continued to recognise, respect. and benefit from the customary equidistance line
between 1988 and 2009. as it had since its independence. Most importantly, Cote d" lvoire
and Ghana actively cooperated in their oil and natural gas industries, including in the area
subject to the present dispute, and did so in reliance upon the customary equidistance line.
2.12

In this context, it is important to note the use that each Pa1ty makes of different dates

for different purposes. Ghana· s understanding is, and has always been. that the dispute
between the Parties started on 23 February 2009. It was on this day, during the Second
Meeting of the Joint lvoro-Ghanaian Commission of the Demarcation of the Maritime Border
between Cote d' Ivoire and Ghana, that Cote d' Ivoire abruptly changed course, unexpectedly
repudiating the customary equidistance line (and indeed the principle of equidistance in its

N' Da, Ambassador of Cote d' Ivoire to Ghana. to H.E. Amara Essy, Minister of Foreign Affairs of Cote d"Jvoire
(30 Apr. 1992). CMCI , Vol. Ill, Annex 17.
22

CMCI, para. 4.16 ("/a zone

ade/imiler"' ).
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entirety). and presenting a new line on which it had never previously relied-the so-called
·'geographic meridian approach" based on meridian 2°52· 11 ·· .23 It did so only after the
discovery ofoil on Ghana 's side of the equidistance line.
2.13

Ghana regrets that Cote d·lvoire has presented so partial and inaccurate an account of

the facts, one that distorts the evidence that is available to the Special Chamber on the
existence of a tacit agreement on the customary equidistance boundary. In particular, Cote
d·lvoire is totally silent about the development of its oil industry. including its extensive
exploration. development and production activities- from the date of its independence until
the years immediatel y preceding the 1988 meeting of the Joint Commission on
Redemarcation-and the evidence of.recognition of the customary equidistance boundary
that these activities generated. It also ignores the significant activities that occurred in the
relevant area between 1988 and 1992 and between 1992 and 2007. 24 Instead, it takes refuge
in two isolated events, which, as will be shown below. are minor outliers, at most, in the five
decades of consistent mutual practice between the Parties.
A.

The Parties' Mutual Understanding of the Customary Equidistance Boundary before
the 1988 Meeting of the Joint Commission on Redemarcation ( I950s- I 988)

2.14

According to the Counter-Memorial, Cote d· lvoire' s oil activities between the mid-

1950s and 1988 were limited, reaching a momentary golden age with the concession
agreement signed in 1970 by the consortium led by Esso, and renewed in 1975. Out or the
five pages that Cote d' lvoire dedicates to the description of its oil activities in Chapter 2 of
the Counter-Memorial ,25 three are devoted to commenting on Presidential Decrees 70-618
and 75-769 concerning these Esso concessions.26 In this way, Cote d·lvoire doubly
misrepresents the facts: (I) it fails to mention numerous other activities that took place prior
to the 1988 meeting of the Joint Commission on Redemarcation in what both Parties
understood to be their respective maritime areas on either side of the customary equidistance

23

MG, para. 3.105.

24

Ghana discussed these activities at length in its Memorial. See ibid., paras. 3.8-3.52. Cote d' lvoire 's CounterMemorial does nothing to counter thi s evidence.

25

See CMCI, Chapter 2, Section 111.8.

26

CMCI, paras. 2.96-2.106.
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boundary, and (2) it attempts to downplay the role of the Esso concessions of 1970 and 1975
by presenting the facts related to them in an incomplete fashion.
I.

2.15

Mutual Practice in the Relevant Area Prior to 1988

Ghana and Cote d·lvoire·s offshore activities can be traced back to the years

immediately preceding their respective dates of independence, obtained in 1957 and I960
respectivel y.27 As described in the Memorial (but ignored by Cote d' lvoire ), in the period
from I957 to 1988, several major developments occurred in both countries· offshore
industries: important concession agreements were signed with international oil companies
that led to extensive exploration. development and production activities: national legislation
was adapted to the challenges these new activities presented; and national oil companies
(GNPC and PETROCI) were established to implement and give effect to the oil policies and
strategies of each of the two Governments. These were extensively addressed in Chapter 3 of
Ghana's Memorial. 28 In this Repl y, a brief recapitulation of the main stages of development
of both States ' mutual practice- on which Cote d"lvoire is silent-is appropriate.
2.16

Ghana' s first offshore concession was awarded to Gold Coast Gulf Oil Co. in

February 1956. This concession covered I00 square miles of land, I00 square miles of
lagoon. and coastal waters in the extreme southwest of the country. It was bounded on the
west by an equidistance line. Similarly, as early as 1957, Cote d' Ivoire granted its first
offshore oil concession up to the limit of its territorial sea-three miles at the time- to
Societe Aji-icaine des Petroles. It was bounded to the west by the 6°W meridian, and to the

east by the equid istance boundary with Ghana, matching the western limit of Gold Coast Gu lf
Oil Co."s concession from Ghana. 29 A I959 n:~P from the Bulletin <~[ the American
Association of Petroleum Geologists shows how the licensed areas of Ghana and Cote

d' Ivoire reflected both States· early acceptance of the customary equidistance line. 30
Considering that in those years both States were going through their respective independence
processes, the only available sources of cartographic material illustrating these kinds of
activities are from the corporate sector.
27

See MG, paras. 3.8-3.10, Figures 3.1 and 3.2.

28

See ibid , paras. 3.1-3.69.

29

See ibid., para. 4.21.

30

Ibid., para. 3.10, Figure 3.2.
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2.17

The 1960s saw the first major developments in the offshore oil industry of the Tano

Basin. This was marked by Ghana·s division of its offshore area into 22 new concession
blocks, and the implementation in 1968 of the demarcation of Block- I, which was bounded
on the west by the customary equidistance I ine. Figures 2.1 and 2.2,31 reproduced below,
show not only that Ghana·s western concessions limits were bounded by the customary
equidistance line. but also that this line constituted a boundary that extended seaward beyond
the concessions themselves.
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Figure 2.1: Ghana's Offshore Oil Concessions, 1968

31

MG, Figure 3.3, Map of Ghana Showing the 22 Offshore Oil Concessions [in 1968} in G. 0 . Kesse. "The
Search for Petroleum (Oil) in Ghana•·, Ghana Geological Survey, Report No . 78/ 1 (17 July 1978), p. 8. MG,
Vol. II , Annex M20; Vol. VIII , Annex 95 ; MG, Figure 3.4. Concessions on Ghana continental she/f(Fig. 13) in
L. D. Littlefield, "Petroleum Developments in Central and Southern Africa in 1968", The American Association
f!f Petroleum Geologists IJ11/letin, Vol. 53, No. 8 (August I969). MG, Vol. II , Annex M54; Vol. VIII , Annex 93 .
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Figure 2.2: Ghana's Offshore Concessions, 1968

2.18

In December 1968, Ghana awarded Blocks 1 and 2 to Mayflower Volta Petroleum,

the local subsidiary of the Israeli National Oil Corporation. 32 Volta Petroleum commenced
exploration activities in the concession by acquiring over 900 km of 2D seismic data in 1969.
The following year, in July 1970, it drilled the first exploration well-Tano 1-1-in the
Tano/Cape Three Points Basin, approximately 12.5 km east of the customary equidistance
boundary, in its block immediately adjacent to Cote d'Ivoire. 33 Further drilling activities in
the Tano/Cape Three Points Basin continued after 1970. For instance, the CTP-1 well was
drilled by Mobil Zapata in November 1973, resulting in a small gas discovery; and the South
Dixcove 4-2X well was drilled by Phillips Petroleuni""in May 1975. 34
2.19

Similar developments took place on the lvorian side of the customary equidistance

boundary during the 1970s. In 1970, Cote d'Ivoire concluded its first important oil
concession agreement with a consortium led by Esso, which also involved Shell and the Erap
Group. The contract area of this agreement was bounded to the east by the customary

G. 0. Kesse, "The Search for Petroleum (Oil) in Ghana", Ghana Geological Survey, Report No. 78/1 (17 July
1978). MG, Vol. VIII, Annex 95.

32

33

Ibid. See also MG, para. 3.16.

34

See Petroconsultants S.A., Ghana Synopsis 1980 (July 1981). MG, Vol. II, Annex M37.

- 21 -

DELIMITATION GHANA/Côte d’Ivoire

1302

equidistance boundary. 35 Esso. as the operator of this consortium. commenced exploration
activities with the acquisition of 2D seismic data in 1970. Five years later. the Esso
consortium agreement was renewed. 36 The consortium acquired over 6,000 km of2D seismic
data and drilled twenty offshore wells. This drilling activity resulted in an oil discovery at the
Belier field in 1974. 37 A production-sharing model contract published by Cote d"lvoire in
1975 reflected a clear and unambiguous recognition of the customary equidistance
boundary. 38 The same year. Cote d'lvoire·s national oil company. PETROCI , was founded.
The 1970s were thus a key period in the development of lvorian offshore oil industry. which
was based on an approach that recognised and respected the customary equidistance
boundary.
2.20

In 1976, a year after the renewal of the Esso concession. Cote d' Ivoire extended its

concessions deeper into its maritime area. granting a concession south of Esso·s block to a
consortium operated by Phillips Petroleum. The Phillips concession was bounded in the east
by the same equidistance line recognised in the 1970 lvorian Presidential Decree as the
border with Ghana, as shown in Figure 2.3 on the following page. 39 An official map
published by the lvorian Ministry of Economy and Finance in 1976 showing this new
concession depicts the customary equidistance boundary with labels showing the dashed
boundary line in the map's legend as ''.fi'ontiere'·. The Phillips consortium acquired over
9.000 km 2 of seismic data and drilled two wells before 1977. The consortium then acquired

Republic of Cote d' Ivoire, Conve111ion e/1/re le Couverne111en1 e/ les socieles Essa. Shell. et ERAP, re/alive a
la recherche. a la produclion et au 1ra11.1porl par canalisations des hydrocarbures !iq11ides aux ga:eux sur le
1erri1oire de la Republique de C61e d'Ivoire [Convention between the Government and Esso, Shell, and ERAP,
on the exploration, production and transpo1tation by pipeline of liquid to gas hydrocarbons in the territory of the
Republic of Cote d'Ivoire], adopted 14 Oct. 1970, published in Journal O.fjicie/ de la llepublique de Cote
d'Ivoire (26 Oct. 1970), English translation reprinted in Basic Oil laws & Concession Conlracls, Supplement
No. XLVIII (48) (Barrows, 1977). MG, Vol. IV, Annex 33. See also MG, Figure 3.5.
15

36
Republic of Cote d' Ivoire, Deere/ no. 75- 769 de 29 octobre /975, portanl sw le de11xie111e renouve!!emenl du
permis de recherches d"hydrocarbures no. I [Decree No. 75-769 of 29 October 1975, Regarding Second
Renewal of the Exploration License No. I] , published in Journal Officiel de la Republique de C61e d'Ivoire (27
Nov. 1975). MG, Vol. V, Annex 35.
37

See Petroconsultants S.A., lvo,y Coas/ Synopsis 1978 {Including Curre/11 AclivilJ'l (Mar. 1979). MG, Vol. II,
Annex M36.

38

Republic of Cote d' Ivoire, S1andard Prod11c1ion-Sharing Contracl Issued 1975, reprinted in Basic Oil Laws &
Concession Comracts, Supplement No. XLI (41) (Barrows, 1975), p. 29. MG, Vol. IV, Annex 34.
'" MG, Figure 3.7, Ministry of Economy and Finance, Secretary of State of Mines, Hydrocarbon Directorate of
the Republic of Cote d' Ivoire, Perm is de Recherche dHydrocarbures (SRC 893) / Hydrocarbons Exploration
Per111it] (Cote d'Ivoire) reprinted by Ghana Geological Survey (23 March 1976, Ghana). MG, Vol. II, Annex
M2.
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over 13,000 km of 20 seismic data and drilled eight exploration wells between 1979 and
1985.40 This resulted in the Assienie- IX and B-3X gas and condensate fields discoveries in
Block B which, by 1983, was bounded to the east by the customary equidistance line, shown
in Figure 2.4 on the following page. 41

B
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Figure 2.3: Cote d'Ivoire Petroleum Research Permits, 1976

40

See Petroconsultants S.A., lv01y Coast Synopsis 1985 (Mar. 1986). MG, Vol. II, Annex M41.

41

MG, Figure 3.8, Societe Nationale d'Operations Petro/ieres de la Cote d'Ivoire (PETROCI), Permis des
hydrocarbures en Cote d'Ivoire et position des puits [Hydrocarbons Permit in Cote d'Ivoire and Location of
Wells] (20 Jan. 1983, Cote d'Ivoire). MG, Vol. II, Annex M3.
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Map Excerpt

Figure 2.4: Cote d'Ivoire Petroleum Permits and Well Locations, 1983
2.21

The existence of a mutual understanding of the existence of the customary

equidistance boundary is reflected in the practice of both States during this period. Mirroring
its Ivorian concession block, Phillips also acquired six offshore concession blocks in
Ghanaian waters in 1975, following Mayflower Volta Petroleum's exit from the Tano Basin.
Two of these blocks, 1S and IP, were bounded to the west by the customary equidistance
line. Phillips began active exploration with the acquisition of over 3,000 km of its extensive
PH-GH-1975 series of 20 seismic data. This seismic data extended over Block IP into the
easternmost part of Block B, Phillips's concession on the lvorian side of the customary
equidistance line. 42 A map by Phillips, reproduced on the following page as Figure 2.5, 43
shows its concessions in both States, adjacent to each other on either side of the customary
equidistance boundary. Based on the analysis of this seismic data, Phillips proceeded to
conduct extensive exploration activity on both sides of the customary equidistance line
pursuant to concession rights it had acquired from both Ghana and Cote d'Ivoire. For

Phillips Petroleum Company, Ivory Coast Regional Composite Seismic Depth Map (c. 1984, United
Kingdom). MG, Vol. II, Annex M58 (including the results from Phillips's seismic survey conducted in Cote
d'Ivoire in 1977).

42

43

MG, Figure 3.11, Phillips Petroleum, North Tana IX Prospect (Sept. 1980). MG, Vol. II, Annex M56
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instance, in its Ghanaian blocks. an active drilling campaign led to the discovery in 1978 of
the South Tano field with the South Tano IS-1 X well. This was followed a year later by a
discovery in the North Tano field with the North Tano IN-1 X well. 44
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Figure 2.5: Phillips Petroleum Cote d'Ivoire and Gha na Offshore Concessions, 1980

2.22

In the midst of these oil-related activities, Cote d' lvoire also enacted legislation to

clarify the legal framework applicable to its offshore activities. A1iicle 8 of the 1977 Act on
Delimiting the Maritime Zones placed under the National Jurisdiction of the Republic of the
Ivory Coast formall y recognised the principle of equidistance as the most appropriate method

of delimitation of Cote d' lvoire's maritime boundaries (in the absence of any a contrario
agreement by the Parties).45

" See Petroconsultants S.A., Chana Synopsis 1980 (July 1981 ). MG, Vol. 11 , Annex M37.
45
Republic of Cote d' Ivoire, Law No. 77-926 on Delimiting the Maritime Zones placed under the National
Jurisdiction of the Republic of Ivory Coast, adopted on 17 Nov. 1977, reprinted by United Nations
DOALOS/OLA - National Legislation, Art. 8. MG , Vol. IV , Annex 24. See also MG , paras. 3.29-3.31.
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Cote d"lvoire argues that Article 8 of the 1977 Law only reflects ··the state of the law

46
with regard to maritime delimitation'", and that it does not constitute an acceptance by Cote

d"lvoire of equidistance as the method of delimitation for ··the future establishment of
maritime boundaries··_ 47 It is difficult to understand the logic of this argument. Whatever their
nature, rules are. by definition, intended to display their effects in the future . When a rule is
not considered likely to produce acceptable effects in the future. it is amended or repealed.
Yet, as already noted in the Memorial, the 1977 Law was deposited with the United Nations
Division for Ocean Affairs and the Law of the Sea. and it has never been repealed. rescinded
or amended. On the contrary. its content has been reaffirmed in other national legislation of
48
Cote d"lvoire. including laws concerning fishing. navigation. and petroleum.

2.24

Cote d"lvoire relies on the Barbados v. Trinidad and Tobago award to support the

view that the enactment of the 1977 Law did not result •'in any form of recognition of. or
49
acquiescence in, the equidistance line as a definitive boundary by any neighboring State··_

Yet Ghana does not argue that the enactment of the 1977 lvorian Law is, as Cote d"lvoire
apparently claims. to be understood as a form of consent to the demarcation of a particular
boundary with another State. The effect of enacting the 1977 Law was to recognise that, as a
matter of principle, equidistance was the appropriate method for delimiting Cote d"lvoire·s
maritime boundaries with neighbouring States. In this way, the enactment of the 1977 Law
confirms that the practice of Cote d' Ivoire up to that date-and for three decades thereafterin respect of its maritime boundary with Ghana was properly based on equidistance.
2.25

For the 34 years following 1977. fill the oil concessions granted by Cote d"lvoire in its

easternmost offshore areas were limited in the east by the boundary it recognised with Ghana,
and

fill of Cote d·lvoire·s exploration and production activities were conducted to the west of

46

CMCI, para. 4.32 ("l"elat du droit en matiere de delimitation maritime" ).

47

Ibid. , para. 4.60 ("I ·etablisse111ent_&!.!!r. des_f,-0111ieres maritimes'') (emphasis in original).

48

MG , para. 3.31 (citing Republic of Cote d"lvoire, Loi no. 86-./78 du lerjuillet 1986 relative i, la peche /Lall'
no. 86-./78 of I July 1986 relating to fisheries}, published in Journal 0/jiciel de la Republique de Cote d 'Ivoire
( 14 July 1986). MG, Vol. IV , Annex 26; Republic of Cote d' Ivo ire, Law No. 96-669 on the Petroleum Code,
adopted on 29 August 1996, reprinted in South & Central Af,-ica. Basic Oil Laws & Concession Contracts.
Supplement No. 133 (Barrows, 1998). MG, Vol. IV, Annex 27).

49

CMCI , paras. 4.33-4.34 (citing Barbados v. Trinidad and Tobago, UNCLOS Annex VII Tribunal, Award ( 11
Apr. 2006) (hereinafter "Barbados v. frinidad and Tobago, Award"), para. 365) (emphasis added).
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that boundary line.50 After the discovery in 1974 of Cote d' lvoi re·s first offshore field , Belier.
no less than 27 wells were drilled on the lvorian side of the customary equidistance boundary.
resulting in 14 discoveries, none of which were located on Ghana·s side of the customary
equidi stance line. Likewise. fill of Ghana ·s westernmost oil concessions extended to the
customary equidistance boundary with Cote d'Ivoire, and fill of Ghana·s oil exploration and
exploitation activities were carried out to the east of that boundary. On this practice, too. Cote
d·lvoire· s Counter-Memorial maintains a complete silence.
2.26

In the early 1980s. Ghana readjusted its concess ion blocks. Despite significant

changes in the confi guration of the new blocks, the customary equidistance boundary with
51
Cote d"Ivoire always remained the western limit ofGhana·s concess ions. This was the case

in respect of the blocks along the boundary, which were divided into Block I and Block 1-N.
52
and once again granted to Phillips. The company went on to drill four additional we ll s to

appraise its earlier discoveri es, until it relinquished its acreage in Ghana in 1983 . Soon after.
Ghana founded its national oil company, GNPC, and began an active campaign to promote its
offshore areas to international oil companies. Events were held in London, Houston and
53
Calgary as part of Ghana·s petroleum promotion tour in 1984. Based on Ghana·s public

representations, which in turn relied on the practice of Cote d"Ivoire, the Govern ment of
Canada funded the acqui sition of new seismic data on the relinqui shed Phillips acreage. This
seismic survey respected the customary equidistance boundary wi th Cote d' lvo ire, as did the
drilling of appraisal wells in the South Tana field , under a programme undertaken by the
Petro Canada International Assistance Corporation.
2.27

54

All of these activities. as well as the legal and institutional developments concerning

both States' offshore oil industries, took place fo1•-more than two decades before the 1988

50

MG, para. 3.33.

51

Geophysical Service Inc., "Republic of Ghana plans to offer offshore blocks for bidding". Marine 1,;eJ11s
Bulletin ( 1983). RG , Vol. IV, Annex 152.

52

Petroconsultants S.A., Ghana S)111opsis 1980 (July 1981 ). MG, Vol. II , Annex M37.

53

MG, para. 3.48 (citing H. Schissel, "Petro-Canada Looks to Africa", 71,e Journal of Commerce Online (20
Jan. 1987), available at http://www.joc.com/petro-canada-looks-africa_ l 9870120.html. MG , Vo l. VIII , Annex
98.)
54

MG, paras. 3.47-3 .48. See also H. Schissel, "Petro-Canada Looks to Africa·•, The Journal of Commerce
Online (20 Jan. 1987), ava ilable at http://www.joc.com/petro-canada-looks-africa_ l9870120 .htm l. MG , Vol.
VIII , Annex 98.
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meeting of the Joint Commission of Redemarcation. The practice consistently indicates that
both States shared a mutual understanding of the existence of the customary equidistance
boundary. It fu1ther confirms that it was on the basis of such an understanding that they
demarcated their offshore concession blocks on their respective sides of that boundary.
Neither Cote d' lvoire nor Ghana ever deviated from this position ; nor did either State ever
raise any objections to the acts of the other.
2.

2.28

Misrepresentation of the Content oft he 1970 and the 1975 lvorian Presidential
Decrees

Of all the activities referred to above, the two concessions awarded to the Esso

consortium are perhaps the most impo1tant in reflecting the mutual understanding of the
customary equidistance boundary before 1988. It is therefore not surprising that, to these
concessions, Cote d'Ivoire devotes three out of the five pages of the Counter-Memorial which
describe the totality of its oil activities. 55 However, the explanation and description it gives of
the two lvorian Presidential Decrees that authorised these two concessions are erroneous.
2.29

In Paragraph 2. I00 of the Counter-Memorial, Cote d' lvoire quotes from Presidential

Decree 70-618, which granted a concession to the Esso consortium. The excerpt chosen by
Cote d' lvoire provides that the coordinates of points A, 8 , K, L, M and T limiting the
concession "are approximate".56 Cote d'Ivoire argues that this expression is a clear caveat,
proving that there was no tacit agreement as to the equidistance line and that the eastern limit
of the concession was only intended for practical use related to the development of oil
activities. 57
2.30

Yet Cote d' Ivoire fails to mention the text immediately preceding this excerpt, which

reads : "[the delimited region is defined by] the border line separating the Ivory Coast from

55

See CMCI , paras. 2.99-2.106.

56

Republic of Cote d'Ivoire, Decree 70-618 Granting An Exclusive Petroleum Exploration Permit To Esso,
Shell, & ERAP Group (Refers To Areas Granted Under Convention Of 12 October 1970), adopted on of 14 Oct.
1970, reprinted in Basic Oil Laws & Concession Contracts, Supplement No. XLVIII (48) (Barrows, 1977), Art.
I. MG. Vol. IV . Annex 23. See also Republic of Cote d' Ivoire. Deere/ No. 70-618 accorda/11 un pennis de
recherches petrolieres aux societes ESSO, SI/Ell et £RAP (14 Oct. 1970), A11. I. CMCI , Vol. IV, Annex 59
("son/ donnees a litre indicatif').
57

CMCI , para. 2.103.
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Ghana between the reference points M and L··. 58 1.e .. the two points that define the
concession ·s limits in the sea.
2.31

By failing to refer to the relevant paits of the passage, Cote d' Ivoire has disto11ed the

meaning of the expression ·'[t]he coordinates of points A, B, K, L, M, and T are
approximate'·.59 Contrary to Cote d'lvoire·s claim, the Decree recognises that there is a
"border line separating [Cote d' Ivoire] from Ghana", and that the eastern limit or the
concession follows that border. 60 It is only the coordinates of the points along this border that
are indicative, because they were not as yet scientifically confirmed .
2.32

In addition, Croquis 2.4 or the Counter-Memorial, a sketch map produced by Cote

d' lvoire for the purpose of this case, and relating to the "Perimetre objet du contra/ petro/ier
du 14janvier 1975", offers an inaccurate depiction of the limits of the area under discussion .

This Croquis is inconsistent with the wording of the texts on the basis of which this sketch
map was created.
2.33

Indeed, while both Law No. 1970-573 and Presidential Decree No. 70-618 of 1975

indicate that the area shall be delimited by straight lines ("Les droites") between points B, C,
D, E, F, G and H,61 they also provide that the limit shall run "by the border line separating the

58

Republic of Cote d' Ivoire, Decree 70-6 I 8 Granting An Exclusive Petroleum Exploration Permit To Esso.
Shell, & ERAP Group (Refers To Areas Granted Under Convention Of 12 October 1970), adopted on of 14 Oct.
1970, reprinted in Basic Oil l.aws & Concession Contracts, Supplement No. XL VII I (48) (Barrows, 1977), Art.
I (2)(b). MG, Vol. IV, Annex 23. See also Republic of Cote d' Ivoire, Deere/ No. 70-618 accordant 1111 permis de
recherches petrolieres aux societes ESSO. SHELL et E/1.AP ( 14 Oct. 1970), Art. 1(2)(b). CMCI , Vol. IV, Annex
59 ("[la region delimilee est def,nie} par la _(,-ontiere separant la Cote d"/voire du Ghana entre les points
reperes Met L").
59

Republic of Cote d'Ivoire, Decree 70-618 Granting An E~·clusive Petroleum Exp loration Permit To Esso.
Shell, & ERAP Group (Refers To Areas Granted Under Convention Of 12 October 1970), adopted on of 14 Oct.
1970, reprinted in Basic Oil Laws & Concession Contracts, Supplement No. XLVIII (48) (Barrows, 1977), Art.
I. MG , Vo l. IV , Annex 23. See also Republic of Cote d' Ivoire, Deere/ No. 70-618 accordant 1111 permis de
recherches petrolieres m,x societes ESSO. SHELL et ERAP (14 Oct. 1970), Art. I. CMCI, Vol. IV , Annex 59
("[/Jes coordonnees des points A. 13, K, L. M, et Tsan/ donnees a titre indicative").
60

Republic of Cote d' Ivoire, Decree 70-618 Granting An Exclusive Petroleum Exploration Permit To Esso,
Shell, & ERAP Group (Refers To Areas Granted Under Convention Of 12 October 1970), adopted on of 14 Oct.
1970, reprinted in Basic Oil Laws & Concession Contracts, Supplement No. XLVIII (48) (Barrows, 1977), Art.
I. MG, Vo l. IV, Annex 23. See also Republic of Cote d' Ivoire, Deere/ No. 70-618 accordant 1111 permis de
recherches petrolieres aux societes ESSO, SJ-JELL et ERAP (14 Oct. 1970), Art. I (''.f,-ontiere separant la Cote
d 'Ivoire et le Ghana"). CMCI , Vol. IV, Annex 59.
61

Republic of Cote d' Ivoire, Decree 70-618 Granting An Exclusive Petroleum Exploration Permit To Esso,
Shell, & ERAP Group (Refers To Areas Granted Under Convention Of 12 October 1970), adopted on of 14 Oct.
1970, reprinted in Basic Oil Lmvs & Concession Contracts, Supplement No. XLVI II (48) (Barrows, 1977), Art.
l(l)(c). MG, Vol. IV, Annex 23. See also Republic of Cote d' Ivoire, Deere/ No. 70-618 accordant un permis de
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62
Ivory Coast from Ghana between the reference points M and L"'. Figure 2.6. reproduced

below, iIlustrates the true content of these two legal instruments.
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Figure 2.6: Cote d'Ivoire Concession to Esso, I 970

2.34

In spite of this clear difference in wording, Figure 2.7, on the next page, which

reproduces Croquis 2.4 of the Cou nter-Memorial , depicts the limit as being a straight line
between points M and L, which are located on the land boundary. This leaves a portion of

recherches petrolieres az,x societes ESSO. S I/ELL et ERA I' ( 14 Oct. 1970), Art. Art. I( I )(c). CMCI , Vo l. IV,
Annex 59 ("fi-ontiere separant la Cote d 'Ivoire et le Ghana"); Republic of Cote d' Ivo ire, Loi No. 70-573
a11torisan1 le President de la /1.epublique a signer avec le Consortiwn .forme par /es Societe petrolieres ESSO.
SHELL, et £RAP la Convention relative / 'exploration et la production d 'hydrocarbures liq11ides ou gazeux
en Cote d "/voire {La111 /\"o. 70-5 73 Awhorising the President of the Republic to Sign 111ith the Consortium.formed
by the Oil Companies ESSO. Shell, and £/I.Al' and the Convention on the Exploration and Production of Oil and
Gas in Cote d 'Ivoire] (29 Sept. 1970), Annex I. CMCI, Vo l. IV, Annex 58.

a

a

62

Republic of Cote d"lvoire, Decree 70-618 Granting An Exclusive Petroleum Exploration Permit To Esso,
Shell, & ERAP Group (Refers To Areas Granted Under Convention Of 12 October 1970), adopted on of 14 Oct.
1970, reprinted in Basic Oil Lcn,,s & Concession Contracts, Supplement No. XLV III (48) (Barrows, 1977), Art.
1(2)(b). MG Vol. IV, Annex 23 . See also Republic of Cote d' Ivoire, Deere/ No. 70-6/ 8 accordant un permis de
recherches petrolieres 011x societes ESSO, SHELL et £/I.Al' ( 14 Oct. 1970), Art. I(2)(b). CMCI , Vol. IV, Annex
59 ("par lafrontiere separant la Cote d"/voire et le Ghana entre /es points repere Met L" ).
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lvorian territory excluded from the concession area while also. most strikingly. including a
portion ofGhana ·s land territory close to point L within the concession area.

t------~
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Figure 2.7: Perimeter of the Oil Contract of 14 January 1975

2.35

It does so notwithstanding that, according to the Anglo-French boundary agreements,

the land boundary between the two States in this area follows the thalweg of the Tano River,
and not a straight line.63 This inaccuracy appears not to be accidental , since it provides a basis
for Cote d' Ivoire to argue in another Chapter of the Counter-Memorial that:
a simple observation of the diagram with the points L, M and K of the
aforementioned 1975 Decree shows that these points do not correspond to a
political border but to the limit of the oil concessions in question . The diagram
shows that the line drawn between the points Land M does not form the land
border between the two States, just as the line drawn between points Land K
does not form the maritime border. 64

63

See Exchange of Notes between the British and French Governments recording the Agreement arrived at
respecting the Frontier between the Gold Coast and the Ivory Coast, London, May 11 - 15, 1905, para. 2,
reprinted in United States Department of State, International B01111da1y Study No. I 38: C61e d 'Ivoire (lvo,y
Coast) - Ghana Bounda,y ( 16 July 1973), pp. 2-3. MG, Vol. VI , Annex 82.

64

CMCI , para. 4.59 (emphasis added) (" une simple observalion du schema comportant Jes points l , M et K du
decret de 1975 susvise demontre que ces poinls correspondent 11011 une.fi-ontiere po/itique mais la limite des
concessions petro/ieres en question. le schema fail apparaitre que la ligne tiree entre /es points L et M ne

a
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2.36

Thus. in order to serve its argument, Cote d" lvoire has prepared a map that

misrepresents the limits of the concession areas defined by the 1970 and 1975 lvorian
legislation. Ghana regrets this approach to pleading, and invites the Special Chamber to treat
Cote d' lvoire' s use of cartography with caution.
2.3 7

Faced with a mass of documents showing that the acceptance and use by both States

of the customary equidistance line as their common maritime boundary was already well
established by 1988, Cote d'Ivoire attempts to challenge the notion that these activities, and
the documents which supported them, offer evidence of a tacit agreement between the
Parties. It does so by silence, by failing to respond to many of Ghana's factual assertions. by
offering an erroneous depiction of 1he content of re levant lvorian legislation, and by
cartographic misrepresentation.
B.
2.38

The "lvorian Proposal" before the 1988 Joint Commission on Redemarcation
In an attempt to portray the history of the Parties' conduct as one of disagreement on

their common maritime boundary, 65 Cote d"lvoire argues that its official opposition to the
customary equidistance line can be traced back to the meeting of the 15th Ordinary Session
of the Joint Commission on Redemarcation, which took place in Abidjan on 18-20 July 1988.
Cote d'Ivoire claims that the question of the ''delimitation of the maritime and lagoon
boundary" was still outstanding, and recalls that, prior to the meeting, it sought to have this
point added to the agenda of the Joint Commission. 66 Cote d'Ivoire also claims that during
the bilateral meeting it presented '·a proposal of a maritime boundary line consisting of
extending offshore the land border terminal connecting pillars 54 and 55". 67
2.39

Ghana does not dispute that the issue of formalising the maritime boundary was

included in the agenda of the 1988 meeting of the Joint Commission, or that Cote d' lvoire

constitue pas la.fi'ontiere terres1re en/re les deux £:tats, de meme que la ligne tracee en/re les points L e1 K ne
constilue pas la /j-ontiCre maritime".).

,; Ibid, para. 12 (" The dispute between Cote d ' Ivoire and Ghana dates back nearly three decades".) (" Le
differend entre la Cote d'Ivoire et le Chana remome apres de trois decennies".).
66

Ibid , para. 4.12 ("de/imitation de la.fi'ontiere maritime et lagunaire"),

67

Ibid, para, 4.13 (" une proposition de trace de la.fi'ontiere maritime consistant
terminal de la.fi'ontiere terrestre reliant les bomes 54 and 55").
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proposed an alternative method of delimitation to the principle of equidistance. 68 The minutes
of the proceedings reflect that this point was part of the agenda of the meeting when it started,
and that Cote d' lvoire made a presentation on this matter. 69
2.40

Nonetheless, Ghana notes that the proceedings fall far short of offering the support

that Cote d' lvoire seeks to derive from them . The report on this matter is limited to a single
paragraph , which offers no information with respect to the alternative line that was proposed:
Following the presentation made by the lvorian Party on the issue of the
delimitation of the maritime boundary, the Ghanaian delegation took note of
the inclusion of this item on the agenda and stated that it did not have a
mandate to discuss it. It will inform its Government and will seize the lvorian
authorities on the arrangements made by Ghana before the next Session is
held .70
2.41

Cote d' Ivoire offers no evidence as to the presentation it delivered in 1988. It is only

through internal documents summarising discussions held four years later between
representatives of various lvorian ministerial departments that Cote d' lvoire seeks to
reconstruct what it now claims happened in 1988.71
2.42

One might expect that a presentation on an alternative method of delimitation- if

impo1tant-would have been reflected in the minutes of the proceedings, or at least added to
them later. Yet Cote d'Ivoire tenders no such evidence in support of its claim . The fact that
no fu1ther communications on the " lvorian proposal", whatever it may have been, took place

68

Ibid

69

See Republic of Ghana and Republic of Cote d' Ivoire, Pr"Oces-verbal de la I5e111e session ordinaire de la
Commission mixte de reabornemem de la.fi-onfiere ivoiro-ghaneenne [Minufes of Lhe 15th Ordina,y Session of
the Join/ Commission to Redemarca/e !he lvorian-Ghanaian Borde,) (18-20 July 1988), para. 2. CMCI , Vol. Ill ,
Annex 12 ("This Session was intended to provide an update on the redemarcating work of the lvorian-Ghanaian
land border, to examine the outstanding issues, and to explore the possibility of delim iting the maritime and
lagoon boundary between the two countries".) ("Ce//e Session avail pour objef de.faire le point d 'avance111ent
des travaux sur le reabornement de la.fi-ontiere /erres/re ivoiro-ghaneenne. d ·examiner les questions en suspens
et d 'etudier la possibilite de deli111iter la [i-ontiere maritime et lagunaire exis fant entre les deux pavs".)
(emphasis added).
70
Ibid. , point Ill. I ("A la suite de /'expose.fail par la Partie ivoirienne sur la question de la delimitation de la
.fi-ontiere maritime. la Delegation ghaneenne a pris acte de /'inscription de ce point a l 'ordre du )our et a
declare qu 'e/le n 'avail pas mandat pour en discuter. Elle en informera son Gouvernement et saisira les
Autorites ivoiriennes des dispositions prises par le Ghana avant la tenue de la prochaine Session".).
71
See, e.g. Republic of Cote d' Ivoire, Compte-rendu des reunions de la Commission nationale de reaborne111ent
des .fi-ontiers [Minutes of the Meetings of the National Commision to Redemarcate Borders) ( 12 & 19 Mar.
1992). CMCI , Vol. Ill , Annex 13.
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following the 1988 meeting (e.g .. an official communication or report by the relevant lvorian
Ministry to its Ghanaian counterpart) is revealing. It confirms that Cote d"Ivoire did not seek
to insist on it at any point in the 21 years that followed. Rather. judging by Cote d"lvoire·s
su bsequent course of action. the raising of the issue of delimitation before the Joint
Committee in 1988 was a minor. isolated event that was followed by Cote d"lvoire·s
consistent conduct over the next 21 years confirming the previous practice. The point on
which Cote d. lvoire now places reliance was never raised again.
2.43

Indeed. an examination of Cote d'lvoire's actions, and its reactions to activities

developed by both countries in the disputed area between 1988 and 1992. indicates that Cote
d' lvoire did not voice any objection fo the customary equidistance line. The record shows
that. on the contrary, it sought to develop its oil industry on the basis of the recognised
customary equidistance line.
2.44

Salient evidence of Cote d"lvoire·s continued recognition of the customary

equidistance line after 1988 may be found in the report published in 1990 by the lvorian
Ministry of Mines. entitled ·'Cote d'Ivoire Petroleum Evaluation•·. 12 The main purpose of this
official document was to announce that the Ministry "wi ll offer open acreage for international
bidding" and that ·'O il Companies will be invited to bid for eleven blocks to be opened early
74
June 1990''. 73 As shown in Figure 2.8 on the following page, a map illustrating the location

of the eleven new blocks was included in the report. As noted in Ghana's Memorial. this map
clearly shows Cote d'lvoire·s offshore concessions to be bounded in the east by the
customary equidistance line wit h Ghana. 75 Moreover, it is not the concessions themselves that
form the boundary: the boundary is separately identified along the same course as the
concessions· limits. and continues in a dashed line south of the concessions to 4°N with the
word "Ghana·• written to the east of the line, in what had always been considered Ghanaian
waters by the two States. On this, too. Cote d' lvoire's Counter-Memorial is silent.

72
Min istry of Mines of the Republic of Cote d'Ivoi re, Cote d'Ivoire: Petroleum Evaluation ( 1990, Cote
d' Ivoire). MG . Vol. V, Annex 36.
73

Ibid. , p. 106.

74

MG, Figure 3. 15, Blocks Delineation in Ministry of Mines of the Republic of Cote d' Ivoi re, Cote d 'Ivoire:
Petroleum Evaluation ( 1990, Cote d'Ivoire), p. 2. MG, Vol. II , Annex M4; Vol. V, Annex 36.

75

MG, para. 3.54.
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Figure 2.8: Cote d'Ivoire Petroleum Blocks, 1990

2.45

This is not merely an internal document: this governmental report was prepared by the

lvorian Ministry of Mines to publicise the beginning of the most important stage in the
development of the lvorian offshore oil industry. To ensure its maximum circulation. the
report was written in English and presented by a delegation of Cote d"lvoire officials, along
with PETROCI and an independent petroleum consultancy firm. at two promotional meetings
76
for interested oil companies held in London and Houston in June I990. In this way, the

1990 reconfiguration of Cote d"lvoire's blocks, as well as its new policy of expansion of its
offshore oil industry, were officially and publicly represented to be based on an
understanding that the lvorian waters were bounded to the east by the customary equidistance
line, which constituted the maritime boundary with Ghana.
2.46

Consistent with the 1990 report, a year later the same Ministry (renamed the Ministry

of Industry, Mines and Energy), along with PETROCI , published an official map, reproduced
in Figure 2.9 on the following page. 77 illustrating a new block, CI-06. It is notable that the
map clearl y depicts the maritime border with Ghana with a dashed line running along the
customary equidistance line all the way to the rnap·s southern edge, and identifies the area to
the east of the boundary line as belonging to "GHANA".

76

Ministry of Mines of the Republic of Cote d' Ivoi re. Cote d 'Ivoire. Petroleum Evaluation (1990), p. 106. MG ,
Vol. V, Annex 36.

77

MG , Figure 3. I6; Ministry of Industry, Mines & Energy of the Republic of Cote d' Ivoire, Societe Nationale
d'Operations Petrolieres de la Cote d'Ivoire (PETROCI), Carte du Domaine Minier, Block Cl-06 /Map ~[the
Mining Area} (January 1991. Cote d' Ivo ire). MG , Vol. 11 , Annex MS.
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Figure 2.9: Cote d'Ivoire, Block CI-06, 1991
2.47

Following this. after Esso·s relinquishment of block APE-4 (renamed CEP-2), Cote

d'Ivoire subsumed block APE-4 in the newly-configured onshore/offshore block CI-0 I.
which was leased to United Meridian International Corporation (UMIC) in 1994. The block
was also bounded on the east by the customary cquidistance line with Ghana. and has
remained so until today. 78
2.48

These elements of proof clearly point lo the fact that Cote d'Ivoire not only accepted

the status qua existing at the end of the 1980s, but actually reinforced the existing consensus
on the customary equidistance line in the period following the 1988 meeting of the Joint
Commission. This approach continued into the early 1990s in respect of the reconfiguration
and development of its own offshore oil activilies. 79 Cote d'Jvoire's 1988 proposal of an
alternative method of delimitation-whatever it may have been-was an isolated and
insignificant proposal, regarding which Cote d' lvoire did not thereafter folio\\ up. The
consistent practice of both States, before and after the 1988 meeting of the Joint Commission,

See IHS Global Exploration and Production Services, "Aften pie acquires Devon's interest in CI-101'' (I I
Jan. 2009). RG, Vol. IV. Annex 159.

78

79

See iryfa Section III.A. I.
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reveals an agreement on- rather than an opposition to- the delimitation of the maritime
boundary along the customary equidistance line.
C.

2.49

Cote d· lvoire·s Reaction in I992 Following Ghana' s Proposal To Begin Bilateral
Negotiations Did Not Induce Any Change in the Parties· Conduct
In addition to its I988 ·'proposal'·, Cote d. lvoire refers to Ghana ·s I992 invitation to

address the issue of formal maritime delimitation through bilateral negotiations. 80 According
to Cote d'Ivoire, the mere existence of such an invitation is a sign that ''there was no
delimitation agreement existing between the Parties at that time''. 81 This reflects a
111 isunderstanding

2.50

of the purpose of the bi lateral negotiations.

Indeed , the existence of a tacit agreement on the customary equidistance line is fully

consistent with Ghana ·s proposal to address the question of the formal delimitation of the
maritime boundary through bilateral negotiations. Ghana has always acknowledged that
while both Parties had respected the equidistance line through their respective and consistent
State practice, the common maritime boundary had not been formally delimited .82 As both
States began to plan the further development of their offshore maritime oil activities, it was in
their common interest to formally and precisely establish what they had already accepted in
practice and principle. This was the purpose of Ghana's invitation to address the delimitation
of the maritime boundary through bilateral talks.
2.51

Cote d'Ivoire also relies on its own "response" to Ghana 's invitation, by asse1ting that

the invitation confirmed the absence of an agreement between the Paities on their common
maritime boundary. To make this point, Cote d'Ivoire relies on an exchange of telegrams
between the lvorian Ministry of Foreign Affairs an1l the lvorian Ambassador in Accra. The

so This, again, is not based on direct evidence, but on the fact that a telegram addressed by the lvorian Ministry
of Foreign Affairs to Cote d"lvoire' s Ambassador in Accra refers to the fax "by which the Ghanaian government
proposed to ho ld on February 1992 in Abidjan meet ing of Ghanaian and lvorian experts on the issue of
boundary de limitation and the exchange of seismic data between Cote d' Ivoire and Ghana". Telegram from H.E.
Amara Essy , Minister of Fore ign Affairs of Cote d'Ivoire, to H.E. Konan N' Da, Ambassador of Cote d' Ivoire to
Ghana (I Apr. 1992). CMCJ , Vol. Ill, Annex 16 ("par /equel le gouvemement ghaneen proposait la tenue le 12
fevrier /992 a Abidjan d 'une reunion d 'experts ghaneens et ivoiriens charges de la question de la de/imitation
des.fi-ontieres et de/ 'echange de donnees sismiques emre la Cote d 'Ivoire et le Ghana" .).
81

CMCI , para. 4. 17 ("i, / 'epoque qu ·aucun accord de delimitation n ·existait en/re les Parties").

82

MG, para. 3.5 ("Nonetheless, during the course of recent diplomatic negot iation, initiated with a view to
formalizing the Pa,ties ' long-stand in g and mutual recogn ition of the customarv eguidistance boundarv, Cote
d' Ivoire unexpectedly acted to change its position".) (emphasis added).

- 37 -

DELIMITATION GHANA/Côte d’Ivoire

1318

initial instructions from the Ministry, sent on I April 1992. asked the lvorian Ambassador to
transmit a message to the Ghanaian Government. As explained by Cote d"lvoire in its
Counter-Memorial, the message noted that the Ghanaian Government had not reacted to the
1988 lvorian delimitation proposal on the maritime boundary and ·'welcomed Ghana·s
proposal. and accepted its invitation to negotiate.. _83 Cote d"lvoire emphasises that the
telegram asked that both countries refrain from all operations or exploration works in the
border zone. 84 On 30 April. the lvorian Ambassador informed the Ministry or Foreign Affairs
that .. the content of that message [from I April 1992] has been transmitted to the Ghanaian
Government". 85
2.52

In any event. Cote d"lvoire·s ·subsequent practice clearly contradicts the narrative it

gives in the Counter-Memorial.
2.53

Firs/ , the lvorian Ambassador in Accra recommended in his telegram of 30 April

1992 that Cote d"Ivoire·s Government take the initiative to set a new date for a meeting of the
Joint Commission (given that the initial date proposed by Ghana-February 1992- had been
refused by the lvorian authorities). It seems that-despite several meetings or Cote d. lvoire ·s
National Commission on Demarcation, and the internal discussion on this matter that
ensued 86- the lvorian Government never followed up on the Ambassador·s recommendation.

83

CMC I, para. 4. 16 ('"sefelicitant de la proposition ghaneenne. et a accepte son invitation i, negocie,''.).

84

Ibid., para. 2.41; Telegra111 from Amara Essy, Minister of Foreign Affairs of Cote d' Ivoire, to Konan 1·oa,
Ambassador of Cote d' Ivoire to Ghana (I Apr. 1992). CMCI, Vol. Ill , Annex 16 ("The lvorian government is
pleased with the willigness of the Ghanaian government and therefore hopes that, pending the meeting of the
Com mission to Redemarcate the Border, both countries will refrain from any operations or drilling in the area
whose status remains to be determined··.) ('"Le go11rerne111ent ivoirien se rejouit de cette bonne disposition du
gouvernement ghan<Jen et espi!re done qu 'en atlendanl la reunion de la Commission mixte de reabornemenl des
frontieres, les deux pays s 'ahstiendront de /011/es operations 011 travaux de forage dans la zone don/ le statut
reste a de1erminer".).
85

Telegra111 from H.E. Konan N"Da, Ambassador of Cote d"lvoire to Ghana, to H.E. Amara Essy, Minister of
Foreign Affairs of Cote d' Ivoire (30 Apr. 1992). CMC I, Vol. Ill , Annex 17 ("le con/em, de ce 111essage /de I
avril 1992} a ete transmis au go11rerne111ent ghaneen·'.). Cote d' Ivoire did not provide the original document
whereby such response was transmitted to the Ghanaian Government. After further research in official archives.
however, Ghana has been able to locate the original message transmitted in April 1992 to the Ghanaian Ministry
of Foreign Affairs. As far as the point in issue is concerned, the content of this document is identical to that of
the fax message of 30 April 1992 referred to above. See Note l'erba/e from Ministry of Foreign Affairs of the
Republic of Cote d"lvoire, to Ministry of Foreign Affairs of the Republic of Ghana, No. 2678/AE/AP/RM-l 3
(Apr. 1992). RG. Vol. Ill , Annex 112.
86
See Republic of Cote d' Ivoire, Co111pte-rend11 des reunions de la Commission nationale de reaborne111ent des
frontiers {Minutes ~f the Meetings ~f the J\'ational Com111ision to Rede111arcate Borders} ( 12 & 19 Mar. 1992).
CMCI , Vol. 111 , Annex 13 : Republic of Cote d'Ivoire, Co111pte-rendu des reunions du Co111ite technique charge
du recueil et de I 'actualisation des donnees sw· la delimitation de la frontiere 111ariti111e entre le Ghana et la
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In fact, the Joint Commission never met again. It is ditlicult to see why- if there trul y was a
disagreement between the two States as to the course of their maritime boundary- Cote
d' lvoire never attempted to revive Ghana' s invitation and set a new date for the meeting of
the Joint Commission. This would have been an important opportunity to present a different
position on the maritime boundary and request the suspension of all activities from both
Parties.
2.54

This lack of interest was confirmed at the meeting held between the Parties· technical

working teams, which took place in Abidjan some five years later. on 2-3 December 1997.
The Minutes of this meeting indicate that "[t]he two delegations agreed to ask their respective
governments to reactivate the Joint lvorio-Ghanaian Commission on the demarcation of the
common maritime border". 87 Reference is made to "demarcation" which-as opposed to the
term ·'delimitation"- indicates that the Pa1ties had already agreed on their common maritime
boundary. What remained was the determination of the precise coordinates of the boundary.
2.55

In any case, no further action ensued. This is a clear indication that the situation at

that time did not pose any particular problem for Cote d' Ivoire, and that the customary
equidistance line provided a sufficiently stable and secure basis for the two States to continue
their oil development activities in the relevant area.

Cole d1voire [Minu/es of !he Meelings of !he Technical Commillee in cha,ge of updaling da/a on !he
de/imilation olthe marilime bounda,J1 be/1Veen Chana and Cole d'Ivoire] ( 16 and 18 Mar. 1992). CMC I, Vo l.
Ill , Annex 14; Republic of Cote d'Ivoire, Comple-rendu de la reunion de la Commission nationale de
reabornement desf,-ontieres [Mi111t1es of the Meelings of the N{Jtional Commision to Redemarcate Borders] (27
Mar. 1992). CMCI, Vol. Ill , Annex 15; Republic of Cote · d' Ivoire, Compte-rendu de la reunion de lo
Commission nalionale de reabornement, APIRB/AF I [Minutes of the Meetings olthe National Commision on
Redemarcation. APIRBIAF I J ( 15 Jul y 1992). CMCI , Vol. Ill , Annex 18; Republic of Cote d' Ivoire, Rapporl de
synthese sur les tmvaux de la Commission de reabornement desfi-onliers maritimes emre la Cote d1voire et le
Chana /Synthesis Report on the Commission 10 Redemarcale Marilime Borders be/ween Chana and Cote
d'Ivoire} ( I Sept. 1992). CMCI , Vol. Ill , Annex 19; Republic of Cote d' Ivoire, Compte-rendu de la reunion sur
la delimtalion de laf,-ontiere maritime et terrestre entre la Cote d'Ivoire et le Chana f Minutes of the Meeting on
the de/imitation of the land and maritime border between Cote d 'Ivoire and Chana]of the Naliona/ Commision
to Redemarcate Borden} (2 Sept. 1992). CMCI , Vol. Ill , Annex 20; Republic of Cote d' Ivoire, Compte-rendu
de reunion de la Commission naliona/e de reabornement des fi-ontieres relative a l 'envoi d 'une mission
d'observation et de reconnaissance [Minutes of the Meeling of !he National Commission to Redemarca/e
Borders In Relation 10 the Dispatch of an Observation and Reconnaissance Mission} (3 Sept. 1992). CMCI ,
Vol. Ill , Annex 21.
87

Republic of Ghana and Republic of Cote d' Ivoire, Natuml Gas Purchase and Sale be/1Veen the Republic of
Chana and the Republic olCote d'Ivoire. Minutes olthe Meeting Held Be/ll'een /he Ghana and Cote d'Ivoire
Technical Working Teams (2 Dec. 1997), point 5 (emphasis added). RG , Vol. Ill, Annex 114.
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2.56

Second, Cote d"lvoire·s contradictory position is not only evidenced by its failure to

act and suggest a new date for the 111eeti11g of the Joint Co111111ission; it is also evidenced by
the fact that Cote d"lvoire·s actions did not co111ply with its own alleged wish to suspend all
activities in the relevant area. As described below, for fifteen years from 1992 to 2007 Cote
d' Ivoire actively participated in mutual State practice with Ghana, while being perfectly
infor111ed of Ghana·s activities, as shown by the extensive cooperation between GNPC and
PETROCI. In parallel , Cote d"Ivoire developed its own activities exclusively in what had
always been considered as lvorian waters to the west of the custo111ary equidistance
boundary. It did so despite its alleged proposal that ·'both States" suspend all activities.ss

2.57

The weight Cote d"Ivoire seeks to place on the 1992 com111u11icatio11 indicates its

difficulty in atte111pti11g to find so111e support in the record for its supposed opposition to the
equidistance line. Yet this communication is the one and only instance over the course of five
decades in which Cote d. lvoire might have suggested that both States abstain from activities
in the relevant area pending a formal delimitation of their maritime boundary. If this was
proposed at all , it was done tentatively and in the mildest of ter111s, simply expressing the
hope that both States 111ight suspend such activities.s 9 There is no evidence before the Special
Cha111ber of any protest before 2009 against activities undertaken or authorised by Ghana in
the relevant area. This explains Cote d' lvoire 's complete silence, in its narrative of the
relations between the Parties in its Counter-Me111orial, on the entire period stretching from

1992 to 2007.
Ul.

2.58

Cote d'lvoire's Unjustified Leap from 1992 to 2007

After a brief presentation of its position in 1992, Cote d' Ivoire leaps in time to 2007-

a year before, as Cote d' lvoire acknowledges, negotiations on the maritime border were

88

Telegram from H.E. Amara Essy, Minister of Foreign Affairs of Cote d' Ivoire, to H.E. Kanan N'Da,
Ambassador of Cote d' Ivoire to Ghana (I Apr. 1992). CMCI , Vol. Ill , Annex 16 ("Jes deux pays").

89

Ibid. See also Government of Cote d' Ivoire, Second Meeting ()/the .Joint lvorio-Ghanaian Commission on the
Demarcation of /he Maritime Border Be/11'een Cote d'Ivoire and Ghana: Presentalion by the lvorian Side (23

Feb. 2009), para. 15. MG , Vol. V, Annex 47 (Cote d' lvoire' s assertion , in its communication to the mixed
delimitation Commission of February 2009, according to which such demands were made in I988 and 1992, is
indeed misleading since it clearly emerges from the documents referred to by Cote d' Ivoire itself that no such
request was made in 1988.).
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formally launched. 9 Cote d·lvoire describes this period of fifteen years as devoid of any
significant activities in the area relevant to the present dispute.91 The purpose of Cote
d·lvoire's silence on the developments that took place during that period appears to be
twofold: (i) to present its actions in 1988 and 1992 as being more significant than they
actually were; and (ii) to po11ray Ghana as acting unilaterally and imposing a ''.fail accomplr·
aimed at the promotion of its own interests. 92
2.59

Neither proposition is consistent with the facts. The evidence before the Special

Chamber shows that Ghana and Cote d·lvoire developed activities on their own in their
respective maritime areas on each side of the customary equidistance boundary, and jointly,
through extensive cooperation between their respective national oil companies. It shows that
Cote d·lvoire' s account of inactivity is wrong.
A.
2.60

Mutual Practice in the Relevant Area between 1992 and 2007

Significant activities relating to the exploration and exploitation of natural resources

were carried out until at least 2007, in both Ghanaian and lvorian waters on each side of the
customary equidistance boundary. These activities show that both States continuously
respected and benefited from the customary equidistance line even after Cote d. lvoire' s
alleged proposal in 1992 that both States suspend all activities. Both States participated

111

mutual and consistent State practice continuously from 1991 onwards.
1.

2.61

Cote d 'Ivoire 's Usage of the Customary Equidistance Boundary

A great number of activities were unde11aken in Cote d·lvoire's waters to the west of

the customary equidistance line between 1992 and 2007. As already noted in Ghana ' s
Memorial , and mentioned above, as early as 1990 Cote d' lvoire' s delineation of offshore
blocks included block Cl-02, which was bounded to the east by the customary equidistance
line with Ghana. This was illustrated in the aforementioned official map9 3 that was produced

90

CMCI , para. 4.20 ("Bila!eral negotiations on the delimitation of the maritime boundary have finally started in
2008".) (" Les negocialions bilalerales re/olives a la delimilation de la .fi-ontiere maritime 110111 finalement
debute qu 'en 2008".).

91

See ibid., para. 5.20.

92

See ibid. , paras. 25 , 2.49, 5.27-5.28, 5.39-5.40, 5.55, 9. I, 9.43 , 9.56.

93

See supra para. 2.44.
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by the lvorian Ministry or Industry. Mines and Energy and PETROCI. and presented in
Figure 2.8 above. in wh ich the boundary line with Ghana is depicted by a dashed line. and the
area to the east of that line is referred to as ·'G HANA". This indicates once again that the
customary equidistance Iine was treated by Cote d' lvoire as the international boundary
between the two States.
2.62

The delineation of lvorian offshore blocks, demarcated to the east by the customary

equidistance boundary with Ghana. was the prelude to Cote d·lvoire·s sustained effOI1s to
develop its oil industry, which we re enhanced from 1992 onwards. As ex plained in an ai1ic le
published in the Oil & Gas Journa l in 1994 by N· Dri Koffi, then Ex ploration Manager of
PETROCI, and current senior official of the lvorian Ministry of Mines and Energy :
Cote d·lvoire in December 1992 amended laws covering petroleum PSCs and
serv ice contracts to liberalize terms and take a more active role in developing
its oi l and gas resources. Combined with recent tax law revisions, the new
lega l framework is intended to spur investment in petroleum exploration and
94
development.
2.63

Block Cl-0 I, which had an eastern limit that coincided with the equidistance line. was

95
among the new concession blocks offered by PETROCI. This is shown on the following

page in Figure 2.10,96 an official map published by PETROCI. The map includes Cote
d·tvoire·s Petroleum Evaluation Concessions in 1993. Cote d'Ivoire also published a model
97
production shari ng contract the same year.

94

"Cote d' Ivo ire offers large tracts·•, Oil and Gas Journal (22 Nov. 1993) (emphasis added). RG , Vol. IV,
Annex 154. See also Republic of Cote d' Ivoire, Law o. 96-669 on the Petroleum Code, adopted on 29 August
1996, reprinted in South & Central Aji-ica. Basic Oil laws & Concession Contracts, Supplement o. 133
(Barrows, 1998), Art. 76. MG , Vo l. IV, Annex 27 (providing that Petroleum Contract holders are exempted
from the payment of (i) any other taxes on profits or dividends paid to shareholders, (ii) any other taxes or
contri butions based on Petroleum Contract holders' operations, activities, assets and profits deriving therefrom,
and (i ii) VAT, tax on services and prov isions introduced by Law 11°90-434 of 29 May 1990, in respect of the
acquisition of goods and services directly and excl usively affected to their petroleum act ivit ies. the latter
exempt ion also applying to subcontractors.).
95

"Cote d' Ivoire offers large tracts·•. Oil and Gas Joumal (22 Nov. 1993). RG , Vol. IV, An nex 154.

% [Evaluation Concessions Offered] in Societe National e d'Operations Petrolieres de la Cote d' Ivoire
(PETROCI). Cote d"Ivoire /993 Petrole11111 Evaluation Concessions ( 1993, Cote d' Ivoire), p. 2. MG. Vol. II ,
Annex M6 ; Vol. V, Annex 37.
97

Republic of Cote d' Ivo ire. A/ode/ Produclion Sharing Contract (Oct. 1993), reprinted in So111h & Central
Aji-ica /3c1sic Oil Laws & Concession Comracls, Supplement No. 117 (1994). RG, Vol. Ill , Annex 111.
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Figure 2.10: Cote d'Ivoire Petroleum Evaluation Concessions, 1993

2.64

In 1995, Cote d' lvoire offered to lease block Cl- I00, located seaward of Cl-0 I and

also bounded by the equidistance line with Ghana on the east. This block would eventually
be granted to Dana Petroleum in 2000 . Meanwhile, in 1996, UMIC carried out
drilling in block Cl-0 I, with wells Ibex South- I and Ibex-I in the Ibex gas field near well
IVC0-26 , as shown in Figure 2.11 ,98 following page 44.
2.65

A map of Cote d'lvoire ' s concession blocks produced by Petroconsultants, which

includes the location of wells and the dates they were drilled, shows that between 1996 and
1998 no less than seven wells were drilled by UMIC in block Cl-0 I. which was bounded to
the east by the customary equidistance line: Ibex I was drilled in 1996; Kudu I, Kudu 2, and
Kudu West I in 1997; and Antelope I, Ibex I South, and Oribi I in 1998. 99
2.66

In Cote d' Ivoire. as in Ghana, soon after the turn of the century, the activities that had

begun in the 1990s followed the same trend, with the customary equidistance line being used
and officially recognised by Cote d' Ivoire. These activities continued unabated throughout
the period in which Cote d'Ivoire was affected by internal strife and armed conflicts. As
noted in the Memorial, an official map of Cote d'lvoire's Petroleum Exploration Concessions
published by PETROCI in 2002 shows block Cl-I 00, bounded to the east by the customary

98

MG, Figure 3.18, Petroconsultants S.A., Cote d 'Ivoire Current Status & Synopsis 1996 (April 1997). MG,
Vo l. II , Annex M43.

99

IHS Energy Group, Cote d'Ivoire (J une 2001). MG, Vol. II , Annex M47. See also IHS Global Exploration
and Production Services, "Afren pie acquires Devon 's interest in Cl -IOI " (11 Jan. 2009). RG, Vol. IV, Annex
159.
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equidistance line. as a ··concession offered'' with ·'prospects'·. 100 Most significantly. important
new concessions were granted by Cote d' lvoire between 2003 and 2007 in the relevant area,
all of which used and respected the customary equidistance line as the boundary in the east.
On all this Cote d' lvoire·s Counter-Memorial is silent.
2.67

Following the official division of block CI-0 I into blocks Cl-40 I and Cl-0 I. the 2005

production sharing contract between Cote d' lvoire and Vanco/PETROCI for block Cl-40 I
contained a map that depicted the eastern limit of the block as coinciding with the customary
equidistance line. 10 1 In 2005. PETROCI published a map of Cote d' lvoire's Petroleum
Exploration Concessions. It depicted blocks Cl-0 I and CI -40 I as bounded to the east by the
customary line, which continues beyond the offshore concession limits with a dashed line, as
shown in Figure 2.12 on page 45, 102 indicating the international boundary with Ghana. In
2005, Vanco acquired 1,978 km of 2D seismic data in their block CI-40 I and its adjacent
block Cl-IOI. Lukoil farmed into the Vanco blocks in 2007, and the same year the
consortium Vanco/Lukoil acquired 1,029 km 2 of 3D seismic data in the same blocks Cl-40 I
and CI-101 . 103

100
MG, para. 3.58; Republic of Cote d'Ivoire Petroleum Exploration Concessions in Societe Nationale
d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), Exploration Opportunities in Cote d'Ivoire .... The Next
Deep Water Producer in the GulfofGuinea (Mar. 2002, Cote d' Ivoire), p. 3. MG, Vol. II , Annex M7; MG, Vol.
V, Annex 38.

101

Republic of Cote d' Ivoire, Contra/ de Portage de Production d'Hydrocarbures avec l'anco Cote d 'Ivoire Ltd.
et PETROCI /-/OLDING, Bloc Cl-./01 [Hydrocarbons Production Sharing Contract with Vanco Cote d 'Ivoire
Ltd. and PET/WCI /-/OLDING. Block Cl-401] (30 Sept. 2005), Annex I. MG, Vol. V, Annex 40.

102
MG, Figure 3.20, Republic of Cote d 'Ivoire Petroleum Exploration Concessions in Societe Nationale
d'Operations Petrol ieres de la Cote d' Ivoire (PETROCI), Deepwater Opporllmities in Cote d 'Ivoire (May 2005,
Cote d'Ivoire), p. 3. MG, Vol. II , Annex M9; MG , Vol. V, Annex 39.
103
See IHS Global Exploration and Production Services, "Luko il took ownership in blocks Cl-IOI and Cl-40 I"
(14 May 2013). RG , Vol. IV, Annex 161 (eventua lly, in late 2012, Lukoil would take operatorship from Vanco
in blocks Cl-IOI and Cl-401.).

- 44 -

reply of ghana

' (/'J
\,

r\S7

))0~

1325
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Figure 2.12: Cote d'Ivoire Petroleum Exploration Concessions, 2005

2.68 · Similarly, the production sharing contract between Cote d' Ivoire and Y AM's
Petroleum/PETROCI, signed in 2006 for block Cl-100, includes a map that shows the limits
of the concession area as coinciding with the customary equidistance boundary, as shown in
Figure 2.13 on the next page. 104 This was replicated a year later in the 2007 concession

agreement between Cote d' Ivoire and Tullow for Deepwater Tano, located immediately to
the west of the customary equidistance line. 105

104
MG, Figure 3.22, Bassin Sedimentaire Onshore & Offshore Bloc Cl-100 [Sedimenta,y Block Onshore and
Offshore, Block Cl- JOO] in Republ ic ofC6te d' Ivoire, Contra/ de Par/age de Production d 'Hydrocarbures avec
PETROCJ et YAM 's PETROLEUM, Bloc Cl-JOO /Hydrocarbons Production Sharing Contract with PETROCJ
and YAM's PETROLEUM, Block Cl- 100} (23 Jan. 2006, Cote d' Ivoire), p. 74. MG, Vol. II , Annex M 11; Vol.

V, Annex 41.
105
See IHS Global Exploration and Production Services, "TOTAL SA relinquished part of Block CT-101" (4
Mar. 2014). RG, Vol. IV, Annex 162.
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Figure 2.13: Cote d'Ivoire, Block CI-100, 2006

2.69

Another example of Cote d"lvoire·s incomplete presentation of the facts may be found

in Chapter 5 of the Counter-Memorial. Seeking to justify the absence of any proposal or
demand to suspend activities in the relevant area over the fifteen years between 1992 and
2007, and to obscure Cote d'lvoire·s express recognition of the customary equidistance
boundary on numerous occasions during that period, Cote d'Ivoire argues that "[d) uring the
period that followed [ I992) , petroleum activities in the disputed area were reduced''. 106 A
footnote accompanying this statement indicates that according to information known today
by Cote d' Ivoire. "two drillings were made there. with quite big gaps, in 1999 and 2002

106

CMCI , para. 5.20 ("fd/urant la periode qui a suivi {1992/. les activites petrolieres dans la zone litigieuse

ete reduites'').

- 46 -

0111

DELIMITATION GHANA/Côte d’Ivoire

1328

respectively--. 107 However. no official document supporting this statement is produced by
Cote d"Ivoire. Only a report of February 2015 , from an unknown source, is referenced. 108
2.70

No mention is made of the various activities unde11aken by Cote d. lvoire during the

same period, in the area concerning the present dispute, as described above. 109 In particular.
Cote d·lvoire is silent as to the drilling by UMIC of up to seven wells in that area between
1997 and 1998. It also fails to make any mention of the concession granted to Vanco in 2003 ,
or to YAM's Petroleum in 2006 for blocks Cl-40 I and Cl-I 00. both bordering Ghana along
the customary equidistance Iine. 11 0 Nor does Cote d' lvoire make any reference to the
legislative changes that were made in the early 1990s with a view to encouraging foreign
companies to invest in Cote d'lvoire 's offshore blocks. And it is silent, too, as to its
significant and constant cooperation with GNPC with a view to the joint promotion of interest
in the Basin. 111
2.71

Moreover, before 23 February 2009 Cote d' Ivoire made no public claim of an y

dispute with Ghana, and made no efforts to alert its investors to the fact that a dispute was
about to be raised with the neighbouring State with which it had discussed joint activities, and
with which it had developed close cooperation. Nor did Cote d' Ivoire seek to warn investors
on the Ghanaian side of the customary equidistance boundary prior to September 2011 . 112
2.

2.72

Ghana 's Usage of the Customary Equidistance Boundary

Cote d'Ivoire is also silent about the activities carried out between 1992 and 2007 on

the Ghanaian side of the boundary, which followed the well-established customary
equidistance line. Between 1991 and 1994, GNPC was operator of the South Tano field , and
drilled 3 wells (ST-8, ST-7H and ST-9H) for furthel' appraisal. During the drilling of the ST-

107
Ibid. , para. 5.20 n. 351 ("de11x.forages y avaient ete e[fec/ues. a d 'assez grand1· intervalles, en 1992 el 2002
respeclivement").
108
See ibid (citing Etal des acliviles s11r Jes blocs peiroliers allribues par le Ghana dans la zone litigie11se [State
of Activities in the Oil Blocks Award by Ghana in the Disputed Area] (27 Feb. 2015). CMCI , Vol. IV, Annex

83).
109

See supra para. 2.58.

110

See supra paras. 2.64-2.68 .

111

See infi'a paras. 2.96-2.118.

1

See Lei/er from Cote d' Ivoire Ministry of Mines, Petroleum, and Energy to General Directors and
Representatives of Oil and Gas Companies (26 Sept. 20 I I). MG, Vol. VI , Annex 71.
"
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7H we ll , GNPC invited engineers from PETROCI to sit in as observers to witness horizontal
well technology being used to drill a well in West Africa for the first time.
2.73

In 1996, GNPC publicly announced the details of the seismic studies undertaken

successfu ll y in the field , which stopped at the border with Cote d" lvoire, following the
11 3
customary equidistance line. That year Ghana leased the Western Tano concession to

Dana, as illustrated in Figure 2.14below.

114

Dana Petroleum pie
OFFSHORE GHANA, TANO BASIN
1997 Proposed Seismic Programme

5''00

!

!

••
1997 Planned Seismic

P
-

nrM"Mt tor Wnl Teno

CilYN7-lhIQ

Shdfal l'tui!:ramm~·
GOT97•2 h!IC'l
I ) ~ W111er l"rt' !,.'1:!Uiffil'.

4 40'

Figure 2.14: Offshore Ghana, Tano Basin, 1997 Proposed Seismic Programme

113

See Ghana National Petroleum Company (GNPC), "Press Release" ( 14 June 1996). RG , Vol. IV, Annex 155.

114

Dana Petroleum pie, Offshore Ghana, Tana Basin, /99 7 Proposed Seismic Programme ( 1997, Ghana). RG,
Vol. II , M63 (shown in black-and-white in MG, Vol. II , Annex M63).
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This was followed by the award in August 1997 of two concessions-the Western

Tano and the South Cape Three Points blocks- to Dana Petroleum and Ghana Hunt Oil
Company respectively. 115 Both concessions were bounded to the west by the customary
equidistance line. Dana acquired I, 153 km of 2D seismic data, reprocessed 1.300 km of 2D
seismic data, and unde11ook integrated geological and geophysical interpretation of these
data. Dana also drilled the WT- IX well in 1999, which led to the WT- IX heavy oil
discovery. A map published by Petroconsultants in 1997, reproduced as Figure 2.15, 116
following page 50. shows the status of Ghana·s concessions the year before. In 2000, Dana
again acquired about I, I 00 kni2 of 3D seismic data in the deepwater section of the block. It
also drilled a second exploration well, WT-2X, which resulted in an oil discovery in 2002. 117
2.75

In addition, an official GNPC map, reproduced as Figure 2.16 on the next page,

118

depicts offshore activities in Ghanaian waters as of 1998. The information shown in this map
is consistent with the map that accompanied Hunt 's Letter to Ghana' s Minister of Mines and
Energy, shown at Figure 2.17, 119 following page 50, in which Hunt announced the
relinquishment of a part of its oil concession in the South Cape Three Points block, located
along the equidistance boundary with Cote d' Ivoire.

115
See Ghana National Petroleum Corporation (GNPC), Ac1ivity Map q(Chana (1998, Ghana). MG , Vol. II ,
Annex M29. See also Ghana National Petro leum Corporation (GNPC), Ghana Offshore Activity Map (2000,
Ghana). MG, Vol. II, Annex M3 I.
116
MG, Figure 3.27, Petroconsultants S.A., Chana C11rrent Stalus & Synopsis /996 (June 1997). MG , Vol. II ,
Annex M44. See also Republic of Ghana, Model Prod11ction Sharing Agreement qf 1995 Between the
Covernmenl, the Chana National Pelro/eum Corporation and Co111rac/or ( 1995), reprinted in South & Central
Aji-ica Basic Oil Laws & Concession Con/racts, Supplement No. 122 (1995). RG, Vol. Ill , Annex 109.
117
See Socihe Africaine des Pet roles, C61e D 'Jvoire Exploration Concession, Location Map and S1ruct11ral
Sketch (Fig. 8) in H. D. Hedberg, "Petroleum Developments in Africa in 1957", B11//e1in of the American
Association qf Pe/ro/eum Geologists, Vol. 42, No. 7 (July 1958). MG, Vol. II , M49; Vol. VIII , Annex 90.
118
Ghana Nat ional Petroleum Corporation (GNPC), Activity Map of Chana (1998, Ghana). MG , Vol. II , Annex
M29.
119
South Cape Three Points Block, Chana Offshore in Letter from James B. Jennings, Hunt Overseas Operating
Company, to Minister of Mines and Energy, Republic of Ghana (14 July 1998). RG, Vol. II , Annex M64; Vol.
IV , Annex 127.
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Figure 2.16: Ghana Offshore Activity Map, 1998

2.76

The award of the Western Tano and South Cape Three Points blocks in the Tano

Basin to Dana Petroleum and Hunt Oil Ghana respectivel y was followed in 1999 by the
award of the North Tano Exploration block to West Oil Ghana, illustrated in Figure 2.18
following Figure 2. 17. 120

120
MG, Figure 4.5, Ghana National Petroleum Corporation (GNPC), Fig. 2 [West Oil (Ghana) Pty Ltd.
Licensed Blocks] in West Oil Block Concession Agreement ( 1998, Ghana), Annex I. MG, Vol. II , Annex M30;
Vol.111 , Annex 17.
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Figure 2.18: West Oil Ghana Contract Area, 1998

2.77

In 2002, the Cape Three Points Deepwater block was awarded to Vanco Ghana Ltd.

All these blocks were bounded to the west by the customary equidistance line, and all the
companies engaged in exploration activities within their blocks. Cote d"Ivoire did not object
in any way while these intensive exploration activities were being undertaken in Ghana .
Additional official maps published by GNPC in 2000 and 2002 continued to depict the
customary equidistance line as the border with Cote d' lvoire. 121
2.78

The customary equidistance line was again used by Ghana in 2006 for the western

border of the Deepwater Tano contract area granted to the Tullow/Sabre Oil/Kosmos
conso11ium, as illustrated in Figures 2.19 and 2.20 122 on the next page.

121
Ghana National Petroleum Corporation (GNPC), Ghana Offshore Aclivily Map (2000, Ghana). MG, Vol. II ,
Annex M3 I; Ghana National Petroleum Corporation (GNPC), Ghana Offshore Aclivily Map (Mar. 2002,
Ghana). MG , Vol. 11 , Annex M32.
122
MG , Figure 3.31 , Contract Area Plat in Petroleum Agreement among the Government of the Republic of
Ghana/Ghana National Petroleum Corporation (GNPC), and Tullow Ghana Limited/Sabre Oil and Gas
Limited/Kosmos Energy Ghana HC, in respect of The Deepwater Tano Contract Area ( IO Mar. 2006, Ghana),
Annex I, p. 3. MG, Vol. II , Annex M33 ; Vol. IV, Annex I8; MG, Figure 3.29, Ghana National Petroleum
Corporation (GNPC), Ghana O.ffhore Activity Map (Aug. 2006 , Ghana). MG , Vol. II , Annex M34. See also
Petroleum Agreement among the Republic of Ghana, Ghana National Petroleum Corporation, KOS MOS Energy
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Figure 2.19: Deepwater Tano Contract Area, 2006
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Figure 2.20: Ghana Offshore Activity Map, 2006

Ghana HC, and the E.O. Group in Respect of West Cape Three Points Block (22 July 2004). RG, Vol. Ill,
Annex 110.
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2.79

The nu111erous activities undertaken by both Parties, in the context of their close and

active cooperation, confir111s the understa nding that their co111111011 boundary was defined by
the custo111ary equidistance line. There is no support for the contention by Cote d"Ivoire that
there were two unilaterally developed practices running in parallel without any connection to
one another. 123 As defined by the Oxford English Dictiona,y, the expression "111utual" refers
to ·'a feeling, action , undertaking, condition, etc . ... possessed, experienced. or perfor111ed by
each of two or 111ore persons ... or things towards or with regard to the other" or, so111ething
"[h]eld in co111111011 or shared between two or 111ore parties''. 124 As illustrated in the sketch
111aps below, the concessions of both Parties throughout the years, including until 2009
(shown in Figure 2.21 , following page 54), and all wells drilled by both Parties between the
mid- I950s and 2009 (as de111onstrated in Figure 2.22, following Figure 2.21) respected the
custo111ary equidistance line. In doing so, they 111anifested the understanding, held in co111mon
by both Pm1ies, that the location of their com111on boundary lay along the customary
equidistance line.
2.80

There is an extensive collection of 111aps published during this period that evidences

the consistency with which both States referred to the custo111ary equidistance line as their
com111on boundary. Cote d'Ivoire·s effort to challenge their relevance and weight in these
proceedings is unpersuasive. As wil l now be shown, its criticism of this material is
111isplaced.
3.

2.81

The Relevance of Maps: Cote d "fvoire 's Erroneous Treatment of Cartographic
Evidence

Cote d' lvoire's assessment of the evidentiary value of the cartographic evidence put

before the Special Chamber in Ghana·s Me111orial 1s erroneous and misleading. These maps
show that both Parties mutually and consistently recognised, respected and relied upon the
customary equidistance line as their maritime boundary.
2.82

In order to undermine the impact of the cartographic material presented by Ghana,

Cote d'Ivoire seeks to rely on international case law (Burkina Faso v. Mali, Nicaragua v.

"' CMCI , Chapter 2, Section Ill (entitled "Unilateral oil activities of the Parties") ("Les activites petro/ieres
1111i/atera/es des Parties"). See also ibid. , para. 5.6.

'" Oxford English Dictiona,y (3d ed., June 2003), "Mutual", paras. I(a), 4. RG , Vol. IV, Annex 150.
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Colombia. and Indonesia ,·. Malaysia) to asse11 that maps have limited evidentiary value for
125 Then. Cote d·lvoire argues that the existence of adjacent
the determination of borders.

limits of oil concessions between States. as reproduced in maps, "'is not, in itself sufficient to
126
demonstrate the existence of a maritime boundary"·.
2.83

Ghana recognises that international cou1ts and tribunals have been reluctant to accord

dispositive authority to maps as sole evidence of the actual location of international
boundaries. The production of a map may indeed be a unilateral act of State that has the
potential to be misused for expansionist purposes. However, that is plainly not the case here.
2.84

Firs/. as shown in the Memorial and in Section II.A. above, the oil activities carried

out in the border area over five decades were not the result ofGhana·s--or Cote d·lvoire·sunilateral practice. Rather, the extensive oil practice was developed mutually. on each side of
the customary equidistance line. and within a context of constant inter-State communication
and cooperation. 127 The maps reflect such practice. Indeed. beyond the maps already
submitted in Volume II of the Memorial, additional maps referred to in this Reply, which
accompany concession agreements, official reports, or letters, also reflect the fact that the
customary equidistance line was considered by both Parties to be the common maritime
boundary. 128 And it is clear that these maps not only show the concession limits in the border
area, but also in many cases actually depict the boundary. Most significantly, Cote d' lvoire
has not been able to put before the Special Chamber a single map published between the date
of Cote d·lvoire·s independence and 2009 that purports to show a maritime boundary with
Ghana that is not based on the customary equidistance line.

125

CMCI, paras. 4.83-4.91 (citing homier Dispute (Burkina Faso/Republic of Alali), Judgment, ICJ Reports
1986, p. 554, paras. 54, 56, 66; ferritoria/ and Maritime Dispute (Nicaragua v. Columbia) , Judgment, ICJ
Reports 2012, p. 624, paras. I00, 118: Sovereignty over Pu/au ligitan and Pu/au Sipadan (Indonesia r.
Alalaysia), Judgment, ICJ Reports 2002, p. 625, paras. 90-91 ).
126

CMCI , para. 4.35 c·n ·es1pas en elle-meme sufjisante pour demontrer / 'existence d 'zmeji-ontiere maritime·'.).

121

See infra Section 111.B.

128

See Dana Petroleum pie, Offihore Ghana. Tana Basin. /99 7 Proposed Seismic Programme ( 1997, Ghana).
RG , Vol. II , M63 ; Ghana National Petroleum Corporation (GNPC), Fig. 2 [West Oil (Ghana) Ply Ltd. Licensed
Blocks] in West Oil Block Concession Agreeme/11 ( I998, Ghana), Annex I. MG, Vol. 11, Annex M30; Vol. Ill ,
Annex 17; Sowh Cape Three Points Block. Ghana ()_ffshore in lei/er from James B. Jennings, Hunt Overseas
Operating Company, to Minister of Mines and Energy, Republic of Ghana (14 July 1998). RG. Vol. II , Annex
M64; Vol. IV. Annex 127.
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2.85

The existence of this mutual practice is particularl y evident in cases where the

activities were carried out with the active cooperation of both States· national oil companies.
This includes the develop111ent of petroleu111 resources in block Cl-0 I, which GNPC sought to
carry out with UMIC between 1995 and 1998. with the approval of PETROCI and the lvorian
Ministry of Mines, Oil and Energy. 129
2.86

Other salient evidence of such 111utual practice may be found where the sa111e foreign

oil co111pany acquired from both States blocks on both sides of the customary equidistance
line that 111irrored each other. As previously noted, such was the case of Phillips, which. in
1975. acquired the concession on the Ghanaian side, bounded to the west by the custo111ary
equidistance line, and then in 1976. also acquired the lvorian concession that had previously
been granted to Esso, bounded to the east by the sa111e line. 130
2.87

Second, Cote d' Ivoire treats all the 111aps sub111itted by Ghana in the same way. Yet

the cartographic material submitted by Ghana is rich in its evidential variety, and the
differences- which relate both to the source of the maps, as well as their content- have to be
taken into account in assessing their evidentiary value .
2.88

The first main difference is between maps that stand alone, and those that acco111pan y

another docu111ent, e.g.. a concession agree111ent, national legislation, a report, or
correspondence. In these latter cases, the accompanying map illustrates and completes the
content of the main docu111ent, and is a complementary source of evidence on the Parties·
conduct, and a reflection of their recognition, respect, and use of the customary equidistance
line as the international border. In other words, these 111aps exist as a result of the Parties"
conduct, and have not been prepared with a view to shaping such conduct in the future .
2.89

Cote d'Ivoire appears to acknowledge the special value of maps accompan ying

documents, in recognizing that the only relevant maps are those "annexed to a [written]
Agreement concluded between the Parties", and that in such cases, they constitute "the
clearest reflection of the agree111ent between the Parties". 131 Yet its view is too narrow, as it
only considers relevant the maps accompanying one specific type of document- na111ely, a

129

See supra paras. 2.64-2.66.

130

See supra paras. 2.20-2.22.

131

CMCJ , paras. 4.88-4.90.
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written agreement between the Parties. In Cote d' lvoire's view, maps accompanying other
documents-such as national legislation, concession agreements, requests for seismic studies
in bilateral correspondence. and official reports-have only the same limited value as standalone maps. That is not correct, and in the present case, out of the 62 maps submitted by
Ghana, 24 maps accompany another document. 132

132
The maps subm itted by Ghana in the Memorial which accompany another document are: [Map of concession
areas) in Republic of Cote d'Ivoire, S1a11dard Prod11c1ion-Sharing Contract lss11ed I 975 , reprinted in Basic Oil
Laws & Concession ,011/racls, Supplement No. XLI (4 1) ( 1975, Barrows), p. 29. MG , Vol. II , Annex Ml , Vol.
IV, Annex 34; Blocks Delineation in Ministry of Mines of the Republic of Cote d"lvo ire, C61e d"fvoire :
Petrole11111 Eval11a1io11 ( 1990, Cote d"lvoire), p. 2. MG, Vol. II , Annex M4, Vol. V, Annex 36; [Evaluation
Concess ions Offered) in Societe Nationa le cl 'Operations Petrolieres de la Cote d' Ivoire (PETROCI), C61e
d'Ivoire /993 Pe1ro/e11111 Eva/11C11ion Concessions ( 1993, Cote d' Ivoire), p. 2. MG , Vol. II , Annex M6, Vol. V,
Annex 37; Republic of C61e d"fvoire Petroleum Exploralion Concessions in Societe Nationa le d'Operations
Petrolieres de la Cote d' Ivoire (PETROCI), Exp/oral ion Opporlunilies in Cote d'Ivoire .... The 1\ 'exl Deep Waler
Producer in !he Gulf of Guinea (Mar. 2002, Cote d"lvoi re), p. 3. MG , Vol. II , Annex M7, Vol. V, Annex 38;
Republic of Cole d'Ivoire Pe1role11111 ExplorCllion Concessions in Soc iete Nationale d' Operations Petrolieres de
la Cote d' Ivoire (PETROCI), Deepwa/er Oppor1u11i1ies in Cole d 'Ivoire (May 2005 , Cote d'Ivoire), p. 3. MG,
Vol. 11 , Annex M9, Vol. V, Annex 39; Republic of Cote d' Ivoire, Conlral de Par/age de Produclion

d'/-lydrocarbures avec Vanco Cole d 'Ivoire Ltd el PETROCI HOLDING, Bloc Cl-40/ /Hydrocarbons
Prod11c1ion Sharing Contracl ll'ilh / 'anco Cote d 'Ivoire Ltd and PETIIOCI /-/OLDING, Block Cl-40/j (30 Sept.
2005), p. 74. MG , Vo l. II , Annex MIO , Vol. V, Annex 40; Bassin Sedimenlaire Onshore & Offshore Bloc ClJOO [Sedi111enla,J1 Block Onshore and O.fJ,·hore. 13/ock Cl-/00) in Republic of Cote d' Ivoire, Con1ra1 de Panage
de Production d"/-lydrocarbures avec PET/WCI el )'.4M's PETIIOLEUM, 13/oc Cl-JOO f/-lydrocarbons
Production Sharing Conlracl ll'ith PETROCI and YAM 's PETROLEUM. Block Cl- JOO} (23 Jan. 2006, Cote
d'Ivoire), p. 74. MG , Vol. II , Annex M 11 ; Vol. V, Annex 41 ; A La Proposilion de limile de la Parlie lvoirienne
[Proposed Limil of/he lvoirian Side/ in Republic of Cote d'Ivoire, The Second Meeting Join/ lvoiro-Ghanaian
Commission on !he Demarcation of/he Maritime Border Be/Ween C61e d'Ivoire and Ghana: Presentalion by 1he
lvorian Side (23 Feb. 2009, Cote d' Ivoire), Annex I. MG , Vol. II , Annex M 13; Vol. V, Annex 47; location of
!he.fixed Outer Limit Points of Cole d'/voires Easlern Extended Continental Shelf/legion (Fig. 6-1) in Republic
of Cote d' Ivoire, Submission.for the Es1ablishmen1 of the Ou/er Limils of1he Conlinenlal Shelf of Cote d"/vuire
pursuanl to Article 76, paragraph 8 qf the United Na1ions Convention 011 the lmv of the Sea. Execulive
Summa,y (8 May 2009, Cote d' Ivoire), p. 6. MG , Vo l. II , Annex Ml4; Vol. VI , Annex 75; l/l11s1ratio11 de
/ 'A pplication de la Methode des Meridiens f /1/ustralion qj"the Application qf"the Meridians Method/ in Republic
of Cote d' Ivoire, Fi.fih Reunion, Cote d 'Ivoire-Ghana Joint Commillee Meeting on the Delimitation of the
Maritime Boundaries belll'een Cote d"/voire and Ghana: Communication oflhe lvorian Party in Response lo the
Ghanaian Proposals qf"27-28 April 20/() (31 May 20 I0, Cote d' Ivoire), Appendix 4. MG , Vol. 11 , Annex M 17;
Vol. V, Annex 51 ; Map of Ghana Sholl'ing the 22 O.m·hore Oil Concessions fin 1968) in G. 0. Kesse, "The
Search for Petroleum (Oil) in Ghana·•, Ghana Geological Survey, Report No. 78/1 ( 17 July 1978), p. 8. MG,
Vol. II , Annex M20; Distribution of Ghana Offshore Oil Concessions as al June, /970 in G. 0. Kesse, "The
Search for Petroleum (Oil) in Ghana". Ghana Geological Survey, Report No. 78/1 ( 17 July 1978 , Ghana), p. I0.
MG, Vol. II , Annex M2 I; Vol. VIII , Annex 95; Ghana Production Sharing Contract Areas in Ministry of Fuel

and Power, Ghana National Petroleum Corp., Republic of Ghana & Petro-Canada International Assistance
Corporation Canada, Opportunilies for Petroleum Exploration in the Tana Basin-Ghana ( 1986, Ghana), p. 4.
MG , Vol. II , Annex M26; Vol. 111 , Annex 15; Ghana National Petroleum Corporation (GNPC), Fig I [Map of
Petroleum Exp loration Opportunities) in Republic of Ghana, Petroleum Exploration Opportunities (18 June
1986, Ghana), p. 2. MG, Vol. II , Annex M27; Vol. 111 , An nex 14; Ghana National Petroleum Corporation
(GNPC), Fig 2 (West Oil (Ghana) Pty Ltd. Licensed Blocks) in West Oil 13/ock Concession Agreemenl (1998 ,
Ghana), Annex I. MG, Vol. II , Annex M30; Vol. Ill , Annex 17; Contrac/ Area Pia! in Petroleum Agreement
among the Government of the Republic of Ghana/Ghana National Petroleum Corporation (GNPC), and Tullow
Ghana Limited/Sabre Oil and Gas Limited/Kosmos Energy Ghana HC , in respect of The Deepwater Tano
Contract Area (10 March 2006, Ghana), Annex I, p. 3. MG, Vol. II , Annex M33 ; Vol. IV , Annex 18; Location
of the miler limit fixed points qf" Ghana 's Western Ex/ended Continental Shelf Region (Fig. 2) in Republic of
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Third. Cote d' lvoire contends that .. [n]one of the maps produced mentions an

international maritime boundary, or an agreement on it". 133 This 1s a surprising statement.
given that 22 out of the 62 maps submitted by Ghana depict the customary boundary
represented by a dashed line (or a dash and two dots line) drawn beyond the seaward limits of
the oil concessions. 134 These maps also indicate the names of one or both Parties on each side
of the boundary line depicted . 135

Ghana, Revised Executive S11111111a1y CJ{ the Submission by the Government CJ{ the Republic of Ghana for the
Establishment of the Outer Limits of the Continental Shelf CJ{ Ghana pursuant lo Article 76. paragraph 8 CJ{ the
United Nations Convention on the Law of the Sea (21 Aug. 2013 , Accra), p. 7. MG, Vol. II , Annex M35 ; Vol.
VI , Annex 78; Ghana Concession Map (Fig. 8) in H. D. Hedberg, "Petroleum Developments in Africa in 1956",
Bulletin of the American Association CJ{ Petroleum Geologists, Vol. 41 , No. 7 (July 1957). MG , Vol. II , Annex
M50; Vol. VII , Annex 89; Portions of lvo, y Coast and Ghana (Fig. 7) in H. D. Hedberg et al., "Petroleum
Developments in Africa in 1958'', Bulletin oft he American Association of Petrolewn Geologists, Vol. 43 , No. 7
(July 1959). MG , Vol. 11 , M5 I; Vol. VIII , Annex 9 I; Portions of fvo,y Coast and Ghana (Fig. 7) in H. D.
Hedberg et al. , "Petroleum Developments in Africa in 1958", Bulletin CJ{lhe American Association o/ Petrole11111
Geologists, Vol. 43 , No. 7 (July 1959). MG, Vol. 11 , Annex M53 ; Vol. VIII , Annex 91; Concessions on Ghana
conlinenlal shelf (Fig. 13) in L. D. Litt lefield, "Petroleum Developments in Central and Southern Africa in
1968", The American Association CJ{ Petroleum Geologists Bulletin, Vol. 53, No. 8 (Aug. 1969). MG , Vol. II ,
Annex M54; Vol. VII 1, Annex 93; Ghana (Fig. J 5) in A. Cortesini & J. R. Minner, "Petro leum Developments in
Centra l and Southern Africa in 1971 ", The American Association of Petroleum Geologists Bulletin , Vol. 56, No.
9 (September 1972). MG , Vol. II , Annex M55 ; Vol. VIII , Annex 94; lvo,y Coast (Fig. 21) in H.J. McGrew,
"Oil and Gas Developments in Central and Southern Africa in 1982", The American Associa1io11 of Petroleum
Geologists Bulletin, Vol. 67, No. 10 (October 1983). MG, Vo l. II , Annex M57 ; Vol. VIII , Annex 96; Cote
d 'Ivoire (Fig. 10) in J. B. Hartman & T. L. Wa lker, "Oil and Gas Developments in Central and Southern Africa
in 1987", The American Association of Petroleum Geologists Bulletin, Vol. 72, No. JOB (October 1988). MG ,

Vol. II, An nex M59; Vol. IX , Annex 99.
133

CMCI, para. 4.109 ("{a} ucune des caries produites ne menlionne unefrontiere maritime internalionale, ni 1111

accord sur celle-ct'.).
134
The maps submitted by Ghana in the Memorial which depict a boundary line extending beyond the
concession limits are: Societe Nationale d' Operations Petrolieres de la Cote d'Ivoire (PETROCI), Pennis des

hydrocarbures en Cote d 'Ivoire el position des puits [Hydrocarbons Permit in Cote d'Ivoire and Location CJ/'
Wells} (20 Jan. 1983, Cote d' Ivoire). MG , Vol. II , An nex M3 . Blocks Delineation in Ministry of Mines of the
Republic of Cote d'Ivoire, C61e d 'Ivoire : Petroleum Evaluatia11 (1990, Cote d' Ivoire), p. 2. MG , Vol. II , Annex

M4; Vol. V, Annex 36. Ministry of Industry, Mines & Energy of the Republic of Cote d' Ivoire, Societe
Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), Carte du Domaine Minier, Block Cl-06
(Map CJ{ the Mining Area} (Jan. 1991 , Cote d' Ivoire). MG, Vol. II , Annex MS. [Evaluation Concessions
Offered] in Soc iete Nationale d' Operations Petrolieres de la Cote d' Ivoire (PETROCI), Cote d 'Ivoire 1993
Petroleum Evaluation Concessions (1993, Cote d' Ivoire), p. 2. MG , Vol. II , Annex M6; Vol. V, Annex 37.
Republic of Cote d' Ivoire Petroleum Exploration Concessions in Societe Nationale d' Operations Petrolieres de
la Cote d'Ivoire (PETROCI), Exploration Opportunities in Cote d 'Ivoire ... . The Next Deep Water Producer in
the Gulf of Guinea (Mar. 2002 , Cote d' Ivoire), p. 3. MG, Vol. II , Annex M7 ; Vol. V, Annex 38; Societe
Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), Republic al Cote d 'Ivoire Petroleum
Exploration Concessions (Apr. 2003, Cote d' Ivoire). MG, Vol. II , Annex M8 . Republic CJ[ Cote d 'Ivoire
Petroleum Exploration Concessions in Soc iete Nat ional e d'Operations Petrolieres de la Cote d' Ivoire
(PETROCI), Deepwater Opportunities in Cote d 'Ivoire (May 2005 , Cote d' Ivoire), p. 3. MG , Vol. 11, Annex
M9 ; Vol. V, Annex 39; Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), Republic CJ/'
Cote d 'Ivoire Petroleum Exploration Concessions (Nov. 2006, Cote d' Jvoire). MG , Vol. II , Annex Ml2;
Petroleum Concessions in B. V. Glohi (E&P Technical Advisor to the Managing Director of PETROCI),
Deepwater Cote d 'Ivoire Potential (Nov. 2009), p. 8. MG, Vol. II, Annex Ml5 ; Vol. V, Annex 42; Societe
Nationale d' Operations Petrolieres de la Cote d' Ivoire (PETROCI), Republic CJ{ Cote d 'Ivoire Petroleum
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Exploration Concessions (Jan. 2010, Cote d' Ivoire). MG, Vol. II , Annex M 16; Repub lic of Cote d'Ivoire,
[l llustration of the construction of the bisector) (Cote d' Ivo ire, May 2014). MG , Vol. II , Annex M 19; Ghana
National Petro leum Corporation (GNPC), Fig. 2 [West Oil (Ghana) Pty Ltd. Licensed Blocks) in West Oil Block
Concession Agreement ( 1998, Ghana). Annex I. MG , Vol. 11. Annex M30: Vo l. Ill , Annex 17; Ghana National
Petroleum Corporation (GNPC), Ghana Offshore Activity A!ap (2000 , Ghana). MG , Vol. 11 , Annex M3 \. Ghana
Nationa l Petroleum Corporation (GNPC), Ghana Offshore Actirity .\lap (Mar. 2002, Ghana). 1G, Vol. 11.
Annex M32; Petroconsultants S.A .. Jro,y Coast Synopsis 1983 (Including Curren/ Activity) (Feb. 1984). MG,
Vol. 11 , Annex M39: Petroconsultan/s Sri . lro,y Coast Sy nopsis /985 (Mar. I986). MG. Vol. II, Annex M4 I:
Petroconsultants S.A., Cote d"Jvoire Synopsis 1987 (Mar. 1988). MG. Vol. II. Annex M42; IHS Energy Group.
Cole d 'Ivoire (Dec.2014). MG, Vol. II. Annex M48; Sociele A(,-icaine des Petroles. Cote D '/roire Exploration
Concession. Location Map and Stmctural Sketch (Fig. 8) in H. D. Hedberg, '·Petroleum Developments in Africa
in 195T. Bulletin (){/he American Association (Jf Petroleu111 Geologists, Vol. 42 , No. 7 (July 1958). MG, Vol.
II , M49: Vol. VIII , Annex 90; Phillips Petroleum, /\'orth fono IX Prospect (Sept. 1980). MG. Vol. II , Annex
M56; Cote d'Ivoire (Fig. I 0) in J. B. Hai1man & T. L. Walker, "Oil and Gas Developments in Central and
Southern Africa in 1987", The American Association of Petroleum Geologists Bulletin, Vol. 72, No. I0B (Oct.
1988). MG , Vol. II , Annex M59; Vol. IX, Annex 99.
135
Amongst all maps submitted by Ghana in the Memorial , fifteen show both Pa11ies ' names: Republic (JfC6te
d"Jvoire Petroleum Exploration Concessions in Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire
(PETROC I), Exploration Opportunities in Cote d' Ivoire .... The 1\ 'ext Deep ll'ater Producer in the Gulf {!/Guinea

(March 2002, Cote d' Ivoire), p. 3. MG, Vol. II , Annex M7 ; Vol. V, Annex 38; Societe 1ationale d'Operations
Petrolieres de la Cote d'Ivoire (PETROC I), Republic (){Cote d'Ivoire Petroleum Exploration Concessions (Apr.
2003, Cote d' Ivo ire). MG, Vol. II , Annex M8; Republic q{Cote d"Jvoire Petroleum fap/oration Concessions in
Societe ationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), Deepwaler Opportunities in Cote
d'Jroire (May 2005 , Cote d' Ivoire), p. 3. MG , Vol. II , Annex M9; Vol. V, Annex 39; Societe Nat ionale
d'Operations Petrolieres de la Cote d' Ivo ire (PET ROCI ), Republic of Cole d 'Ivoire Petroleum Exploration
Concessions (Nov. 2006, Cote d' Ivoire). MG , Vol. II , Annex M\2; Republic of Cote d' Ivoire, [Illustration of
the construction of the bisector) (Cote d' Ivoire, May 2014). MG,Vol. II , Annex M 19; Ghana Natio nal Petroleum
Corporation (GNPC), Ghana O.fj~·hore Activity Map (2000, Ghana). MG, Vol. II , Annex M3 I; Ghana National
Petroleum Corporation (GNPC), Ghana Offshore Activity Map (Mar. 2002 , Ghana). MG , Vo l. II , Annex M32 ;
Petroconsultants S.A., Jvo, y Coast Synopsis 1983 (Including Curren/ Activity) (Feb. 1984). MG, Vol. II , Annex
M39; Petroconsultants S.A., Jvo,y Coast Synopsis 1985 (Mar. 1986). MG, Vol. II , Annex M4 l; Petroconsultants
S.A., Cote d'Ivoire Synopsis 1987 (Mar. 1988). MG , Vol. II , Annex M42 ; IHS Energy Group, Cote d'Ivoire
(Dec. 2014). MG, Vol. II, Annex M48; Societe AJ,-icaine des Petro/es, Cote D 'Ivoire Exploration Concession,
Location Map and Str11c111ra/ Sketch (Fig. 8) in H. D. Hedberg, "Petroleum Developments in Africa in I957",
Bulletin qfthe American Association of Pe1role11111 Geologists, Vol. 42, No. 7 (July 1958). MG, Vol. II. M49;
Phillips Petroleum, /\'orth Tana IX Prospect (Sept. 1980). MG , Vol. 11, Annex M56 ; Cote d 'Ivoire (Fig. I0) in J.
B. Hartman & T. L. Walker, "Oil and Gas Developments in Central and Southern Africa in I987", 11,e
American Association of Petroleum Geologists B11//eti11, Vol. 72, No. I0B (Oct. 1988). MG , Vol. II , Annex
M59; Vol. IX, Annex 99; Tullow Oil pie , Ghana - Overview (Oct. 2013) available at
http ://www.tu llowoil.com/index.asp?page id=50 (accessed 19 Mar. 2015). MG , Vol. 11, Annex M62. Seven maps
indicate Ghana's name to the East of the equ idistance line: Societe Nationale d'Operations Petrolieres de la Cote
d'Ivoire (PETROCI), Permis des hydrocarbures en Cote d'Ivoire el position des puils /Hydrocarbons Permit in
('6te d 'Ivoire and location of Well;} (20 Jan. 1983, Cote d'Ivoire). MG, Vol. II , Annex M3 ; Blocks Delineation
in Ministry of Mines of the Republic of Cote d' Ivoire, Cote d'Ivoire: Pe1roleu111 Evaluation ( 1990, Cote
d' Ivoire), p. 2. MG, Vol. II , Annex M4; Vol. V, Annex 36; Mini stry of Industry, Mines & Energy of the
Republic of Cote d'Ivoire, Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), Carte du
Domaine Minier. Block CJ-06 /Map of the Mining Area] (Jan. 1991 , Cote d' Ivoi re). MG, Vol. II , Annex MS;
[Evaluation Concessions Offered) in Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI),
Cote d'Ivoire 1993 Petrole11111 Eva/ualion Concessions (1993 , Cote d' Ivoire), p. 2. MG , Vol. II , Annex M6; Vol.
V, Annex 37; Petroleum Concessions in B. V. Glohi (E&P Technical Adv isor to the Managing Director of
PETROCI), Deepwater Cote d 'Ivoire Potential (Nov. 2009), p. 8. MG, Vol. II , Annex M 15; Vol. V. Annex 42:
Societe Nat ional e d"Operations Petrolieres de la Cote d'Ivoire (PETROCI), Republic q(Cote d'Ivoire Petrole11111
Exploration Concessions (Jan. 20 I0, Cote d' Ivoire). MG , Vol. II , Annex M 16; Ghana National Petroleum
Corporation (GNPC), Fig. 2 [West Oil (Ghana) Pty Ltd. Licensed Blocks) in West Oil Block Concession
Agreement (1998, Ghana), Annex I. MG , Vol. II , Annex M30; Vol. Ill , Annex 17.
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Cote d·lvoire attempts to downplay such depictions of the line beyond the limits of oil

concessions by arguing that the signs used on these maps "are not those commonly used to
represent an international boundary". 136 This is excessively formalistic and wrong. Signs used
on maps to represent international boundaries vary significantly and the "common use" of
specific signs for that purpose, referred to by Cote d' Ivoire, simply does not exist. In
addition, Cote d. lvoire ' s argument cannot detract attention from the obvious: the fact that the
line shown on most of those maps is identified clearly as an international boundary separating
Ghana from Cote d' Ivoire and is a continuation of the land boundary separating both
countries, which often extends south of the concession limits. Figures 2.23 137 and 2.24 138
below, also submitted in the Memorial , 139 are reproduced here as examples of the 22 maps
that obviously show the existence of a recognised boundary between both Parties.
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Figure 2.23: Cote d'Ivoire Petroleum Exploration Concessions, 2002

136

CMC I, para. 4.99.

137

MG, Figure 3. I9, Republic o_f Cole d 'Ivoire Petroleum Exploration Concessions (2002). MG , Vo l. II , Annex
M7; Vol. V, Annex 38.
138
Ghana National Petroleum Corporation (GNPC), Ghana CJ/fshore Activily Map (March 2002, Ghana). MG,
Vol. II , Annex M32.
139
MG, Figure 3. 19 (Republic of Cote d 'Ivoire Petroleum Exploralion Concessions in Societe Nationale
d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), Exploration Opportunities in Cole d"lvoire .... The Next
Deep Waler Producer in the Gulf o_/Guinea (Mar. 2002, Cote d'Ivoire), p. 3. MG, Vol. II, An nex M7; Vol. V,
Annex 38); MG, Figure 3.29 (Ghana National Petroleum Corporation (GNPC), Ghana Offshore Activily Map
(Aug. 2006, Ghana). MG, Vol. 11, Annex M34).
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Figure 2.24: Ghana Offshore Activity Map, 2002

2.92

Equa lly formalistic is Cote d' lvoire ' s narrow interpretation of what constitutes an

°

"official nautical chart ... ". 14 For Cote d' Ivoire, the only maps that may be so characterised
are exclusively those charts produced by the lvorian Centre de cartographie et de
teledetection (CCT) or by the Hydrography and Navigation Services Division of the Ghana

Maritime Authority. 14 1 No further explanation is provided by Cote d' Ivoire as to why- a map
produced by another government department of either State, or by its state-owned and
controlled national oil company, cannot be characterized as "official".
2.93

Despite all these differences between categories of maps, Cote d' lvoire addresses all

maps produced by Ghana under a single all-embracing umbrella, and argues that all have a
limited evidentiary value . This simplification is misconceived.
2.94

What these maps clearly evidence is an obvious- and constant- common perception

of the location of the maritime boundary between both States by all the actors concerned : oil
companies, national oil corporations and governmental bodies. Each and every map depicts a

14

°CMCI, para. 4.106 ("carte[} marine!} official[}" ).

141

See ibid.
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concession limit following the customary equidistance line, and a great number of them show
an explicit boundary following the same equidistance line between Ghana and Cote d' lvoire,
extending seaward beyond the concession limits. They reflect the existence of a longstanding
agreement between both States.
B.

2.95

Cooperation between the Two States through their National Oil Companies
( 1992-2007)

The exploration and exploitation of offshore natural resources by Ghana and Cote

d'Ivoire since the 1960s presented a significant challenge for both countries in legal ,
technical and operational terms. It soon became evident that cooperation was needed to
realise the full potential of these resources. The degree of cooperation between the Parties,
through their respective national oil companies (GNPC on the side of Ghana, and PETROCI
on the side of Cote d"Ivoire), reached its highest level in the period from 1992 to 2007. This
is shown in detail below, after some brief remarks on PETROCI's legal status.
I.

2.96

PETROCl 's Legal Sia/us

Among the most striking inaccuracies in the Counter-Memorial is the assertion that

" PETROCI is a private entity, governed by the laws applicable to private companies in Cote
d' lvoire". 142 Cote d' Ivoire asserts that the conduct of PETROCI cannot engage the lvorian
government, in particular with regard to the delimitation of its land and maritime
boundaries. 143
2.97

It is clear that, contrary to Cote d' lvoire' s assertion, for all practical and legal

purposes, the actions undertaken and positions expr~_ssed by the lvorian national oil company
amount to actions and positions of the State of Cote d'Ivoire itself. As Ghana explained in its
Memorial , this is a consequence of the form and status of PETROCI as a State company, up
to 200 I, and since then as a company with public financial pa1ticipation. 144 Surprisingly, Cote
d'lvoire's Counter-Memorial fails to engage in any discussion of the legal nature of
PETROCI , and simply replicates Cote d'lvoire' s position in the Provisional Measures

142
Ibid. , para. 4.104 (" PETROCI est une entite de droit prive. regie par les lois applicab/es aux societes privees
de Cote d 'Ivoire" .).
143

Ibid.

14 4

See MG, paras. 3.37-3.39.
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phase_i.is labelling PETRO CI as merel y a --private law entity"· with no capacity to act on
1
behalf of Cote d"lvoire. -1 6 Nor does Cote d"lvoire explain the basis of PETROc1·s

entitlement to participate in the lease of oil concession contracts, if this is not based on its
public status.
2.98

This assertion is at odds with the evidence confirming that PETROCI is endowed with

a public statu s and acts as a representative of the lvorian State in matters relating to oil
exploration and exploitation. This is confirmed by numerous documents, in addition to the
147
releva nt legislation referred to in Ghana· s Memorial.

2.99

These include docum ents pro~uced by PETROCI itself, such as the 1983 report

entitled Elements for the Definition of a Petroleum Industry in Ivory Coast, authored by
148
PETROCl" s Managing Director. This report, intended to give an account of the main axes

of the lvo rian strategy of development of its oi l industry, defines PETROCI as a ·'modest
State company... 149 It further indicates that "the commitments undettaken by the State.
through PETROCI , give the operators of these groups the responsibility to represent all the
partners and to protect their interest".

150

It explains the origins of the State oil company. its

151
institutional anchorage, and even its instrumental political role.

2.100 The transformation in 200 I of PETROCI into a '"societe c1 participation fina nciere
publique" 152 did not alter PETROCI"s public nature. This is confirmed by the 2003

'" Public Sitting at the Internati onal Tribunal for the Law of the Sea, Verbatim Record, ITLOS/PV. I5/C23/3
(3 0 Mar. 20 15), pp. 4:42-5:9.
146

CMCI , para. 4.104 ("'entile de droil prive" ).

141

MG. paras. 3.37-3.38.

148

Paul Ahui , Societe

at ionale d'Operations Petrolieres de la Cote d' Ivoi re (PETROC I), Ele111e111s for 1he

1

Definition of a Petroleum Policy in the l vo,y Coast (24 Feb. 1983). RG , Vo l. IV , Anne x 153.
149

Ibid. Introduction.

150

Ibid., p. I (emphasis added).

151
Ibid., p. 15 (" PETROCI, the national company for oil operations, was created out of the Directorate of
Hydrocarbons. The latter maintains its administrative role. while ... PETROCI became the in strument of the
Government oi l policy".).
152

Republic of Cote d'Ivoire, Deere/ No. 2001-580 du 12 septembre 200/ portanl exlension de l 'objet social de
la societe d'Etat denommee PETROCI Holding et tran~formalion en societe anony me a parlicipationfinanciere
p11bliq11e par cession d 'une partie de son capi1al [Decree No . 2001-580 of 12 Septe mber 200 I on the Extension
of the Scope of the State Corpo ration named PETROCI Holding and Transformation into Stock Corporation
with Public Financial Participation] published in Journal O.fjiciel de la Republique de Cote d'Ivoire (6 Dec.
200 I). MG, Vol. IV, Annex 30 ("socie1e a participation publiqueflnanciere" ).
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production-sharing contract between Cote d·lvoire and Vanco/PETROCI. which reproduces
the terms of Cote d' Ivoire ·s 1993 model contract. 153 Indeed, the contract with Vanco provides
that PETROCI is the owner of al l mining rights for the exploration and exploitation of
hydrocarbons in all areas available in Cote d· lvoire:
[T]hat pursuant to Decree No. 77-848 of 21 October. 1977 PETROCI is the
rights-holder of all rights for exploration and exploitation of hydrocarbons on
all available areas of Cote d·lvoire. including the area bounded defined below;
that the government direct ly and through PETROCI . wishes to promote the
development of the Delimited Region ... 1) 4
2.101

It is therefore misleading for Cote d' Ivoire to claim that PETROCI is no more than a

private law entity with no ties to the Government. PETROCI was created as a State oil
company derived from the Ministry of Energy and Mines, its activities between 1988 and
200 I were carried out as such, and its fundamental nature was not modified by its
transformation in 200 I into a "company with public participation". 155 Ghana·s Memorial
offers a detailed account of the control exercised over PETROCI by the Government, both
before and after the corporation ' s change of status in 2001. 156 Its actions and the positions it
has expressed, including with regard to the location of the maritime boundary separating both
States, are highly probative when it comes to identifying the position of Cote d·lvoire.

153
Compare Republic of Cote d' Ivoire. Model Production Sharing Contract (Oct. 1993), reprinted in South &
Central Aji-ica Basic Oil Laws & Concession Contracts, Supplement No. 117 (1994). RG , Vol. Ill, Annex 111:
Republic of Cote d' Ivoire, Comrat de Partage de Production d '/-/ydrocarbures avec Vanco Cote d'Ivoire l.td et
PETROCI HOLDING, Bloc Cl-./0/ [Hydrocarbons Prod11c1io11Shari11g Co111rac1 with l'anco Cote d'Ivoire Ltd.
and PE7ROCI /-/OLDING. 13/ock Cl-./0/J (30 Sept. 2005). MG, Vol. V, An nex 40.

154
Republ ic of Cote d' Ivoire, Contra/ de Partage de Production d '/-lydrocarbures avec 1·anco Cote d 'Ivoire
Ltd. et PETROCI HOLDI NG, Bloc Cl-401 /Hydrocarbons Production Sharing Contract with I 'anco Cole
d'Ivoire Ltd. and PEJROCI I/OLD/AG. Block Cl-40/J (30 Sept. 2005). MG, Vol. V, Annex 40 ("/QJ11e
co1?formemel1/ au decret no. 77-848 du 21 octobre 1977, PETROCI est titu/aire des droits miniers pour la
recherche et I 'exploitation des /·lydrocarbures sur I 'ensemble des zones disponibles de la Cote d 'Ivoire, y
compris sur la Region de/imitee ci-apres definie"; "que le Gouvernement. direclemenl et par voie de PETIIOCI.
souhaite promouvoir la mise en valeur de la Region Delimifee ... " .).
155
Republic of Cote d' Ivoire, Deere/ No. 2001-580 du 12 seplembre 2001 porlant extension de /'objet social de
la societe d'Etat denommee PETI/OCI /-lo/ding et transformation en sociefe anonyme a participationfinanciere
publique par cession d 'une partie de son capital [Decree No. 2001-580 of 12 September 200 I on the Extension

of the Scope of the State Corporation named PETROCI Holding and Transformation into Stock Corporation
with Public Fi nanc ial Participation] published in Journal O.fficie/ de la Republique de Cote d'Ivoire (6 Dec.
200 I). MG, Vo l. IV, Annex 30 ("societe aparticipation publique.financiere").
156

MG , paras. 3.36-3.39.
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Seismic Surveys Requests and Common Projects o/PETROCJ and GNPC

2.102 The activities that PETROCI and GNPC carried out jointly, particularly between 1992
and 2007. show a high level of cooperation. All of these activities pursued a co111111on,
govern111ent-deter111ined political strategy. pro111oting the who le Basin to international oi l
co111panies. As explained by GNPC s Chief Executive, during a meeting in Abidjan hosted by
the Managing Director of PETROCI: ·'The exchange of information. data. and technical
157
personnel wi ll make us better and stronger in our relations with the foreign oil companies".

2.103 Cote d' Ivoire was not 111erely "informed'' ofGhana ·s offshore activities: it sought to
develop projects jointly with Ghana, a2 well as on its own, including in the area relevant to
the present dispute, and in doing so it repeated ly recogni zed the customary equidistance line
158
as the maritime boundary between the two States.

2. I04 Ghana·s Memorial highlights that one of the clear representations made by Cote
d' Ivoire to Ghana, showing its recognition and respect of the customary equidistance
boundary. can be found in Cote d' lvoire ·s responses to Ghana ·s requests to conduct seis111ic
159
surveys in the border area, for example in 1997 and 2008. According to Cote d' lvoire, such

representations are limited in number and, if anything, prove the abse nce of practice rather
than its ex istence.

160

2. I05 Most importantl y, Cote d' Ivoire fails to address its own request for an authorisation
from the Ghanaian Government to cross the customary equidistance boundary in carrying out
161
seismic surveys. This request. submitted in 2007 through PETROCI, was related to the

157
Ghana Natio nal Petrol eum Corporat ion (GNPC), Neporl on the Qfficia/ Trip
Vol. IV , Annex 164.

10

Cote d 'Ivoire (undated). RG ,

158

See Ghana National Petroleum Corporation (GNPC), "Press Release: GNPC Vis its La Cote d' Ivoire" (8 Aug.
1997). RG , Vol. IV, Annex 157 (on trip to Cote d' Ivoi re by invitation oflvorian Min ister of Mines and Energy
to hold di scuss ions with "both the government and the National Petroleum Corporation, Petroci".). See also
Ghana National Petroleum Corporation, Cooperalion be/Ween GNPC and PETROCI (und ated), p. I. RG, Vo l.
IV, Annex 165 ("GNPC has been collaborating and cooperating with PET ROCl- the lvorian National
Petroleum Corporation- for almost six years now, in various areas".).
159

See MG , paras. 3.71-3.76, 5.13-5. 17.

160

CMC I, para. 4.72.

161

Fax from Kassou m Fadika. Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), to
Thomas Manu, Ghana ational Petro leum Corporation (GNPC), re Authorization for se ismi c vessel to turn
around in Ghanaian waters (9 Mar. 2007). RG, Vol. IV, Annex 137; Email from Boblai Victor Glohi, Soc iete
Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), to Tho mas Manu, Ghana National
Petroleum Corporation (GNPC) (13 Mar. 2007). RG , Vol. IV, Annex 138.
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rights granted by Cote d·lvoire a year earlier to YAM·s Petroleum. Ghana granted the
authorisation. 162 Here too, the language of PETROCl 's request confirms the existence or a
recognised and agreed boundary that followed the equidistance line. In a fax message of 9
March 2007 sent to GNPC, the PETROCl"s Managing Director "seek[s] permission and
authorization on behalf of YAM ' s" to .. allow the seismic vessel to turn in Ghanaian
waters". 163 Coordinates and a map were appended to the request. showing the customary
equidistance line extending along and beyond the limits of lvorian concessions in the area,
with the word ·'GHANA., on the eastern side of the line. 164
2.106 Also striking is the degree of similarity in the way in which both State agencies
identified the equidistance line as their boundary. In his letter of 19 March 2007 requesting
the Ghanaian Minister of Energy to grant PETROCI the authorisation it applied for, the
GNPC Managing Director underlined that "GNPC has checked the coordinates and the maps
provided [by PETROCI] against our own maps and confirm that data will not be acquired in
Ghana' s blocks". 165 Once again, the exchange shows that the equidistance line was not
considered by the authorities of both States as a mere limit between their respective oil
concessions, but as their agreed maritime boundary in the area. PETROCl ' s reference to
turning "in Ghanaian waters" and the mention of "Ghana" on the lvorian map leave no room
for doubt.
2. I07 Such perception of the equidistance line as an agreed boundary between both States is
also reflected in other documents relating to the cooperation between the two national oil
corporations. This is, for instance, the case in the minutes of a meeting held between
PETROCI and GNPC on 28 and 29 August 1997, showing the existence of a stable
framework of cooperation between the two companies regarding geological and geophysical

162
Fax from Thomas Manu, Ghana National Petroleum Corporation (GNPC) to Boblai V. Glohi , Societe
Nationa le d'Operations Petrolieres de la Cote d' Ivoire (PETROCI) (22 Mar. 2007). RG, Vol. IV , Annex 140.
163
Fax from Kassoum Fadika, Societe Nationale d' Operations Petrolieres de la Cote d' Ivoire (PETROCI), to
Thomas Manu, Ghana National Petroleum Corporation (GNPC), re Authorization for seismic vessel to turn
around in Ghanaian waters (9 Mar. 2007) RG , Vol. IV, Annex 137.
164
Email from Boblai Victor Glohi , Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI),
to Thomas Manu, Ghana Nationa l Petroleum Corporation (GNPC) ( 13 Mar. 2007). RG , Vol. IV , Annex 138.
165
Leifer from Thomas Manu, Ghana Nationa l Petroleum Corporatio n (GNPC), to the Minister of Energy,
Republic of Ghana ( 19 Mar. 2007) . RG, Vol. IV, Annex 139.
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studies. 166 The minutes indicate that .. [a]t the interpretation stage Petroci was prepared to
involve GNPC especially in the cross border correlation since the geology is the same ... 167 A
1999 draft GNPC-P ETROCI Memorandum of Understand ing also mentions in its preamble
that ·'[the Parties agree] to exchange technical information on La Cote d'Ivoire-Tana Basin
which straddles both countries to the extent feasible to enhance the exploration and
exploitation of this common basin'·. 168 This framework of cooperation was particularly
intended for block Cl-01 , 169 the easternmost limit of which was drawn by Cote d' Ivoire to
coincide with the customary equidistance Iine.
2.108 The cooperation between GNPC and PETROCI extended to discussions on the
possibility of conducting joint explo'i-ation and exploitation projects. There is abundant
evidence to demonstrate the extensive and regular cooperation between the two State
agencies during the 1992-2007 period:
•

Join! Ven/ure Proposal by GNPC for !he Redevelopme/11 of C61e d'Ivoire 's ESPOlR
field (1991-1995): The first main project discussed was the proposal by GNPC on the
redevelopment of Cote d'lvoire 's Espoir field . As early as 1991. a report from GNPC
indicates that ·'as a result of earlier high level contacts between GNPC and lvorian
Government officials and the Petroci Management, GNPC had shown interest in the
re-development of the Espoir field offshore Cote d' lvoire·'. 170 This cooperation
project was discussed at the highest governmental levels of both States. The
preparation of the project continued during the following years and , in 1993, GNPC
requested from PETROCI the seismic data and other detailed information on the

166
Ghana Nationa l Petro leum Corporation (GNPC) and Societe ationale d'Operations Petrolieres de la Cote
d' Ivoire (PETROCI), Report of the Meeting between PETROCI Delegation and G!\'PC (28-29 Aug. 1997). RG ,
Vol. IV, Annex 125.
167

Ibid p. 3 (emphasis added).

168

Memorandum of Understanding between Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire
Exploration Production S.A. (PETROCI E&P) and Ghana National Petroleum Corporation (GNPC) (2 Aug.
1999), Preamble, para. 2 (emphasis added). RG, Vol. IV, Annex 132.
169

Ibid. , para. 3.

170

GA . Ofori Quaah, Report on the hip to Abidjan, Cote d 'Ivoire, 2nd 10 6th July 1991 (9 July 1991 ), p. I. RG,
Vol. IV , Annex 115. The report also mentions Cote d'Jvoire ' s extensive seismic data collection prepared with a
view to the project of development of joint venture agreements in Cl ' s offshore blocks. Ibid. , pp. 4-5.
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Espoir field. 171 In late 1994, GNPC made its formal applicatio n to the lvorian
Ministry of Energy and Mines f-or the redevelopment of the Espoir field, attachi ng a
two year work programme. 172

•

Developmenl of Oil and Gas Resources in block CJ-Of (/995-/998): Another

proposed project was the development of oil and gas resources in block Cl -0 I. located
in lvoria n waters and bounded in the east by the customary equidistance line. This
project was formalized through a Memorandum of Understanding on cooperation
between PETROCI and GNPC for the development of gas and petroleum resources
specifically located in block Cl-01. 173 A second Memorandum of Understanding was
174
signed in 1997 for the purchase by GNPC of lvorian natural gas . Upon in vitation

by PETROCI. the term s of this agreement were then discussed by GNPC and

171

Letter from Ben Dagadu. Ghana National Petroleum Corporat ion (G PC), to Zati Deyoung, Societe
ationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI) (7 July 1993). RG, Vol. IV , Annex 116. See
also Fax from Yougoubare Gilbert. Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI),
to Ben Dagadu, Ghana National Petroleum Corporation (GNPC) (27 July 1993). RG , Vol. IV. Annex 117;
Lei/er from Ben Dagadu, Ghana Nat ional Petroleum Corporation (GNPC), to Yougoubare Gi lbert, Societe
at ionale d'Operations Petrolieres de la Cote d'Ivoire (PETROCI) (18 Aug. 1993). RG, Vol. IV, Annex 118:
Fax from Societe National e d'Operations Petrolieres de la Cote d' Ivoire (PETROCI) to Ghana National
Petroleum Corporation (GNPC) (19 Aug. 1993). RG, Vol. IV , Annex 119. See also Gustavson Associates, Inc. ,
Evaluation and Appraisal of the Espoir Oil Field as of.Jan11a,J1 I, 1993 (27 Sept. 1993). RG , Vol. IV, Annex
146. See also Memorandum from Mr. Ben Dagadu, Ghana National Petroleum Corporation (GNPC), to
Chairman & AG Chief Executive of (27 Sept. 1993). RG, Vol. IV, Annex 120; Gustavson Associates, Inc.,
Evaluation and Appraisal of the Espoir Oil Field as of Janua,y / , 1993 (27 Sept. 1993). RG , Vol. IV, Annex
146.
1

'" The letter sent in 1993 was followed by GNPC's formal application for revival of the ESPOIR field , which
included a work programme extending to 1994 and 1995 . Lei/er from Tsatsu Tsikata, Ghana Nationa l Petro leum
Corporation (G PC). to H.E. Minister of Mines and Energy. Republic of Cote d'Ivoire (5 Dec. 1994). RG, Vol.
IV , Annex 121.
173
Alemorandum qf Understanding between Societe NationaJe d'Operations Petrolieres de la Cote d' Ivoire
(PETROCI) and Ghana Nat ional Petroleum Corporation (GNPC) (22 Nov. 1995). RG , Vol. IV , Annex 123. See
also Lei/er from Tsatsu Tsikata, Ghana Nat ional Petroleum Corporation (GNPC), to the Min ister of Mines &
Energy, Republic of Cote d' Ivoire (19 Dec. 1994). RG, Vol. IV , Annex 122 (referring to the redevelopment of
the Espo ir field between both companies in the bordering block Cl-0 I.). As provided in the Memorandum of
Understand ing: " Petroci and GNPC wi ll co-operate in establ ishing a market in Ghana for natural gas from Cote
d' Ivo ire oi l and gas field s. For the duration of this MOU , Petroci will deal exclusively with GNPC as the
purchaser of natural gas from Cote d' Ivoire oil and gas fields into the Ghana ian market. GNPC will commit to
purchase natural gas through take-or- pay contract including the one cu rrently being negotiated with the
Operator of Block Cl -0 I .. . Petroci will encourage UM IC as Operator of Block Cl-0 I to conclude arrangements
for the projected joint development of Block Cl-0 I using GNPC ' s Tano Fields development infrastructure".
Alemorandum qf Understanding between Societe Natio nale d'Operations Petrolieres de la Cote d' Ivoire
(PETROCI) and Ghana National Petroleum Corporat ion (GNPC) (22 Nov. 1995), paras. 1-2. RG , Vol. IV,
Annex 123 .
174
Republic of Ghana and Republic of Cote d' Ivoire, Natural Gas Purchase and Sale between the Republic of
Ghana and the Republic q(Cole d'Ivoire, Minu/es of the Meeting Held Between the Ghana and Cote d 'Ivoire
Technical Working Teams (2 Dec. 1997). RG , Vol. Ill , Annex 114.
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175
PETROCI during February 1998. with a view to preparing the ··joilll proposal for
176
submittal to the authorities of Ghana and Cote d·lvoire on time".

•

Training of Personnel and Joint Technical Cooperation (1995-200./): Another area of

cooperation between PETROCI and GNPC was the training of personnel from
PETROCI by GNPC. as well as joint technical cooperation between the two State oil
companies. After PETROCI staff visited GNPC premises in Accra in 1995, .. the two
companies agreed to cooperate in various areas to enhance cooperation between them
and their respective countries'·. and a Staff Exchange Programme was initiated for that
purpose. 177 In 1999 a delegation from PETROCI visited Accra with a view to develop
178
fol lowing this visit, a Joint Technical Committee was
even greater cooperation.

established.

179

Several other visits from PETROCI personnel to GNPC premises in

Accra ensued in the following years for different purposes and with different degrees
of formality. 180

175
See Republic of Ghana and Republic of Cote d' Ivoire, :\ ·atural Gas Purchase and Sale Between the Republic
of Chana and the Republic qfCote d'Ivoire Minutes of the Meeting 1/eld Be/lVeen the Chana and Cote d·lvoire
Technical Working Teams (5-6 Feb. 1998). RG, Vol. Ill , Annex 113.
176
Fax from Yougoubare Gi lbert, Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), to
Tsatsu Tsikata, Ghana National Petroleum Corporation (GNPC) (12 Feb. 1998). RG , Vol. IV , Annex 126.
177
Me111orand11111 from Aphelia F. Akosah-Bempah, Ghana National Petroleum Corporation (GNPC), to
PETROCI Staffon Exchange Programme (21 June 1996). RG, Vol. IV, Annex 124.
178
Ghana Nat ional Petroleum Company (GNPC), '·Report on Staff Exchange Programme-Second Group of
PETROCI Staff, 19th May to 13th August, 1996,. (1996). RG, Vol. IV , Annex 156. See also GNPC and
PETROCI, Report on Meetings Be/\l'een a Tea,nfi-0111 PET/WCI Exploration Production SA ., Co te d'Ivoire,
and CNPC Sta/Tat Plot 83. Geological laboratories Conference /100111 (5-7 July 1999). RG. Vol. IV , Annex
129.
179

See Letter from A. K. Addae, Ghana National Petroleum Corporation (G 1PC), to the Chief Executive,
Ghana Nat ional Petroleum Corporation (GNPC) (15 July 1999). RG , Vol. IV, Annex 130. See also Fax from
Sekou Toure. Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), to William
Agbesinyale, Ghana National Petroleum Corporation (GNPC) ( 16 June I999). RG , Vol. IV, Annex 128 (Petroci
sent a three person delegation to a GNPC laboratory in order to "take advantage from your experience in this
matter [petrophys ical activities] to implement our project".); Memorandum from Tsatsu Tsikata, Ghana National
Petroleum Corporation (GNPC), to Executive Director of Research & Development, Ghana National Petroleum
Corporation (G PC) (18 July 1999). RG, Vol. IV , Annex 131 (indicating that they are "opportunities that exist
for a mutually beneficial cooperation with PETROCI".).
180
For instance, in 2003, a letter from the lvorian Embassy in Accra informed the director of GNPC that '·a 25
member delegation from the Societe Nationale D' Operations Petrolieres de la Cote d' Ivoire holding (PETROCI)
will arrive in Accra on Thursday, 4th December 2003 on a short vacation. The De legation would like to pay a
courtesy call on the staff and Management of GNPC". Letter from H.E. Amon Tanoe Emmanuel, Ambassador
of Cote d' Ivoire to Ghana, to Director of Operations, Ghana National Petroleum Corporation (GNPC) (2 Dec.
2003). RG . Vol. IV, Annex I33 . A year later, an English Proficiency Training Programme for PETROCI staff
was organised by GNPC with the collaboration of the University of Ghana . See Letter from A. K. L. Badoo,
Ghana National Petroleum Corporation (GNPC), to Head of Department of Linguistics, University of Ghana (26
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Use by PETROCJ of !he Ghanaian Base in Takoradi (200-1): Another salient example

of the close ties that both State oi I companies nurtured between 1992 and 2007 can be
found in a letter from PETROCI to GNPC in which PETROCI explained that ·'[d]ue
to the socio-political environment that the country is experiencing by now. some
service companies may not accept to operate from our onshore base. Therefore as a
18 1
backup solution. we are planning to select your Takoradi Base". The degree of

confidence with which PETROCI envisaged the use of the Takarodi base. in Ghana.
by service companies operating in lvorian oil fields is. once again. highly telling as to
the very significant level or cooperation between both State agencies- and between
both States. In the end, the Takoradi base was used by one of Cote d' lvoire·s service
companies, in response to PETROCl"s request to GNPC.
2.109 It is readily apparent that Cote d"Ivoire and Ghana were fully aware of the activities
undertaken by each other in the border area. Not once, in over fifteen years, did either of
them call for a suspension of these activities by reason of uncertainties concerning their
common maritime boundary. Nor is there any evidence before the Special Chamber of any
protest by either Party against such activities. The Parties· common understanding of the
location of the maritime boundary in the relevant area--one that followed the customary
equidistance line-was an important factor in facilitating the development of exploration and
exploitation activities on both sides of the line, as well as the active cooperation between the
two competent State agencies. Each State re! ied on the other" s acceptance of the customary
equidistance boundary to carry out its own development activities on its side of the line.
2.110 All in all , what these various documents evidence is an atmosphere of open and active
cooperation and exchange of information between ·the Parties in all matters relating to oil
exploration and exploitation , including in or near the border area. They show that many

Nov. 2004). RG , Vol. IV , Annex 136 (for receiving representatives from both GNPC and PETROCI for the
English Proficiency Intensive Training Programme). It was followed later that year by another visit of
PETROCI staff to GNPC premises, which purpose was to "reinforce the cooperation between our two
institutions and examine together the possibi lity for our agents to make linguistic studies travels to GNPC". Fax
from Onezou Toussaint, Societe Nationale d"Operations Petrolieres de la Cote d'Ivoire (PETROCI), to Ghana
National Petroleum Corporation (GNPC) ( 18 Nov. 2004). RG , Vol. IV, Annex I35 ("renforcer la cooperation
entre nos deux institutions et examiner ensemble la possibilite pour nos agents d'effect11er des voyages d 'etudes
linguistiques a la GNPC'.).
181
Fax from Boblai Victor Glohi , Societe Nationale d' Operations Petrolieres de la Cote d' Ivoire (PETROCI), to
Thomas Mam,, Ghana National Petroleum Corporation (GNPC) (12 Nov. 2004 ). RG, Vol. IV , Annex I34.
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projects were considered or carried out in that area during the fifteen years ignored by Cote
d"lvoire in its Counter-Memorial. They also show that Ghana·s policies regarding the
exploitation of offshore natural resources to the east of the customary equidistance line were
not unilateral. as Cote d. lvoire now contends. but based on a mutual understanding of the
location of the maritime boundary along that line.
3.

The Evidenliary Threshold on Tacil Agreement Is Mel

2.1 I I The fact that State consent is not to be presumed in international law does not mean
that the form in which consent can be expressed by a State, and recognised by other Parties
(States or judicial institutions), must, be in writing. One of the manifestations of State
sovereignty is precisely the freedom to choose the forms through which consent to an
182
agreement (animus contrahendi) is manifested.

2.112 The history of international law shows that, prior to the codification movement
developed in the 20th century, the great majority of international rules and agreements
existed in non-written form. They were not. for reason of their lack of written basis,
considered as a "secondary.. source of legal obligations with limited normative value. An
international rule or an agreement perfected through non-written means is as binding as a
183
written one for the States that consent to it. Article 3 of the Vienna Convention on the Law

of Treaties recognises tacit agreement as a widely accepted mode of creation of legal rights
and obligations in providing that '·the fact that the present Convention does not apply to ...

182
See The Case of the S.S. ··Lotus ··. Judgment, 1927, PCIJ Series A, No. 10, p. 18 (''International law governs
relations between independent States. The rules of law binding upon States therefore emanate from their own
free will as expressed in conventions or by usages general ly accepted as expressing principles of law and
established in order to regulate the relations between these co-existing independent communities or with a view
to the achievement of common aims . Restrictions upon the independence of State cannot therefore be
presumed··.) (emphasis added).
183
See International Law Commission, "Draft Anicles on the Law of Treaties with commentaries.,, Yearbook of
the lnlemationa/ Lall' Commission. /966, Vol. II (1966). An. 2, Commentary. RG, Vol. IV, Annex 147 ("'The
restriction of the use of the term 'treaty' in the draft an icles to international agreements expressed in writing is
not intended to deny the legal force of oral agreements under international law or to imply that some of the
principles contained in the later pans of the Commission 's draft anicles on the law of treaties may not have
relevance in regard to oral agreements. But the term 'treaty' is commonly used as denoting an agreement in
written form . and in any case the Commission considered that, in the interests of clarity and simplicity, its draft
anicles on the law of treaties must be confined to agreements in written forms·'.).
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international agreements not
agreements"'.

111

written form. shall not affect ... [t)he legal force of such

184

2.113 What matters is not the form that an agreement takes, but whether the consent of the

States bound by it is sufficiently established. Cote d"lvoire contends that the conditions for
recognition of a tacit agreement on maritime delimitation are --particularly strict"·. 185 Ghana
agrees with the view that the evidence establishing the existence of a tacit agreement between
two States must be compelling. whether with regard to maritime delimitation or other interState issues. 186 However. this is not. and should not be. an unattainable standard. In fact. the
history of both States" conduct in the present case is compelling. and leaves no room for
doubt as to the existence of a mutual agreement between them on the location of their
common border along the equidistance line they had both used for over five decades.
2.1 14 The ICJ observed in Nicaragua v. Honduras that --evidence of a tacit agreement must

be compelling'·. 187 The standard of proof indicated by the Court does not imply that only tacit
agreements that have been subsequently confirmed by a written document-as was the case
in Peru v. Chile 188-can be recognised. Cote d"lvoire itself acknowledges that such a formal
confirmation is not required, even though the existence of a tacit agreement may then be
more difficult to establish. 189 Such difficulty does not arise in the present case. since the
evidence.

resulting

from

concession

agreements,

presidential

decrees,

legislation,

correspondence. maps. public statements, representations to international organisations and
oil companies, and the cooperative practice of both States. all detailed in the previous
Sections of this Chapter, is indeed ·'compelling".
2.115 Cote d"lvoire relies on Bangladesh v. Mya,"~mcir to illustrate what the ·'compelling..

standard may actually require in practice. It asse1ts that ·'Bangladesh maintained that the

184
Vienna Convention on the Law of Treaties (23 May I 969), 1155 UNTS 332, entered into force 27 Jan. 1980.
Art. 3. RG , Vol. IV , Annex 148.

185

CMCI , para. 4.5.

186

MG, para. 5.38.

187

Territorial and Maritime Dfapute Between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v.
Honduras), Judgment, ICJ Reports 2007, p. 659 (hereinafter "Nicaragua v. Honduras, Judgment"), para. 253.
See also MG , paras. 4.63.
188

See Maritime Dispute (Pe111 v. Chile}, Judgment, ICJ Reports 20 14, p. 3, para. 91.

189

CMCI , para. 4.6.
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fishing. oil exploration and nav igation of the Parties. spanning over a period of thirty years.
190
on either side of the median line. is worth recognition of a tacit agreement"·. This account

of the awa rd. and of what Bangladesh actually claimed, is erroneou s. Bangladesh never relied
on oil concession practice. unilateral nor mutual , to argue that a tacit agreement on the
maritime boundary with Myanmar existed. Bangladesh relied only on fishing and navigation
practices. which it sought to prove mainl y through the affidavits of fi shermen and naval
officers. 191 ITLOS declined to give weight to such self-serv ing declarations.

192

The facts of

that case cannot be compared to the weight ofGhana·s and Cote d"lvoire ·s consistent usage
of the customary equidistance line as a limit of the oil concessions they both granted for over
five decades, and their repeated and n~_utual references to and recognition of that line as their
internati onal border.
2.116 The special val ue of mutual oil practice as evidence of the existence of a tacit

agreement on a common border was recognised by the ICJ in Cameroon v. Nigeria. The
Court observed that ·'the existence of an express or tacit agreement between the Pai1ies on the
siting of their respecti ve oi l concessions may indicate a consensus on the maritime areas to
which they are entitled". 193 Likewise, in Tunisia v. Libya, the Cou11 emphasised that the line
"of adjo ining concessions, which was tacitly respected for a number of years [ I O years] ...
does appear to the Court to constitute a circumstance of great relevance for the
delimitation"'. 194 This must also be the case here, in view of the much longer period over
which Cote d"lvoire·s and Ghana·s mutual practice regarding oil ex ploration and exploitation
in the border area was consistently carried out.
2. 11 7 Cote d"Ivoire·s main response is to di stort the history of the relations between the

Parties. Ignoring the overwhelm ing evidence establishing the existence of a tacit agreement

190
Ibid. , para. 4.8 ("///e Bangladesh so111enai1 que les octiviles de peche. d'exploralion pelroliere el de
naviga1ion des Ponies, s ·e1ala111 s111· une periode de plus de lrenle ans, de par/ el d'a111re de la ligne medione.
valaiem reconnaissance d'un accord facile ''.).
191
See Delimilalion of !he Mari1 i111e Bounda,y belween Bangladesh and Myanmar in the Bay of Bengal
(Bangladesh Myanma,), Judgment of 14 March 2012, ITLOS Reports 2012 (hereinafter '·Bangladesh J\fyanmor,

Judgmenl'"), paras. 101-105.
192

Ibid. , para. 113.

193

Land and ,1/orilime Bounda,y be/ween Cameroon and 1\'igeria (Cameroon v. Nigeria : Equa/orial Guinea
inlervening), Judgment, lCJ Reports 2002, p. 303 (hereinafter "Cameroon v. Nigeria, Judgment"), para. 304.
194
Co111ine111al Shelf (Tunisia v. Libyan Arab Jamahiriya), Judgment, ICJ Reports 198 2, p. 18 (here inafte r
" Tunisia v. Libyan Arab Jamahiriya, Judgment"), para. 96 (emphasis added).
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on the customary equidistance line. Cote d"lvoire erroneously asse11s that .. [t]he dispute ...
dates back nearly three decades·'. 195 According to the generally accepted definition. a
"dispute" is a ·'disagreement on a point of law or fact, a connict of legal views or of interests
196 The history of the Pa11ies ' conduct. which includes the close
between two persons".
cooperation between their governments and State oi l companies, as well as mutual and
consistent oil practices. indicates that no disagreement on a point of law or fact. or a conflict
of legal views of interests, existed between them prior to 2009. It was only then that each
Party began to argue in favour of a delimitation method incompatible with that proposed by
the other. Ghana rejects the claim that there was any "disputed area .. at issue between the
States prior to 2009. There was none.
2. 118 No alternative to the customary equidistance boundary was envisaged by either prior

to 2009. That line provided a safe and stable reference that enabled both Pa11ies to develop
their respective activities in the border area without any conflict for over five decades.
C.

Detrimental Reliance Derived from the Parties ' Usage of the Customary Equidistance
Boundary: the Applicability of Estoppel

2.119 Cote d"lvoire argues that the existence of a "customary equidistance line" conflicts

with Ghana' s additional argument based on the applicability to the present case of the
doctrine of estoppel. According to Cote d"lvoire, Ghana·s invocation of the principle of
estoppel reflects a weakness in its argument as to the existence of a customary maritime
boundary, and a strategy to circumvent the conditions necessary to establish a --custom'·
which , Cote d" lvoire argues, Ghana cannot prove. 197

195

CMCI, para. 12 ("le di[ferend .. re1110111e apres de trois decennies" .).

I% Mavrommatis Palestine Concessions (Greece v. Great Britain), Judgment, 1924, PCl.1 Series A, No. 2, p. 11.
See also l111erpretation of the Peace 7i-eaties with Bulgaria, H11nga1J1 and Romania, Advisory Opinion. First
Phase, ICJ Reports I950, p. 65. al p. 74 ("A situation in which the two sides held clearly opposite views
concerning the question of the performance or non-performance of certain treaty obligations".); South West
Africa (Ethiopia,,. South Africa; Liberia v. South Africa), Preliminary Objections, Judgment , ICJ Reports 1962,
p. 319, at p. 328 ("In other words it is not sufficient for one party to a contentious case to asse11 thal a dispute
exists with the other party. A mere assert ion is not sufficient to prove the existence of a dispute any more than a
mere denial of the existence of the dispute proves its nonexistence. Nor is it adequate to show that the interests
of the two parties to such a case are in conflict. It must be shown that the claim of one party is positively
opposed by the other. Tested by this criterion Ihere can be no doubt about the existence of a dispute between the
Parties before the Court. since it is clearly constituted by their opposing at1itudes relating to the performance of
the ob ligations of the Mandate by the Respondent as Mandatory".).

197

See CMCI , para. 5.7.
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2. 120 Far fro111 constituting a weakness. Ghana 's reference to estoppel is an indication of the
coherence and consistency of its argu111ent as to the existence of a tacitly agreed custo111ary
111ariti111e boundary. Estoppel is invoked by Ghana precisely as a consequence of Cote
d'lvoire·s recognition of and respect for the "custo111ary equidistance line", which constitutes
acquiescence, coupled with Ghana ·s reasonable reliance on Cote d' Ivoire's actions.
2.121 Ghana·s reliance on Cote d. lvoire·s actions over decades 111eans that the present and
sudden change in Cote d' Ivoire·s position would have a severe i111pact on Ghana ·s econo111y.
The Special Cha111ber acknowledged this in its Provisional Measures Order when it noted that
·'the suspension of ongoing activities conducted by Ghana in respect of which drilling has
already taken place would entai I the~ risk of considerable financial loss to Ghana and its
concessionaires''. 198
2. 122 The 111ost salient exa111ple of detri111ental reliance suffered by Ghana in light of Cote
d. lvoire ' s recent change of position includes the potential loss of a part of the Oeepwater
Tano Block, located in the disputed area, which contains the TEN (Tweneboa-EnyeraNto111111e) fields. Between January 2006 and Nove111ber 2012 , the invest111ent in this field
alone amounted to approxi111ately USO I billion, and another USO 4 billion had been
ear111arked for the period 2012 to mid-20 I6. 199 The majority of the USO 4 billion has already
been co111111itted through a series of lu111p su111 contracts with 111ajor international contractors.
By the end of2015 , over USO 2 billion had already been expended. 200
2.123 In addition, following a major discovery in the Jubilee field- located to the east of the
Oeepwater Tano Block (and which is cut in two by Cote d' Ivoire·s ·'bisector line")significant investments have been made by international oil companies in the vicinity. In
particular, Tullow has conducted appraisal activities in the Ebony field (part of the Shallow
Tano Block) and is conducting the same activities in the Wawa field (part of the Oeepwater
Tano Block). Both blocks are located to the north of the TEN fields and are very close to the
custo111ary equidistance line.

198

Order of the Special Chamber on Provisional Measures (25 Apr. 20 I5), para. 99 (emphasis added).

199

See MG, Figure 3.24, para. 3.89.

00
See Statement of Paul McDade on behalf of Tullow Oil pie. ( 18 Mar. 20 I5) (previously submitted in Ghana
PM , Vol. Ill, Annex S-TOL). MG , Vol. VI , Annex 73.

'
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2.124 The TEN project has been recognised as one of the most significant ongoing offshore
oil field developments in Africa. 201 Ghana expects that this field, along with the potential
prospective discoveries of the other fields close to it, will produce revenues that will be key
for fiscal and development purposes-in pa1ticular, for agricultural modernization and
infrastructure projects. 202

2.125 The absence of a challenge to the customary equidistance boundary on the part of
Cote d' lvoire before 2009. as well as its continued acceptance and use of that boundary. as
reflected in both lvorian legislation and the overwhelming mutual practice detailed above,
form the basis of Ghana's argument on estoppel. Ghana asserted in its Memorial-and here
re-asserts-that, in application of the estoppel principle. Cote d' Ivoire, like Ghana. is
precluded from abruptly changing its position as to the method to be used for the delimitation
of the common maritime boundary, and as to its location, after having accepted a particular
boundary based on equidistance for over 50 years. Having acted as it did over so many years.
and in circumstances in which Ghana reasonably relied upon that behaviour when it
authorized and carried out activities up to the customary equidistance line, Cote d' Ivoire
cannot now change its position. 203 The principle of estoppel protects Ghana against the
detrimental effects of Cote d'lvoire ' s abrupt change of position, and provides grounds to
Ghana to claim compensation for any damage that would result from this change. 204
IV.

Conclusions

2.126 In light of the foregoing, Ghana requests the Special Chamber to:
a) recognise the existence of a tacit agreemept on the maritime boundary bet\veen the
Paities. consisting of a customary equidistance boundary;
b) adopt the customary equidistance boundary agreed by the Parties; and

20 1

Daniel J. Graeber, "Ghana lo put West Africa on oil radar·•, UPI (30 July 2015), available at
http ://www.upi .com/Business _News/Energy-lnduslry/20 I 5/07/JO/Ghana-to-put-West-A frica-011-oi lradar/6491438251077/. RG , Vol. IV, Annex 163.

202

MG, paras. 3.91-3.93 .

203

Ibid. , paras. 5.54, 5.73.

204

See inf,-a paras. 3.89-3.90, 5.30.

- 75 -

reply of ghana

1361

c) proceed to the determination of the coordinates of the customary equidi stance
boundary, as provided in Chapter 3 at paragraph 3.105.
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CHAPTER3
DELIMITATION OF THE MARITIME BOUNDARY WITHIN 200 M

I.

Introduction

This Chapter responds to Chapters 6 and 7 of Cote d'lvoire·s Counter-Memorial , in

3.1

which Cote d' lvoire adopts two positions as to the methodology to be used in delimiting the
maritime boundary. each contradicting the other.
3.2

205
In Chapter 6, Cote d"Ivoire argues that the proper ·'method of delimitation .. in this

case is "the bisector method .. : ·,206 which, it correctly notes, has only been used when
international courts and tribunals have found that the "equidistance method'' is " not possible
or appropriate'·. 207 Then in Chapter 7, in direct contradiction with its argument in Chapter 6,
Cote d' Ivoire argues that the ·'equidistance method" is both possible and that it leads to a
·'equitable result". 208 Cote d' lvoire then devotes the remainder of Chapter 7 to the three-step
"equidistance method": it (i) constructs a provisional equidistance line, (ii) adjusts that line in
light of alleged "relevant circumstances'·, and (iii) seeks to show that the adjusted line does
not distribute the disputed maritime space in this case dispropo1tionately.
3.3

In other words, in Chapter 7 Cote d' lvoire demonstrates conclusively that there can be

no justification for application of "the bisector method'' that it advocates in the previous
Chapter. Chapter 6 is thus redundant, and the effect of that redundancy is to make clear that
the maritime area that is trul y in dispute is very narrow. Figure 3.1 , following page 78.
depicts four lines. From west to east, they are: (i) the customary equidistance line that both
Parties recognized as the maritime boundary for over half a century until at least 2009: (ii) a
provisional equidistance line drawn by Ghana based on official charts; (iii) the provisional
equidistance line drawn by Cote d'Ivoire in Chapter 7 of the Counter-Memorial , which is
based , according to Cote d'lvoire, on recent satellite imagery; and (iv) the angle bisector
drawn by Cote d' Ivoire in Chapter 6. The shaded area in Figure 3.1 is the area legitimately in

205

CMCI, para. 25 ("methode de delimitation" ).

206

Ibid. , para. 6.1 ("la methode de la bissectrice .. " ).

207

Ibid. (''pas possible

011

approprie ... '') (citing Aicaragua v. I-londuras, Judgment, para. 287).

'°' See ibid , para. 7.1 ("methode de I 'equidistance''; "resultat equitable").
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dispute following Cote d'lvoire·s admission (and demonstration), in Chapter 7. that
application of the "equidistance method" is feasible in.this case, such that there is no basis for
resort to an angle bisector. It is thus clear that the angle bisector line is merely a strategic ploy
to extend the area in dispute, presumably in the hope that the Special Chamber might award
Cote d' Ivoire a more generous line.
3.4

In this Chapter, Ghana takes issue with Cote d' Ivoire·s approach and conclusions on

four grounds. As will be seen , the focus is largely on Cote d' Ivoire 's conception of the
equidistance line, since the angle bisector approach is entirely without merit.
3.5

First, as demonstrated in Cha.pter 2 of this Reply, the maritime boundary between

Ghana and Cote d' Ivoire has been agreed. It has resulted from half a century of mutual ,
consistent and deliberate practice, recognition and respect by both States. Although the
Parties· boundary agreement is tacit, it is no less lawful or binding than if it were embodied in
a formal treaty. There is thus no need- indeed, no occasion- for the Special Chamber to
delimit a new boundary in the territorial sea, exclusive economic zone or continental shelf in
this case. The tacit agreement of the Parties is fully consistent with and satisfies Articles 15,
74 and 83 of the Convention , which require that the boundary in the territorial sea be settled ,
in the first instance, by "agreement .. .", 209 and that the boundary in the Exclusive Economic
Zone and the continental shelf be "effected by agreement ... ".210 These provisions make no
distinction between an agreement that is arrived at tacitl y and one that is achieved by more
formal means.
3.6

Second, even if delimitation were called for in this case, and even if Cote d' lvoire had

not thoroughl y discredited its own argument, there would be no justification for resort to "the
bisector method''. The law could not be clearer. In Bangladesh v. Myanmar, ITLOS quoted
approvingl y from the ICJ's Judgment in the Black Sea case: "' So far as delimitation between
adjacent coasts is concerned, an equidistance line will be drawn unless there are compelling
reasons that make this unfeasible in the particular case '" .211 Finding that it was feasible to
draw an equidistance line between Bangladesh and Myanmar, ITLOS went on to reject

209

UNCLOS, Art. 15.

210

Ibid , A11s. 74(1), 83(1).

211

Bangladeshi.Myanmar, Judgment, para. 233 (quoting Maritime Delimiration in the Black Sea (Romania v.
Ukraine}, Judgment, ICJ Reports 2009, p. 61 (hereinafter " Romania v. Ukraine, Judgment"), para. 116).
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Bangladesh·s argu111ent in support of an angle bisector in favour of Mya11111ar·s equidistancebased 111ethodology.
3.7

21 2

Chapter 6 of the Counter-Me111orial entirely ignores both the Black Sea case and

ITLOS" s reliance on it. It also fails to identify an y ·'co111pelling reasons that make
[equidistance] unfeasible in this particular case''. 213 Cote d"lvoire·s failure to do so was not
inadvertent. In Chapter 7, in the very first paragraph, it expressly acknowledges that the
Special Chamber ·'could achieve an equitable result in deli111iting the 111ariti111e spaces of the
2 14
Parties according to the equidistance/relevant circu111stances method'", and then proceeds,

in the remainder of that Chapter. to draw and defend its version of an equidistance line. Its
only disagree111ent with Ghana on that score concerns the precise locations of the base points
fro111 which the Parties· respective equidistance lines are constructed. But there is no
di sagree111ent about the feasibility of drawing an equidistance line. Cote d"Ivoire has
de111onstrated thi s by drawing one.
3.8

What re111ains of Cote d"lvoire·s angle bisector argument after this is mere lip service.

Because Cote d' Ivoire has advocated since 2011 , in its bilateral discussions with Ghana, that
the boundary should be deter111ined by an angle bisector rather than an equidistance line, it
had little choice but to take that view, no doubt as an opening ga111bit, in its CounterMe111orial. But Chapter Ts wholesale abando11111ent of angle bisector and e111brace of
equidistance demonstrates a recognition that the defence of the former, in these proceedings,
is hopeless.
3.9

Th ird. assuming Chapter 7 and equidistance reflect Cote d"lvoire·s real argu111en t.

Cote d'Ivoire has wrongly applied equidistance 111etl!odology to the geographic circu111stances
of this case. It has, for example, co111pletely ignored the concept of "rele va nt coast", the
determination of which is an indispensable precursor to the proper drawing of a provisional
equidistance line . The relevant coasts are, by settled jurisprudence, those that generate
overlapping entitlements in the area in dispute, along which base points for the construction
of the equidistance line are placed . The Counter-Memorial fails even to mention ·'relevant

212

See ibid., para. 239.

rn Romania v. L'kraine, Judgment, para. 116.
214
CMCI , para. 7.1 ("pourrait parvenir a 1111 resultat equitable en delimitant les espaces maritimes des Parties
selon la methode de I 'equidistance circonstances pertinentes").
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coast"·. let alone identify one. in its application of the equidistance method leading to the
placement of base points and the construction of the provisional line. The flaws in Cote
d"lvoire·s approach are compounded by its decision to ignore its own otlicial charts and
identify erroneous base points derived from its own very recent satellite photography and
recalculation of the low water line. Cote d' Ivoire has not supplied the underlying technical
data on which its new, post-litigation calculations were made. Finally. Cote d"lvoire calls for
adjustments to its contrived equidistance line based on alleged relevant circumstances that
either do not exist or are plainl y not relevant to the delimitation .
3.10

Fourth , both the angle bisector and equidistance methodologies, as applied by Cote

d' Ivoire, lead to inequitable results. ln regard to the former, Cote d"lvoire's self-servingly
drawn coastal fa;:ades bear scant relation to the actual directions of the Parties· relevant
coasts. This is readily apparent from Cote d"lvoire·s Croquis 6.7 at paragraph 6.46 of the
Counter-Memorial. As depicted therein, the relevant coasts are ignored in favour of lines that
purportedly represent the entire coasts of both Parties. most of the lengths of which do not
even face the maritime area in dispute. Just as bad, if not worse, Ghana' s purported ·'coastal
fa9ade ... " 2 15 is not drawn along the coast: as shown in Figure 3.2 on the next page. Ghana
appears as a unique State whose coast is represented as being entirely inland, a considerable
distance from the sea. Nor does Cote d"lvoire' s "coastal fa9ade" follow its coast; it is entirely
at sea, a significant distance from any land territory. This is nothing more than an artifice
calculated to distribute the vast majority of maritime space to Cote d"lvoire.

215

See ibid , para. 6.46 ("far;ade/j c61iere/j"').
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3. 11

Cote d' lvoire' s application of the equidistance methodology is _just as artificial. Its

provisional equidistance line is constructed based on an alleged low water line that
contradicts its own (as well as Ghana' s) official charts. Instead, it is based on "new data·'
developed by Cote d'Ivoire especially for the purposes of this litigation. Despite this
contrivance, it does not depart very much from a properly drawn equidistance line. This leads
Cote d' Ivoire, in Chapter 7, to invent a list of so-called "relevant circumstances" in order to
_justify an "adjustment" of the provisional line so that it pivots so far eastward that it
matches-of all things-the angle bisector presented in Chapter 6.
3.12

Cote d' lvoire' s "relevant circumstances" are fictitious as well as irrelevant. The

relevant coasts of Cote d' Ivoire and Ghana are neither concave nor convex. There are no
unusual or anomalous geographic features that affect the provisional equidistance line, much
less cause it to inequitably cut off the maritime entitlements of either Party. Cote d' lvoire' s
"adjusted" equidistance line is therefore as contrived and unsupportable as its angle bisector.
Neither approach finds any support in the case law. Nor does either produce an equitable
result.
3.13

The remainder of this Chapter is divided into three sections. Section II directly

addresses Chapter 6 of the Counter-Memorial, and explains why none of the arguments Cote
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d·lvoire advances in support of an angle bisector are valid. Section Ill responds to Chapter 7
of the Counter-Memorial. and demonstrates that Cote d'lvoire·s approach to equidistance is
misguided, while Ghana·s application of equidistance methodology, as reflected in Chapter 5
of the Memorial , is correct. Section Ill also demonstrates that proper application of
equidistance methodology leads to an equitable result in this case. while angle bisector
methodology does not. Section IV summarizes the conclusions to be drawn from this
Chapter.
II.

3.14

The Method of Delimitation

Paragraph 7.1 of Cote d·lvoire·s Counter-Memorial offers a clear rebuttal of the use

of angle bisector methodology. It states:
If this Chamber were to consider the method of bisector line inapplicable to
the present case, it could achieve an equitable result in delimiting the maritime
spaces of the Parties according to the equidistance/relevant circumstances
method. 21 6
3.15

This is a critical admission, in respect of which two comments are warranted. First ,

Cote d'Ivoire has applied the law backwards. The applicability or inapplicability of the angle
bisector method is not the first step to be considered . Resort to equidistance does not depend
on a prior finding of inapplicability of the angle bisector. The law is the reverse of that. The
first consideration, in a case of two States with adjacent coasts, is whether equidistance is
feasible. 217 If it is, then there is no need to consider an angle bisector or any other alternative
delimitation methodology. Indeed, it would be inappropriate to do so . If equidistance is
feasible, then that is the methodology to be employed. The second comment is that Cote
d' Ivoire admits, in this passage (as in the remainder of Chapter 7), that equidistance is indeed

6
"
Ibid.. para. 7.1 ("Si la Chambre de ceans devait considerer la methode de la bissectrice inapplicable au cas
d'e;pece. el/e pourrait parvenir a 1111 resultat equitable en delimitant Jes espaces maritimes des Parties selon la
methode de I 'equidistance circonstances pertinentes" .).
211

See Bangladesh/Myanmar, Judgment, para. 233; Nicaragua v. /-londuras, Judgment, para. 283 ; Romania v.
Ukraine, Judgment, para. 116; Bay of Bengal Maritime Bounda, y Arbitration (Bangladesh v. India) , U CLOS
Annex VII Tribunal , Award of 7 July 2014 (hereinafter " Bangladesh v. India, Award"), para. 345; Delimitation
of the Maritime Bounda,y between Guyana and Suriname (Guyana v. Suriname) , Award of 17 September 2007.
30 UNRIAA I (2007) (hereinafter " Guyana v. Suriname, Award"), paras. 334-342; Maritime Di;pute (Peru v.
Chile), Judgment, ICJ Reports 2014. p. 3 (hereinafter " Peru v. Chile, Judgment"), para. 180; Cameroon v.
Nigeria. Judgment, paras. 290-292. (f Nicaragua v. Colombia, para. 191: Barbados v. Trinidad and Tobago,
Award, para. 242.
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feasible in the present case. More than that, Cote d' Ivoire asserts that equidistance yields an
equitable result. There is nothing more that need be said to render angle bisector
methodology inappropriate and inapplicable.
3.16

Neve1theless, for the sake of completeness, Ghana will briefly address below each of

the various points made by Cote d' Ivoire in its attempt in Chapter 6 to justify the use of an
angle bisector despite the admitted feasibility (and equitableness) of equidistance. Cote
d·lvoire invokes some of the same points in Chapter 7 as "relevant circumstances"
purportedly justifying adjustment of the equidistance line in its favour. By addressing them
here, in Section 11 , in relation to angle bisector, Ghana can deal with them more summarily in
Section Ill , in relation to the proper application of equidistance methodology. There are five
such points:
•

The alleged concavity and convexity, respectively, of Cote d' lvoire 's and Ghana 's
coasts;

•

The alleged instability of the coast in the vicinity of the land boundary terminus;

•

The alleged small number of base points from which the equidistance line is
constructed;

•

The alleged "historical accident" by means of which the Ghanaian coast belongs
to Ghana; and

•

The alleged impact on delimitation between other States in the region.
A.

3.17

Concavity and--Convexity

ITLOS was faced with a truly concave coast in Bangladesh v. Myanmar: "The

Tribunal observes that the coast of Bangladesh, seen as a whole, is manifestly concave. In
21 8
fact, Bangladesh' s coast has been portrayed as a classic example of a concave coast".

Nevertheless, the Tribunal rejected Bangladesh ' s argument that, due to the concavity of its
coast, the delimitation should be based on an angle bisector rather than an equidistance line:
"The Tribunal finds that in the present case the appropriate method to be applied for

218

Bangladesh v. Myanmar, Judgmenl, para. 291.
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delimiting the exclusive economic zone and the continental shelf between Bangladesh and
21 9

Myanmar is the equidistance/relevant circumstances method" .
3. 18

As the Tribunal explained, the concavity of a coast, in itself, is not necessarily

significant. What makes it so is when it exerts a strong pull on the equidistance line, causing
it to veer across a State' s coastal front and cut off its seaward projection:
The Tribunal notes that in the delimitation of the exclusive economic zone and
the continental shelf, concavity per se is not necessarily a relevant
circumstance. However, when an equidistance line drawn between two States
produces a cut-off effect on the maritime entitlement of one of those States, as
a result of the concavity of the coast, then an adjustment of that line may be
220
necessary in order to reach an equitable result.
3. 19

After drawing a provisional equidistance line, the Tribunal found that Bangladesh ' s

coastal concavity " does produce a cut-off effect on the maritime projection of Bangladesh
and that the line if not adjusted would not result in achieving an equitable solution, as
required by articles 74 and 83 of the Convention".

221

On that basis it went on to adjust the

equidistance line to mitigate the prejudicial effects of the concavity. It did not abandon
equidistance in favour of an angle bisector.
3.20

ITLOS ' s Judgment in the Bay of Bengal case is problematic for Cote d' Ivoire (which

is presumably why Cote d' Ivoire all but ignores it). First, even when faced with a " classic
example" of coastal concavity, which did cause the equidistance line to produce a prejudicial
cut-off effect, the Tribunal determined that prevailing jurisprudence required it to apply
equidistance methodology rather than angle bisector methodology. Second, it rejected the
idea that

ill:!}'.

concavity would justify an adjustment to the equidistance line, holding that

adjustment is required only where the equidistance line produces a cut-off effect. These
findings defeat both Cote d'lvoire ' s case for an angle bisector in Chapter 6, as well as its
argument for an adjustment to equidistance in Chapter 7. Simply put, there is no coastal
" concavity" (or "convexity") that causes the equidistance line to cut-off any part of Cote
d' Ivoire' s coast.

219

Ibid , para. 239.

220

Ibid , para 292.

221

Ibid , para 293.

- 84 -

reply of ghana
3.21

1371

The geographic circumstances present here show just how far-fetched it is for Cote

d' Ivoire to attempt to portray itself as Bangladesh. The equidistance line plainly does not cut
off its seaward projection as a result of any concavity along the lvorian coast. As shown in
Figure 3.3, following page 86, the coastline located immediately on both sides of the land

boundary terminus is remarkabl y straight. On the Ghana side, it extends straight in a
southeasterl y direction until the curve in the vicinity of Axim, 95 km from the LBT. and then
continues on at a slightly altered bearing for 26 km until Cape Three Points. On the Cote
d' Ivoire side, it extends mainl y straight in a northwesterly direction for 207 km, to Sassandra,
curving only slightly in the vicinity of Abidjan, IOI km from the LBT. This relatively straight
northwest-to-southeast coastline generates a similarly straight equidistance line running in a
southwesterly direction from the Parties ' LBT. There are no coastal indentations on the Cote
d' lvoire side, or protuberances on the Ghana side, that cause the line to substantially change
di rection, or, more to the point, to cut off the seaward projection of either Party. This is
depicted in Figures 3.4A and 3.4B, following Figure 3.3, which show the effects of
equidistance boundaries for Cote d' Ivoire as compared with putative equidistance boundaries
for Bangladesh.
3.22

Nonetheless, Cote d' Ivoire advances an argument based on "concavity". It points in

particular to a small curvature along its coastline. But this cannot constitute a concavity
sufficient to render equidistance inequitable because it has no effect on the direction of the
equidistance line. It does not pull the line toward Cote d' lvoire's coast. It does not produce a
cutoff of Cote d' lvoire ' s maritime projections within or beyond 200 M. As shown in Figure
3.5, immediately following Figures 3.4A and B, Cote d' lvoire' s equidistance lines extend

seaward-without any cut-off- far beyond 1,000 M. Cote d' Ivoire expressly recognizes the
fallacy of its own argument; it admits that "the portions of coastline in question (8.7 km for
Cote d' Ivoire and Ghana by 13.4 km) are perfectly straight and do not reflect the concavity of
the lvorian coast or convexity of the Ghanaian coast and notably the influence of Cape Three
Points".222 This is also apparent in Figure 3.6, following Figure 3.5. Cote d' lvoire's version
of this Figure-its Croquis 7.9-is a contrivance intended to show a cut-off that is not there.
Pictured immediately after Figure 3.6, are, on the top, Figure 3.7 A, a reproduction of

222

CMCI, para. 6.22 ("les portions de cotes en cause (8, 7 km pour la Cote d 'Ivoire el 13,4 km se/on le Ghana)
son/ pa,.faitement rectilignes et ne r~f/etent done pas la concavite des cotes ivoiriennes, ni la convexite des cotes
ghaneennes et notamment / 'influence du cap des frois-Pointes" .).
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Croquis 7.9 from the Counter-Memorial, where, instead of arrows drawn perpendicular to its

actual coast, they are drawn from an inaccurate "coastal fai;ade", demonstrating that Cote
d' lvoire has manipulated its coastline to create the appearance of a cut-off in the absence of a
genuine one. By contrast, Figure 3.7B shows arrows drawn perpendicular to the actual coast:
there is no appreciable cut-off.
3.23

Because Cote d' lvoire ·s "concavity" neither affects the equidistance line nor causes a

cut-off of its maritime space, it is like Cameroon ' s concavity in Cameroon v. Nigeria , which
the ICJ found to be irrelevant to the delimitation because it produced no effect on the
equidistance line in the area that was delimited. 223 Accordingly, Cote d' lvoire's "concavity"
justifies neither the resort to a delirnitation methodology other than equidistance, nor an
adjustment to the equidistance line.
3.24

The same is true of Ghana's coastal "convexity". As shown in Figure 3.8, following

Figures 3.7A and 3.78, the shape of Ghana ' s coast at Cape Three Points is, indeed, convex.
However, there are no Ghanaian base points along the coast at Cape Three Points that affect
the equidistance line.224 As Cote d' Ivoire itself recognizes in paragraph 6.22 of the CounterMemorial, this part of Ghana' s coast has no effect on the line; it does not push it in the
direction of Cote d' Ivoire or cause a cut-off of any of Cote d' lvoire 's maritime space. It is
thus irrelevant.
B.
3.25

Coastal Stability

After Bangladesh v. Myanmar and especially Bangladesh v. India, it is difficult to see

how Cote d' Ivoire could justify abandoning equidistance in favour of an angle bisector based

223
Cameroon v. Nigeria, Judgment, para. 297 ("[T]he Court stresses that this [concavity as a relevant
circumstance] can only be the case when such concavity lies within the area to be delimited. Thus, in the Guinea
v. Guinea-Bissau case, the Arbitral Tribunal did not address the disadvantage resulting from the concavity of the
Coast from a general viewpoint, but solely in connection with the precise course of the delimitation line between
Guinea and Guinea-Bissau .... In the present case the Court has already determined that the coastlines relevant
to delimitation between Cameroon and Nigeria do not include al I of the coastlines of the two States within the
Gulf of Guinea. The Court notes that the sectors of coastline relevant to the present delimitation exhibit no
particular concavity. ... Consequently the Court does not consider that the configuration of the coastlines
relevant to the delimitation represents a circumstance that would justify shifting the equidistance line as
Cameroon requests".) (emphasis added).

224
Cape Three Points on ly affects the provisional equidistance line in the area beyond 200 M. When
constructing the provisional equidistance line using the BA chart coastline, it affects the provisional
equidistance line beginning at 270 M.
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225

on ·'the instability of coasts . .. " .

In both of those cases, Bangladesh argued that the

instabil ity of the coast in the area of the Bengal Delta-one of the most geomorphologically
active and highl y unstable coastlines in the world-rendered base points ephemeral and
equidistance erratic. Both ITLOS and the Annex VII tribunal rejected Bangladesh ' s
arguments; ~nd applied equidistance methodology in delimiting these maritime boundaries.

226

The Annex VII tribunal concluded that because ·' Bangladesh was able to identify base points
on its coast, as well as on the coast of India", this was sufficient to "consider ... it appropriate
to apply the equidistance/relevant circumstances method".

227

It also rejected Bangladesh· s

attempts to justify adjustments to the equidistance line on the basis of the alleged instability
of its coast.
3.26

228

Cote d' lvoire ' s invocation of Nicaragua v. Honduras2

29

is without foundation. In that

case, the ICJ found that it was not feasible to construct an equidistance line because of the
unique configuration and highly unstable nature of the coast in the area of the land boundary
terminus, which was located at the mouth of the Coco River.

230

Neither party had proposed

using an equidistance line to delimit the boundary, and neither sought even to depict one in
its written pleadings. The Court considered, then rejected, two options for selecting base
points for an equidistance line. One was to situate base points on "unstable islands ... in the
mouth of the River Coco".

23 1

The other was to use a pair of base points located "on either

bank of the River Coco at the tip of the Cape", 232 where the parties " agree[dl ... [that the]
delta, as well as the coastline to the north and south of the Cape .. . exhibit[ed] a very active

225

CMCI, para. 6.28 ("I "instabilite des cotes ... ").

226

See Bangladesh v. India, Award, paras. 327, 346; Delimitation of the Maritime BoundGJJ' between
Bangladesh and Myanmar in the Bay of Bengal (Bangladesh v. Myanma,), Reply of Bangladesh ( 15 Mar.
2011), para. 3.104. See Bangladesh v. Myanmar, Judgment, para. 266 (utilizing the basepoint about which
Bangladesh objected in the construction of its "provisional equidistance line". ).
227

Bangladesh v. India, Award, para. 346.

228

Ibid. , para. 399

229

See CMCI , paras . 6.32-6.34.

230

Nicaragua v. Honduras, Judgment, paras. 277-283.

231

Ibid. , para. 280.

232

Ibid., para. 277.
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morpho-dynamism".233 The Court found that either option "would make the[] base points ...
234
uncertain within a short period ofti me".

3.27

By contrast, there has been no suggestion that base points in the vicinity of the land

boundary terminus at BP 55 would have to be placed on unstable features, or that an active
geomorphology would make them " uncertain within a short [or, indeed, any] period of time".
There is no river at the land boundary terminus. To the contrary, the relevant coasts in this
235
This is demonstrated
case consist entirely of dry land and are remarkably stable.

conclusively by the evidence, including Cote d' lvoire' s own evidence.
3.28

In its Counter-Memorial, Cote._d.Ivoire reports that it has conducted a new technical

study to establish the location of the low water line in the vicinity of the land boundary
terminus. It argues that its depiction of the low water line is more accurate than that relied on
236
by Gha na, which was drawn from British Admiralty Chart I383 (hereinafter " BA 1383"),

which in turn relied on survey information initially obtained in 1838-1840. Until the
submission of the Counter-Memorial, both Ghana and Cote d' Ivoire determined their
coastlines based, respectively, on official British and French maps that relied on the same
19th Century survey data. However, based on its newly-developed data, Cote d' Ivoire has
identified new base points, different from those identified by Ghana based on BA 1383, and
constructed a new equidistance line. What is most striking is the simi larity of the two
equidistance lines, despite their reliance on different base points. They diverge only
modestly, by no more than 0.42 M within the first 12 M, and by no more than 4.65 M as far
seaward as 200 M. Assuming, quod non, the accuracy of Cote d' lvoire' s new data (about
which Ghana urges caution, since it was developed for the purposes of this litigation), what

133

Ibid. (emp hasi s added).

134

Ibid. , para. 280 .

235

Indeed, Landsat sate llite image record from 1972 through 2016 shows the remarkable stab ility of the straight
coastline on either side of the land boundary terminus at BP 55. Volume II of the Reply shows selected images
from this record for I 973 , 1986, 2002, and 2016. See NASA Landsat Program, Landsat I MSS, path 209, row
056, acquired 25 ovember 1973, USGS, LPGS-processed GeoTIFF. RG , Vol. II , Annex M67; NASA Landsat
Program, Landsat 5 MSS, path 195, row 056, acquired I 9 February I 986, USGS, LPGS -processed GeoTIFF.
RG, Vo l. II , Annex M68 ; NASA Land sat Program, Landsat 7 ETM+, path I 95 , row 056, acquired 11 March
2002, USGS , LPGS-processed GeoTIFF. RG, Vol. 11 , Annex M69; ASA Landsat Program, Landsat 8 OLI ,
path 195, row 056, acquired 5 January 2016, USGS , LPGS-processed GeoTIFF. RG , Vol. II , Annex M70.
236
See United Kingdom Hydrographic Office (UKHO), /vo,y Coast and Ghana, Lagune Aby to Tema, Chart
No. I 383, I :350,000 ( 14 May 2009, United Kingdom). MG, Vol. II , M6 I.
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this shows is that the coastline has changed only minutely over the 175 years since the British
survey was conducted in 1838-1840.
3.29

This should hardly be surprising. Unlike the land boundary terminus in Honduras v.

Nicaragua, or in Bangladesh v. India, BP 55 is (and always has been) on dry land, far
removed from any river deltas or other geormorphologically active features. The nature and
stability of the coasts of both Parties are more fully demonstrated in Chapter 2 of Ghana ' s
Memorial. In particular, Ghana ' s relevant coast- west of Cape Three Points- is marked by a
flat and wide beach, backed by coastal lagoons. Wave height is generally low.
energy" coast.

238

237

It is a " low

Neither Ghana ' s central coast, between Cape Three Points and Terna, nor its

eastern coast, between Terna and the boundary with Togo, face the area in dispute. Cote
d' Ivoire skips over the relevant, western portion of Ghana ' s coast, acknowledging that it is
not unstable: " Some regions, mainly located east of the Ghanaian coastline, are more affected
... " .

239

All of the specific coastal areas identified by Cote d' Ivoire as subject to erosion

240

are

well to the east of Ghana ' s relevant coast. In particular, the coast at Accra is 325 km east of
BP 55, at Ada it is 415 km to the east, and at the Keta Lagoon, east of the Volta River, it is
460 km from the land boundary terminus.
3.30

Cote d' Ivoire likewise points to erosion along irrelevant portions of its own coast,

ignoring the stable coastline west of and immediately adjacent to BP 55 . The case studies of
littoral drift, wave height and impact angle of swells at Fresco and Grand Lahou are
irrelevant, because these locations are between 200 and 300 km west of the land boundary

237

See Cheng K. Ly, "The Role of the Akosombo Dam on the Volta River in Causing Coastal Erosion in Central
and Eastern Ghana (West Africa)", Marine Geology, Vol. 37 ( 1980), p. 324. RG, Vol. IV, Annex 149. See also
MG, para. 2.6 .

238
Cheng K. Ly, "The Role of the Akosombo Dam on the Volta River in Causing Coastal Erosion in Central
and Eastern Ghana (West Africa)", p. 324. RG, Vol. IV, Annex 149.

239
CMCI , para . 1.34 ("Certaines regions, situees principalement
touchees ... " .).
240

a / 'est

du Iii/oral gha111!en. son/ d "avantage

See ibid. (citing R.B . Nairn et al. , "Coastal Erosion at Kela Lagoon, Ghana - Large Scale Solution to a Large
Scale Problem" , Coastal Engineering ( 1998). CMCI , Vol. V, Annex 92; K. Appeaning Addo, "Detection,
Measurement and Prediction of shoreline Change in Accra, Ghana", ISPRS Journal ~f Photogrammet,y &
Remote Sensing (Apr. 2008). CMCI , Vol. V, Annex 97; K. Appeaning Addo, "Detection of coastal erosion
hotspots in Accra, Ghana", Journal of Sustainable Development in Aji-ica, Vol. 11 , o. 4 (2009). CMCI , Vol. V,
Annex 98 ; Government of Ghana, Ministry of Finance, Government secures 68 million Euro for Ada sea
defe nce wall (undated). CMCI , Vol. V, Annex 152).

- 89 -

reply of ghana

1381

terminus, and have no effect on the provisional equidistance line.241 To be sure, Cote d"lvoire
asserts that there are '"studies" showing coastal instability on its side of BP 55 , but it neither
produces nor cites to any specific studies to that effect. Instead, it presents only a single
published a1ticle, which is unhelpful to Cote d' lvoire's argument.242 In rega rd to the area
adjacent to BP 55, the a1ticle states that this "coastline is generally in sedimentary
equilibrium", which means that any erosion that occurs is offset by an equivalent level of
accretion. 243 Cote d"lvoire admits this, acknowledging that whatever coastline is eroded
between March and July is subsequently " reconstituted". 244 The same article produced by
Cote d' Ivoire also undermines the claim that coastal erosion is significant farther to the west.
At Assinie beach, for example, it concludes that seasonal changes result in " negative
feedback", which means the coastal system adapts to maintain its overall morphology. 245
Thus : "Considering the results of the analysis of the coastline, we can say that coastal erosion
is not a major prevailing phenomenon in Assinie". 246
3.31

Accordingly, there is no basis for arguing that the relevant coasts of Ghana and Cote

d' lvoire are unstable, or that the alleged but disproven coastal instability justifies resort to a
delimitation methodology other than equidistance.
C.
3.32

The Number and Location of Base Points

Cote d' lvoire argues that the "low" number of base points, as well as their location-

"close" to the land boundary terminus- militate against equidistance methodology. This is
not an argument that has found favour with any international court or arbitral tribunal.
241

See ibid , para. I .23 (citing "La lente disparation de Grand-Lahou" ["The slow disappearance of GrandLahou"], RF/ ( 18 Sept. 2007). CMCI , Vol. V, Annex 116; "Gran Lahou, un village en sursis sur le littoral
ivoirien" ["Grand Lahou, a village suspended on the lvorian coast"], RF/ (21 Mar.2014). CMCI , Vol. V, Annex
120).

242

See ibid, para. 1.25 (citing Celestin Hauhouot, "Le littoral d' Assinie en Cote-d ' lvoire: dynamique cotiere et
amenagem ent touristique" ["The coast of Assini in Cote d' Ivoire: coastal dynamics and tourism development"],
Les Cahiers d "Outre-mer, No. 251 (July-Sept. 20 I0), p. 3 14. CMCI , Vol. V, Annex 10 I).
243

See Andrew S. Goudie, ed., Ency clopedia of Geomorphology, Vol. I (2004), p. 324. RG , Vol. IV, Annex
151.

244

CMCI, para. 1.25 ("reconstitu[e}".).

245

Celestin Hauhouot, "Le littoral d' Assinie en Cote-d ' Ivoire: dynamique cotiere et amenagement touristique"
["The coast of Assini in Cote d' Ivoire: coastal dynamics and tourism development"], Les Cahiers d' Outre-mer,
No. 251 (July-Sept. 20 I0), p. 3 14. CMCI , Vol. V, Annex IOI ("retroaction negative". ).

246
Ibid , p. 317 ("A u regard des resultats de I ·analyse cinematique du trait de cote, on peut dire que I ·erosion
c6ti&re n 'est pas une lendance /ourde Cl Assinie" .).
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3.33

In its Memorial, Ghana identified nine base points, five on its side of the LBT and

four on Cote d' lvoire·s side . Cote d' Ivoire, based on its new survey, claims there are ten.
three on its own side and seven on Ghana ' s. In both cases, the number of base points is higher
than in other cases in which equidistance methodology has been employed. In Bangladesh v.
Myanmar, for example, ITLOS found it sufficient that there were two base points on the

Bangladesh side (one of which had no effect on the equidistance line within 200 M), and four
on the Myanmar side.247 In the Black Sea case, it was deemed sufficient to have only two
base points on the Romanian side and three on the Ukrainian side. 248 In Cameroon v. Nigeria,
the ICJ constructed the equidistance boundary based on a total of two base points. Only three
base points were used for the 170 M western section of the boundary in the Channel Islands
arbitration (Uniled Kingdom v. France).249
3.34

The jurisprudence also answers Cote d' lvoire's complaint that all nine (or ten) base

points in this case are located within 8.5 km of the LBT, and extend (from the farthest lvorian
base point in the northwest to the farthest Ghanaian base point in the southeast) over ] 3.4 km
of coast. 250 In Bangladesh v. Myanmar, the first 190 M of the equidistance boundary was
determined on the basis of a single Bangladeshi base point, located only 4.6 km from the
LBT.25 1 The two base points relied on by the LCJ in Cameroon v. Nigeria were located within
approximately 25 km of each other. 252 In Barbados v. Trinidad & Tobago , the Annex VII
tribunal rejected Trinidad ' s objection to Barbados ' use of base points that allowed "five miles
of opposite coasts between the Parties .. . [to] determine the fate of hundreds of miles of
maritime boundary". 253

247

Bangladesh v. Myanmar, Judgment, para. 266.

248

Romania v. Ukraine, Judgment, paras. 141 , 148.

249
Delimitation of the Continental She({ between the United Kingdom of Great Britain and Northern Ireland,
and the French Republic (United Kingdom v. France) , Decision of 30 June 1977, I 8 UNRIAA 3 ( 1978), pp.
128-129 (Annex (The Boundary-Line Chart and the Tracing of the Boundary Line: Technical Report to the
Court by H. R. Ermel)).
250

See CMCI , paras. 6.19-6.20.

251

Bangladesh v. Myanmar, Judgment, para. 266.

252

Cameroon v. Nigeria, Judgment, para. 292.

253

Barbados v. Trinidad and Tobago, Award, para. 326.
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Thus. neither the number of, nor distance between, base points-whether those

identified by Ghana or by Cote d'Ivoire-constitute a basis for rejecting equidistance
methodology.
D.
3.36

Ghana 's Coast

Cote d'Ivoire would deny any base points to Ghana, and hence preclude the

possibility of drawing an equidistance line, on the theory that Ghana's putative base points
(including those that Cote d'Ivoire attributes to it) are located on a ·'strip of land" that is a
·'historical accidenf' 254 resulting from a treaty between the United Kingdom and France
fixing the boundary separating their r~pective colonial possessions. This is an extremely odd
argument. It asks the Special Chamber, in effect, to set aside the principle of uli possidelis
Juris , which both Parties and the African Union accept as inviolable, and ignore the land

boundary that Ghana and Cote d' Ivoire inherited from their colonial predecessors, at least for
the purpose of delimiting the maritime boundary. There can be no legal basis for doing such
violence to a fundamental principle of international law, or to the actual geography of the
area in question.
3.37

The maps used by both Parties accurately depict the land boundary between the

Parties. As shown on Figure 3.9 on the next page it follows the Tano River as it flows
southward toward its debouchement in the Tendo Lagoon . The boundary tracks the river's
255
thalweg, dividing the waters between the Parties. Ghana enjoys the east or left bank and its

adjacent waters; Cote d' Ivoire the west or right bank. The river turns west or right at its
southern extremity, as it debouches into the lagoon. But the same principle of equal
enjoyment continues to be observed. Ghana enjoys the southern or left bank of the lagoon,
and the waters out to the middle; Cote d' lvoire has the northern or right bank and the waters
adjacent to that side. The boundary proceeds westward to the middle of the lagoon to
approximately its east-west midpoint, where it turns left, or south until it reaches the southern

254

CMCI , para. 6. 18 ("/angue"; "accident historique" ).

m See Exchange of Notes between the British and French Governments recording the Agreement arrived at
respecting the Frontier between the Gold Coast and the Ivory Coast, London, May 11 - 15, I905, para. 2,
reprinted in United States Department of State, International Bounda,y Study No. 138: Cote d 'Ivoire (lvo,y
Coast) - Chana Boundary ( 16 July 1973), pp. 2-3. MG, Vol. VI , Annex 82.
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bank, and then proceeds southward across the land in a relativel y straight line (slightl y
favouring Cote d' Ivoire) directly to the coast, where it terminates at BP 55.
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Figure 3.9: Ghana and Cote d'Ivoire Land Boundary
3.38

This boundary, thus observed , is not an "accident of history". To the contrary, it is the

result of a deliberate decision by the colonial powers to establish the boundary between their
respective possessions in such a way as to allow them to share in the benefits of the riverine
system (including transportation and fishing) composed of the Tano River and Tendo
Lagoon. As a consequence of the geography, the equal division of the waters left Ghana with
a parcel of territory south of Tendo Lagoon, but not all of the territory south of the lagoon .
This territorial division , and the resulting Ghanaian coastline at the southern extremity of the
lagoon, is neither a " historical accident" nor capable of being ignored without doing violence
to well-established legal principles like uli possidetis or engaging in the refashioning of
geography, which international courts and tribunals have repeatedly warned against doing.
Ghana cannot so cavalierly-and arbitrarily- be stripped of its coast (indeed, the most
relevant portion of its coast).
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Future Delimitations Involving Third States

Grasping at straws, Cote d' Ivoire argues that the use of equidistance methodology to

delimit the boundary between Ghana and Cote d' Ivoire would be prejudicial to Togo, Benin
and/or Nigeria. 256
3.40

But it is indisputable that the Judgment of the Special Chamber in this case will be

binding only on the two Parties: Ghana and Cote d' Ivoire . By operation of the ITLOS Rules,
as well as fundamental principles of international law, it will bind no other State. In regard to
third States, the Judgment will be res inter alios ac/a.
3.41

257

Whether the Special Chamber determines that there is an agreed boundary, or delimits

the boundary by means of equidistance, there can be no prejudice to any other State in the
region . Each of the boundaries in the region must be delimited based on the geographic
circumstances that are particular to that boundary. The fact that equidistance might be
feasible, and lead to an equitable solution, between Ghana and Cote d' Ivoire, does not
predispose a future tribunal toward applying equidistance between, for example, Cote
d' Ivoire and Liberia, or between Ghana and Togo. As ITLOS observed in Bangladesh v.
Myanmar:

[T] he issue of which method should be followed in drawing the maritime
delimitation line should be considered in light of the circumstances of each

256
See CMCI , para. 6.55. Immediately before making this point, however, Cote d' Ivoire acknowledges: "In this
case, the delimitation of the maritime border between Cote d' Ivoire and Ghana will not encroach on the rights of
third States since the GulfofGuinea is open to the ocean. Therefore, the lvorian-Ghanaian maritime boundary is
not likely to prejudice directly Liberia, Togo and Benin, and other States of the Gulf of Guinea" . ("A u cas

d 'espece. la de/imilation de la .fionliere maritime en/re la Cole d 'Ivoire el le Ghana n 'empielera pas sur les
droils d 'Elats liers puisque le Goffe de Guim!e esl ouverl sur / 'ocean. Des /ors, !a.fionliere marilime ivoiroghaneenne n 'esl pas susceptible de preiudicier direclemenl au Liberia. au Togo ou au Benin. et aux w11res Etals
du Go ffe de Guinee". ) (emphasis added). Ibid. , para. 6.54.
25 7
Statute of the International Tribunal for the Law of the Sea, Art. 33(2). See Territorial and Maritime Dispute
(Nicaragua v. Colombia), Application of Honduras for Permission to Intervene, Judgment, ICJ Reports 2011 ,
p. 420, para. 72 (recognizing that maritime delimitation treaties between two States "under the principle res
in/er alias acla, neither confer any rights upon a third State, nor impose any duties on it. Whatever concessions

one State party has made to the other shall remain bilateral and bilateral only, and will not affect the
entitlements of the third State" .); ibid., paras. 50, 72-75 (rejecting Honduras 's argument that " without its
participation as an intervening State, the decision of the Court may irreversi bly affect its legal interests if the
Court is eventually to uphold certain claims put forward by Nicaragua" because in light of, inler a/ia, the
principle of res in/er alias acta, " Honduras has failed to satisfy the Court that it has an interest of a legal nature
that may be affected by the decision of the Court in the" maritime boundary delimitation between Nicaragua and
Colombi a, even though a tripoint between the three States' maritime boundary was within "the perceived
rectangle ... under consideration".).
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case. The goal of achieving an equitable result must be the paramount
consideration guiding the action of the Tribunal in this connection. Therefore
the method to be followed should be one that, under the prevailing geographic
realities and the particular circumstances of each case, can lead to an equitable
result. 258
3.42

Therefore, Cote d' lvoire ' s suggestion that neighbouring States might be prejudiced if

the Special Chamber were to employ a delimitation methodology other than angle bisector
makes no sense. Future delimitations involving third parties can only be based on the
" prevailing geographic realities and the particular circumstances'' pertinent to those cases. not
to those pertaining as between Ghana and Cote d' Ivoire. To be sure, whatever the outcome of
the present case, as ITLOS has noted, "[The] jurisprudence has developed in favour of the
equidistance/relevant circumstances method. This is the method adopted by international
259
courts and tribunals in the majority of the delimitation cases that have come before them".

But this is a reason to embrace equidistance methodology here, not to eschew it.
3.43

In sum, the present case calls loudly- and only- for the application of equidistance

methodology to determine the boundary between Ghana and Cote d' Ivoire, if there is any part
of it that the Special Chamber may deem not covered by the Parties ' tacit agreement. There is
no justification whatsoever for resort to an angle bisector in lieu of equidistance, especially
when the Party asking for the angle bisector admits that equidistance is feasible in this case
and produces an equitable solution .
lll.

3.44

Application of the Equidistance Method

Ghana and Cote d' lvoire agree that equidistance is a three-step process, by which (I)

a provisional equidistance boundary line is constructed, (2) the line is adjusted, if merited, to
account for relevant circumstances, and (3) the Iine is reviewed to confirm that it does not
260
result in a gross dispropo1tionality between the Pa1ties' relevant coasts and maritime areas.

They disagree, however, on how each of these steps should be implemented in this case.
3.45

As shown below, Cote d'lvoire applies each step of this process incorrectly.

258

Bangladesh v. My anmar, Judgment, para. 235.

259

Ibid , para 238.

260

CMCI , para. 7.1 ; MG , para. 5.84.
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The first step entails establishing "a provisional delimitation line, using methods that

are geometrically objective and also appropriate for the geography of the area in which the
delimitation is to take place. So far as delimitation between adjacent coasts is concerned, an
equidistance line will be drawn unless there are compelling reasons that make this unfeasible
in the particular case". 261
I.

3.47

Cote d 'Ivoire 's Avoidance of the Relevant Coasts

Cote d"lvoire states that the first step begins by "establishing the baseline by which

the base points will be identified". 262 But there is an important prerequisite to establishing the
proper base points, which Cote d' Ivoire chooses to ignore: before determining the base points
it is necessary to identify the relevant coasts along which those base points will be found. As
the ICJ observed in the Black Sea case, "The Court must, when delimiting the continental
shelf and exclusive economic zones, select base points by reference to the physical geography
of the relevant coasts".263 As the Court explained, identification of the relevant coasts is
necessary to both the first and third steps in the equidistance process:
The role of relevant coasts can have two different though closely related legal
aspects in relation to the delimitation of the continental shelf and the exclusive
economic zone. First it is necessary to identify the relevant coasts in order to
determine what constitutes in the specific context of a case the overlapping
claims to these zones. Second, the relevant coasts need to be ascertained in
order to check, in the third and final stage of the delimitation process, whether
any disproportionality exists in the ratios of the coastal length of each State
and the maritime areas falling either side of the delimitation line.264
Cote d' lvoire disregards entirely the role of relevant coasts in the first step of the process. It
makes no reference whatsoever to "relevant coasts" anywhere in its Counter-Memorial ,
except in its discussion of the third and final step, when it considers whether the boundary
line it has constructed produces a disproportionate distribution of maritime spaces. And even

261

Romania v. Ukraine, Judgment, para. 116.

262

CMC I, para. 7.5 ("d 'etablir la ligne de base en ver/11 de laquelle les points de base seront identifies").

263

Romania v. Ukraine, Judgment, para. 137 (emphasis added).

264

Ibid. , para. 78 (emphasis added).
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in that discussion , Cote d'Ivoire declines to identify the relevant coasts in this case, on the
remarkable basis that their identification is "difficult or arbitrary" .
3.48

265

Instead of identifying the " relevant coasts"-that is, the coasts that "abut as a whole

266
upon the disputed area by a radial or directional presence relevant to the delimitation[]" -

Cote d"lvoire treats its entire coast, as well as Ghana ' s entire coast, as though they were
relevant to this delimitation. This is despite the fact that large pottions of each coast do not
project onto the area to be delimited or otherwise affect the course of any properly drawn
provisional equidistance line. Thus, Croquis 8.6 and 8.7 in the Counter-Memorial depict both
countries' entire coasts as relevant. But this is clearly not consistent with case law. In order to
be considered "relevant" for delimitation purposes, a coast "must generate projections which
overlap with projections from the coast of the other Patty" .

267

Ghana ' s relevant coast,

therefore, cannot extend eastward past Cape Three Points, because beyond that feature its
coastline faces away from , not towards, the area of overlapping projections.

268

Likewise, Cote

d' lvoire' s relevant coast extends westward from the land boundary terminus only to a point
near Sassandra, because west of that coastal bend the effect of the lvorian coastline on the
area to be delimited is, at best, minute. Indeed, west of that point, the lvorian coastline is
almost entirely beyond 200 M from the maritime entitlements claimed by Ghana. Portions of
a party' s coast that do not generate entitlements that overlap with those of the other party are
simply not relevant to the delimitation. As the Court explained in Tunisia v. Libya:
it is not the whole of the coast of each Party which can be taken into account;
the submarine extension of any part of the coast of one Party which, because
of its geographic situation, cannot overlap with the extension of the coast of
269
the other, is to be excluded from further consideration ....
3.49

Consistent with these principles, Ghana has identified the relevant coasts of the

Parties as follows: for Ghana, "the portion that extends from the land boundary terminus in a
southeasterly direction to Cape Three Points, where the coast turns abruptly to the nottheast

265

CMCI, para. 8.48 ("difficile ou arbitraire" ).

266

Barbados v. Trinidad and Tobago, Award, para. 331.

261

Nicaragua v. Colombia, Judgment, para. 150 (citing Romania v. Ukraine, Judgment, para. 99).

268

See also ibid, para. 145 (treating as relevant Nicaragua 's east-facing mainland coast, except only for the
small segment around Punta Perlas that faced southwards, away from the delimitation area).

269

Timisia v. Libyan Arab Jamahiriya, Judgment, para. 75; Nicaragua v. Colombia, Judgment, para. 150.
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and begins to face away from the area to be delimited" ; and for Cote d'Ivoire, ·'from the land
boundary terminus to the northwest until it reaches a bend in the coast near Abidjan, and then
to the west until the vicinity of Sassandra" .270 The relevant coasts, and the disputed maritime
area into which they project and overlap, are shown in Figure 3.10, following this page.
Ghana ·s relevant coast is thus 121 km in length; Cote d ' lvoire ·s is 308 km. 271 It is along these
relevant coasts that appropriate base points must be identified for the construction of the
provisional equidistance line.
3.50

Ironically, the Counter-Memorial confirms that Ghana ' s identification of the relevant

coasts is correct. All of the base points identified by Cote d'Ivoire in the construction of its
provisional equidistance line, on both sides of the LBT, fall along the relevant coasts as
identified by Ghana; none are located beyond the limits of these relevant coasts. This is
depicted in Figure 3.11, following Figure 3. 10, which is taken from Croquis 7.6bis of the
Counter-Memorial. As explained below, the precise locations of Cote d' lvoire' s purported
base points shown in these Figures are problematic, but their placement entirely within the
limits of the relevant coasts identified by Ghana confirms the correctness of this part of
Ghana ' s analysis.
3.51

It may be that Cote d' lvoire' s reluctance to expressly admit that Ghana is right about

the relevant coasts is because doing so would undermine its argument in step two of the
equidistance process, namely that the provisional equidistance line should be adjusted in its
favour due to the alleged " concavity" of its coast. As shown in Figure 3.11 , as well as in

Croquis 6.2 of the Counter-Memorial , the coastline that is relevant to this delimitationwhere both Parties have placed all of the base points-is almost perfectly straight. The
Parties agree on this: the coast between Sassandra (Cote d' Ivoire) in the west and Cape Three
Points (Ghana) in the east, which covers a distance of some 429 km , is relatively straight.
There are no concavities, convexities, protuberances, offshore features or other geographic
circumstances that might unduly influence an equidistance line, or deflect it so that it cuts
across the coastal front of either Party. The so-called " concavity" along Cote d' lvoire' s coast,
if it exists at all , lies well beyond the relevant coasts, exerts no influence on the provisional
equidistance line, and is accordingly irrelevant to this case. Only by disregarding well-

270

MG, para. 5.80.

271

Ibid.
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established case law on relevant coasts, and unjustifiably treating the entire coastlines of both
States as though they were relevant, can Cote d' Ivoire even pretend that there is a
"concavity" that needs to be taken into account in this case.
2.
3.52

Cote d 'Ivoire 's Contrived Base Points and Provisional Equidistance line

Once the relevant coasts have been determined, appropriate base points along those

coasts must be identified. Here again, the Parties agree on the method, but Cote d. lvoire errs
in the application .
3.53

The Counter-Memorial criticizes the base points Ghana identified in its Memorial,

which were drawn from the most current nautical chart available from the United Kingdom
Hydrographic Office, BA 1383. Ghana has relied upon BA 1383 as its official chart since
well before the commencement of the present dispute. Cote d' lvoire finds fault with that
272
Yet the British Admiralty chart
chart based on its scale and the age of its survey data.

remains the largest scale and most current chart officially recognized by either State. And the
official chart recognized by Cote d' Ivoire-Service hydrographique de la marine fran9aise
(SHOM) Chart 7786---is virtually identical to BA 1383 in its depiction of the coastline on
either side of the land boundary terminus. 273 Ghana's reliance on BA 1383 and Caris LOTS
software for determining the location of the base points for the construction of the provisional
equidistance line is thus entirely appropriate.
3.54

Indeed, during bilateral negotiations prior to the commencement of these proceedings,

Ghana and Cote d' Ivoire expressly agreed that their respective low water lines should be as
shown on their official charts. The Minutes of the 9th Meeting of Ghana-Cote d 'Ivoire
Mari lime Boundary Negotialions, held in Accra on 23-24 April 2014, state, under the heading
"Evaluation of Base Points and Nautical Charts":

272

See CMCI , para. 6.14.

273

Compare Service Hydrographique et Oceanographique de la Marine, Carte /nternationa/e 7786: Ocean
At/antique Nord, Cotes de Cote d 'Ivoire et du Ghana de lagune Aby a Tema, Carte No. 7786 {International
Chart 7786: North Atlamic Ocean: Coasts of Cote d 'Ivoire and Ghana.from Aby lagoon to Temaj (2011). RG,
Vol. II , Annex M65 with UKHO, lvo,y Coast and Ghana, lagune Aby 10 Tema, Chart No. /383. MG , Vol. II ,
M6 I. See also Minutes of the Ninth Meeting of the Ghana-Cote d 'Ivoire Maritime /Jounda, y Negotiations, p. 4.
MG, Vol. V, Annex 60.
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During the 9th session, the two parties presented their international
hydrographical charts and noted that they had been using the same series of
international hydrographical charts, for example:
a.

INT 2805 on a scale of I :350 000 covering Sassandra to Aby
Lagoon for the lvorian side.

b.

Detailed map, reference 11° 31 13 on a scale of I: 150 000, from
the Cape Three Points region to Cape Coast for the Ghanaian
side.

The two parties agreed, from now on, to use the same international
hydrographical charts on a scale of I: 150,000, where they exist, or on a scale
of I :350,000 or other scale appropriate for delimitation of maritime boundary
or relevant remote sensing data. 27
3.55

Nevertheless, in the Counter-Memorial Cote d' Ivoire appears to reject the use of

official charts, including its own, and claims to have conducted its own new analysis of the
low water line in the vicinity of the land boundary terminus, and identified a more " reliable"
coastline 275 that yields more "accurate" base points.276 The Counter-Memorial explains that
this coastline data was obtained by a combination of topographic surveys and recent satellite
photographs.277 Cote d' Ivoire considers this data to be more accurate because it is more
" recent" than the data underlying the official charts recognized by both States. 278 This claim
is not justified. First , the new analysis was developed subsequent to the commencement ot:
and entirely for the purposes of, this case. Second, the Counter-Memorial fails to fully
disclose the data underlying its made-for- litigation analysis, which makes verification of the
purported results impossible at the present time. Third, it appears from the limited data that
has been made available that Cote d' lvoire has been highly selective in its use of satellite
photography, which is vulnerable to manipulation because photographs taken on different
dates can produce different depictions of the low water line. Consequently, a desired result
can be achieved by means of basing the analysis on photographs that are most favourable to
such a result.
274

Minutes o.fthe Ninth Meeting of the Ghana-Cote d "lvoire Maritime Bounda,y Negotiations, p. 4. MG, Vol.
V, Annex 60.

275

See CMCI , para. 7.9 ("fiable").

276

Ibid. , para. 6.14 ("precisf}"). See also ibid. , para. 7.9.

277

Ibid. , para. 6.15.

278

Ibid. , para. 7.9 ("recent" ). See also ibid. , para. 7.14.
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3.56

Nevertheless, some useful observations can be made about Cote d"lvoire ·s recent

·'findings". First , the low water line proffered by Cote d' Ivoire is not very different from the
one shown on the official cha1ts (BA 1383 and SHOM 7786). This is clear from Figure 3.12,
following page I02, which compares the new lvorian depiction with that derived from the
official charts. Their striking similarity confirms (I) the reliability or the official charts and
their underlying data; and (2) the fact that, assuming quod non the accuracy of Cote
d"lvoire' s new data, the coastline has not changed significantly in over 175 years, and is
therefore very stable. Second, the base points placed by Cote d"lvoire along its new low water
line yield a provisional equidistance line that is very close to the equidistance line constructed
by Ghana in the Memorial, based on the official charts and the selection of base points along
the low water line shown in those cha1ts. Cote d'Jvoire ' s provisional equidistance line
follows the same general southwesterly direction as Ghana 's, along a very similar azimuth
(191.2° in the case of Cote d"lvoire' s line;279 191.9° in the case of Ghana' s). As Cote d' Ivoire
itself states, the distance between the two equidistance lines at the limit of the territorial sea is
less than one nautical mile; at 200 M it is less than five nautical miles. 280
3.57

In an effort to understand the basis of the new low water line presented by Cote

d' Ivoire in its Counter-Memorial, Ghana contracted EOMAP, a leading provider of satellitederived coastal information and pioneer in satellite-derived bathymetry monitoring, which is
based in Munich, Germany. EOMAP concluded that contrary to Cote d'lvoire's assertions, its
new low water line was unlikely to have been based on "latest satellite bathymetry
techniques".281 Further, as EOMAP explained, satellite bathymetry is an inappropriate means
of constructing a low water line in cases, such as the present one, where the waters display
very high turbidity and breaking waves.282 EOMAP thus concluded that the low water line

--

produced by Cote d' Ivoire is unlikely to accurately represent the long-term coastline shape
and extent. 283

219

Ibid., para. 7.27.

280

Ibid. , para. 7.30.

281

Ibid. , para. 7.18 ("les demieres techniques de bathymetrie satellitaire"); EOMAP GmbH & Co. (EOMAP),
Ghana-Cote d 'Ivoire Coastline Analysis (19 July 2016), §§ 2.3.2, 2.4. RG, Vol. IV, Annex 167.

282

EOMAP, Ghana-Cote d'Ivoire Coastline Analysis,§ 2.3.2. RG, Vol. IV, Annex 167.

283

Ibid. , §2.4.
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Ghana maintains the view that, for purposes of maritime delimitation under the 1982

Convention, the relevant low water line is that depicted on the official charts recognized by
both Parties. To confirm the reasonableness of relying on such officia l charts-as the Parties
agreed to do during their bilateral negotiations on 23-24 April 2014-EOMAP developed a
survey of the coastline employing the most modern and reliable technology suitable for the
purpose. EOMAP did so by analysing the most recent satellite image data available-a series
of 15 satellite images taken between November 2015 and May 2016. In EOMA P' s judgment,
using recent satellite data collected over a period of seven months yields a stable result
unaffected by short-lived tidal or storm events. Using this data, coastlines were manuall y
di gitized and associated with predict:d tidal values at the exact time of image capture . The
most seaward po1iions of the lowest low water lines were then composited together, and
statistically analysed to produce a low water line that reduces the short-term effects of wave
patterns and localized beach features. 284 The resultant low water regression line is depicted in
Figure 3.13, following Figure 3.12.

3.59

Figure 3.13 compares the low water regression line derived by EOMAP with the

coastline depicted on the official chai1s. What is readily apparent is that the low water line
developed by EOMAP is very similar to that on both official charts. As depicted in Figure
3.14, following Figure 3.13, the provisional equidistance line constructed from the base

points identified by Caris LOTS on BA I383 's low-water line, and one drawn from
EOMA P's regression line, follow the same southwesterly direction along very similar
azimuths. EOMAP ' s analysis thus confirms, and justifies the use of, the Parties' official
charts to determine the low water line, find appropriate base points along it, and construct a
provisional equidistance line.
3.60

For reference purposes, Figure 3.15, following Figure 3.14, compares the customary

equidistance line that has been tacitly agreed by the Parties, for its first I00 M, with the two
lines discussed above. The most obvious observation is how similar the tacitly-agreed line is
to both of the lines-and especially to the provisional equidistance line based on BA 1383 .
3.61

In Ghana' s view, for the reasons stated above, if the Special Chamber concludes that a

delimitation of any part of the boundary is called for, the proper starting point would be the

284

Ibid , § 3.
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provisional equidistance line that is based on official charts. This is consistent with the
Convention, and it also has the merit of giving effect to the Patties' April 2014 agreement
that delimitation of the maritime boundary should be based on their official charts. It would
also avoid the problems inherent in relying on technical data developed by the Parties after
the commencement of these proceedings.
3.62

This approach necessitates the rejection of the provisional equidistance line presented

by Cote d' Ivoire in Chapter 7 of the Counter-Memorial. Cote d' lvoire's abrupt abandonment
of the agreement to use official charts, including its own, is unjustifiable, and a further
example of its willingness to abandon settled practice and agreement. Nor can it rely on an
ostensibly technical analysis using newly obtained data that is subject to manipulation and
omits full disclosure of its underlying methodology. As a consequence, the CounterMemorial ' s versions of the low water line, the base points along that line, and the provisional
equidistance line drawn from those base points are unacceptable and should be rejected by
the Special Chamber.
3.63

This means that the base points to be used in the construction of the provisional

equidistance line should be those derived from the official charts recognized by both Patties
as of the time the present dispute arose. However, in the alternative, if the Special Chamber
has doubts about the reliability of the official charts-because of the age of the survey
information or other factors-it would be appropriate to identify the low water line, select
base points, and construct the provisional line based on EOMAP' s analysis. Unlike the
approach taken by Cote d' Ivoire, this analysis is based on data and methodology that have
been fully disclosed .
B.

3.64

Step Two : Adjustment for Relevant Circumstances

The Parties agree that the second step of the three-step methodology is to determine if

there are relevant circumstances that merit shifting the provisional equidistance line. They
disagree, however, on what circumstances are relevant and how the line should be shifted . In
the Counter-Memorial , Cote d' lvoire argues that there are three relevant circumstances to be
taken into account. As shown below, Cote d'Ivoire is wrong in regard to all three
circumstances. None of these is relevant, and none justifies an adjustment of the provisional
equidistance line (or a departure from the customary, equidistance-based boundary line that
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has been tacitly agreed) . In contrast, Ghana has identified one relevant circumstance that
would justify an adjustment of the provisional equidistance line to conform to the tacitlyagreed boundary line.
1.
3.65

Cote d 'Ivoire 's Relevant Circumstances

In is Counter-Memorial , Cote d' Ivoire argues that an adjustment of the provisional

equidistance line is warranted because: (a) the allegedly concave nature of Cote d'lvoire' s
coast causes an inequitable cut-off; (b) Ghana ' s coast should be discounted because it is the
result of an "accident of history"; and (c) Cote d' Ivoire should benefit from hydrocarbon
resources located on Ghana' s side of~1e equidistance line. None of these arguments finds any
support in the case law.
a.

Concavity

3.66

A concave coast, without more, is not a relevant circumstance. ITLOS 's statement of

the principle in Bangladesh v. Myanmar bears emphasis: " [C]oncavity per se is not
necessaril y a relevant circumstance. However, when an equidistance line drawn between two
States produces a cut-off effect on the maritime entitlement of one of those States, as a result
of the concavity of the coast, then an adjustment of that line may be in order to reach an
equitable result". 285 The Counter-Memorial concedes this: " It is not the concavity in itself
that constitutes a relevant circumstance, but the effect of cut-off it generates". 286
3.67

Applying this standard, the alleged concavity along the lvorian coast cannot constitute

a relevant circumstance in the delimitation of the boundary between Cote d' Ivoire and Ghana.
As explained above in paragraphs 3.21 to 3.23, this is because the putative concavity exerts
no influence whatsoever on the equidistance line. It does not pull the line closer to the coast,
and it does not cause a cut-off of any potential lvorian maritime space. To the contrary, as
Cote d' Ivoire ultimately admits, the coasts of both Parties in the vicinity of the land boundary
terminus, from which the equidistance line is derived, "are perfectly straight and do not
reflect the concavity of the lvorian coast or convexity of the Ghanaian coast and notably the

285

Bangladesh v. Myanmar, Judgment, para. 292.

286

CMCI , para. 7.40 ("Ce n 'est pas la concavite en tan/ que te/le qui constitue une circonstance perlinenle, mais
l 'ejfet d 'ampulation qu 'efle engendre". ).
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influence of Cape Three Points". Thus, there is no concavity that constitutes a relevant
288
circumstance, or a justification for adjustment of the equidistance line.

3.68

289
Given this reality, the claimed "cut-off' shown in Cote d' lvoire' s Croquis 7.9 is

non-existent. The figure creates the illusion of a cut-off by using arrows that do not project on
a bearing perpendicular to Cote d' lvoire·s relevant coastline. Figure 3.16, following page
I06, which replicates in larger scale Figure 5.5 from Ghana ' s Memorial, shows that both
Parties' coasts in the vicinity of the land boundary terminus project seaward in parallel with
the equidistance line, and with each other, without being cut off. Cote d' Ivoire manufactures
a false cut-off by deliberately drawing its arrows in the direction of its bisector rather than
perpendicular to the coast. Figure 3.7, following page 86, compares Ghana 's presentation of
the seaward projection of the lvorian coast with the way in which Cote d' Ivoire has chosen to
depict that projection in Croquis 7.9. The result is that the "cut-off' disappears.
3.69

The direction of Cote d'lvoire' s arrows appears not to be determined by the coast

itself, but by Cote d' lvoire's contrived "general direction" line which it employs as a "coastal
fa<,ade" in its angle bisector analysis. That is the same "coastal fa<,ade" that, as discussed
above, touches the coast only at Cote d' lvoire 's two land boundary termini ; the rest of it
traverses only sea, treating more than 13,700 square kilometres of water as though it were
land. It is this fictitious rendition of the lvorian coast, not the real coast, which generates the
so-called "cut-off' depicted in the Counter-Memorial. And even under these manipulated
circumstances, there is no significant cut-off, because Cote d' Ivoire remains able to "extend[]

287

Ibid. , para. 6.22 ("Moreover, the portions of coastline in question (8.7 km for Cote d'I voire and Ghana by
13.4 km) are perfectly straight and do not reflect the concavity c,fthe lvorian coast or convexity of the Ghanaian
coast and notably the influence of Cape Three Points".) ("Bien plus, les portions de cotes en cause (8, 7 km pour
la Cote d 'Ivoire et /3 ,4 km selon le Ghana) son/ pa,faitement rectilignes et ne rej/etent done pas la concavite
des cotes ivoiriennes, ni la convexite des cotes ghaneennes et notamment I 'if?fluence du cap des TroisPointes". ).
288
See also Cameroon v. Nigeria, Judgment, para. 297 ("[T]he Court stresses that this [concavity as a relevant
circumstance] can onl y be the case when such concavity lies within the area to be delimited . Thus, in the Guinea
v. Guinea-Bissau case, the Arbitral Tribunal did not address the disadvantage resulting from the concavity of the
Coast from a general viewpoint, but solely in connection with the precise course of the delimitation line between
Guinea and Guinea-Bissau .... In the present case the Court has already determined that the coastlines relevant
to delimitation between Cameroon and Nigeria do not include all of the coastlines of the two States within the
Gulf of Guinea. The Court notes that the sectors of coastline relevant to the present delimitation exhibit no
particular concavitv .... Con sequently the Court does not consider that the configuration of the coastlines
relevant to the delimitation represents a circumstance that would justify shifting the equidi stance line as
Cameroon requests".) (emphasis added).
289

CMCJ, 7.43 ("amputation").
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its maritime territory as far seaward as international law would permit". 290 As shown, Cote
d' Ivoire suffers no cut-off from the customary equidistance line. This is also apparent from
Figure 3.6, following page 86, which shows the seaward projections of the entire relevant
coasts of both Parties. As shown, the customary equidistance boundary allows Cote d' lvoire ' s
relevant coast (to an even greater extent than Ghana' s) to project seaward without
impediment, providing unconstrained access to the outer continental shelf and beyond.
b.

The Ghanaian Coast

3.70

The land boundary between Cote d'Ivoire and Ghana has been fully agreed since

1905, when the last of a series of Agreements between France and the United Kingdom

. I accepts th'1s.-092 It accepts, .111
. ..
1t. was cone Iuded .-? 91 Th-e Counter- Memona
de I11rnt111g
particular, that the stretch of coast lying east of the land boundary terminus at BP 55 belongs
to Ghana; it also accepts that this portion of the Ghanaian coast is relevant to the delimitation,
and supplies the base points necessary for the construction of the equidistance line : "Cote
d' lvoire does not dispute the fact that the strip of land is part of the territory of Ghana and it
is therefore acceptable to place the base points on this segment of the Ghanaian coastline".293
It argues, however, that the Special Chamber should re-imagine the location of the land
boundary, and title to the Ghanaian coast, in order to adjust its effect on the equidistance line .
3.71

Geographic and historical realities cannot so easily be swept aside. The land boundary

is the land boundary, and the territory on Ghana' s side is inevitably and inalterably Ghanaian .
It cannot be ignored or imagined away, even if Cote d' lvoire considers it inconvenient to its
interest in expanding its maritime entitlements. As the JCJ emphasized in Burkina Faso v.
Mali, it is "an undeniable fact" that uli possidetis Juris is a "firmly established principle of

international law where decolonization is concerned" and has "exceptional importance for the

290
De/imitation de la ji-ontiere maritime entre la Guinee et la Guinee-Bissau [Delimitation of the maritime
bounda,y between Guinea and Guinea-Bissau], Decision of 14 February 1985, reprinted in 19 UNRIAA 149
( 1985) (hereinafter "Guinea v. Guinea-Bissau, Decision"}, para. I04 ("projeter[] son territoire maritime aussi
loin vers le large que le lui permettrait le droit internationaf'.). MG, Vol. VIII, Annex 97. See Figures 3.4 and
3.5.
291
See Uni led States Department of State, International Bounda,y Study No. I 38: Cote d 'Ivoire (lvo,y Coast) Ghana Bounda,y ( 16 July I973), pp. 2-3. MG , Vol. VI , Annex 82.
292

See CMCI , para. 2.29.

293

Ibid. , para. 7.46 ("La Cote d 'Ivoire ne conteste nu/lemenl le .fail que la langue de terre fail partie du
territoire du Ghana et qu 'ii est des !ors acceptable de placer des points de base sur ce segment du littoral
ghaneen" .).
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The land border between Ghana and Cote d' lvoire must continue to be

respected, as it always has been by the Parties themselves. The Ghanaian coast, which
indisputably fa ll s on Ghana· s side of the long-agreed boundary, must therefore be treated as
the Ghanaian coast in this delimitation proceeding.
3.72

There is nothing anomalous, let alone accidental , about a meticulously negotiated,

delimited and long-respected boundary that follows the southerly course of a major river (the
Tano) until it empties into a lowland lagoon (the Tenda) and then divides the lagoon roughly
in half between the Parties along an east/west axis. It is readily apparent that the boundary
was carefully intended by the colonial powers to divide these waters in such a manner as to
provide equal access to and enjoyment of them by the peoples of both territories. Neither
history nor geography-nor case law- provide any basis whatsoever for regarding the land
boundary, and its distribution of land territory between the two States, as a relevant
circumstance warranting an adjustment of the provisional maritime boundary.
3.73

Cote d' Ivoire implausibly argues that a substantial portion of Ghana's mainland

295
(comprising 253 km 2, and home to approximately 80,000 inhabitants ) should be treated as

296
though it were "an island that is located on the wrong side of the equidistance line'·. This is

an area that includes: Half Assini, the capital of Ghana' s Jomoro District; centuries-old
settlements whose inhabitants depend on marine fishing for their livelihoods; and Fort
Apollonia, which has been in continuous existence since the late eighteenth century. when it
was built by English merchants. It hardly seems necessary for Ghana to respond to Cote
d' lvoire 's argument on this point. Plainly, Ghana' s mainland territory is not an island, let
alone situated on the wrong side of an equidistance line. The coastline of this indisputably
Ghanaian territory unquestionably forms part of Gharn. It cannot be ignored simply because
Cote d"lvoire considers it disadvantageous. The historical events that rendered it to Ghana

294
Frontier Dispute (Burkina Faso v. Republic of Mali) , Judgment, ICJ Reports I 986, p. 554, para. 20 ("firmly
established principle of international law where decolonization is concerned .. .. It is a general principle, which
is logically connected with the phenomenon of the obtaining of independence, wherever it occurs".); ibid , para.
22 ("The elements of uti possidelis were latent in the many declarations made by African leaders in the dawn of
independence. These declarations confirmed the maintenance of the territorial status quo at the time of
independence, and stated the principle of respect both for the frontiers deriving from international agreements,
and for those resu lting from mere internal administrative divisions" .).
295
See Republic of Ghana, Statistical Service of Ghana, "Population by region, district, age groups and sex"
(2010), p. I. RG, Vol. IV, Annex 160.
296

CMCI , para. 7.46 (" une ile qui se situe du mauvais cote de la ligne d 'equidistance" ).
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cannot constitute relevant circumstances justifying adjustment of the equidistance line. It may
be possible, over a long period of time, for a coast to be washed away; but it cannot suddenly
be wished away. That would result in an extreme and unprecedented "judicial refashioning of
geography, which neither the law nor practice of maritime delimitation authorizes".297
c.

The Location of Hydrocarbons

3.74

Cote d'Ivoire admits that "[r]esource-related criteria have been treated more

cautiously by the decisions of international courts and tribunals, which have not generally
applied this factor as a relevant circumstance".298
3.75

Nevertheless, the Counter-Memorial tries to counter this precedent by arguing that

access to hydrocarbons has an "exceptional nature ... " in this case. 299 But what it considers
"exceptional" is that hydrocarbons are proven to be located in the disputed area.300 That is not
exceptional enough to constitute a relevant circumstance, at least not according to the ICJ and
arbitral tribunals that have faced similar facts, and deemed them not relevant to the
delimitation of the maritime boundary. Such was the finding of the ICJ in Cameroon v.
Nigeria. There, the Court accepted Nigeria's argument that it was not the Court' s role to

"redistribute" oil concessions, and rejected Cameroon's argument that the presence of
hydrocarbon resources should be treated as a relevant circumstance.30 1 As the arbitral tribunal
in Guinea v. Guinea-Bissau observed:
Some States may have been treated by nature in a way that favors their
boundaries or their economic development, others may be disadvantaged . ...
The fact is that the Tribunal does not have the power to compensate for the
economic inequalities of the States concerned by modifying a delimitation
which it considers is called for by objective and certain considerations.302

297
Romania v. Ukraine, Judgment, para. 149 ("To count Serpents' Island as a relevant part of the coast would
amount to grafting an extraneous element onto Ukraine ' s coastline; the consequence would be a judicial
refashioning of geography, which neither the law nor practice of maritime delimitation authorizes".).
298

CMCI , para. 7.5 1 (quoting Barbados v. Trinidad and Tobago, Award, para. 24 I).

299

Ibid. , para. 7.52 ("caractere si exceptionnel ... ") (citing Nicaragua v. Colombia, Judgment, para. 223).

300

Ibid. , paras. 7.55-7.59.

30

See Cameroon v. Nigeria, Judgment, paras. 302-304.

'

302

Guinea v. Guinea-Bissau, Decision, para. 123. MG, Vo l. VIII, Annex 97 ("Cer/ains Etals peuvenl avoir ete
dessines par la nature d 'une maniere favorable a I 'etablissemenl de leurs J,-ontieres ou a leur developpemenl
economique; d 'awres peuvent avoir ete desavantages.
II est vrai que le Tribunal n 'a pas le pouvoir de
compenser /es inegaliles economiques des £tats interesses en modifianl une delimitation qui lui semble
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Cote d. lvoire strains to find support for its argument in two cases, neither of which

helps it. In Gulf of Maine , the Chamber of the Court, in fact, rejected both parties' arguments
that access to resources should be taken into account in the delimitation of the maritime
boundary between Canada and the United States. 303 The Chamber observed that one
exception where access to resources could be a relevant circumstance would be where "the
application of equitable criteria ... should unexpectedly be revealed as radicall y inequitable.
that is to say, as likely to entail catastrophic repercussions for the livelihood and economic
304
wel l-being of the population of the countries concerned". Cote d' lvoire has made no such

assertion, let alone offered proof that it wo uld suffer any "catastrophic repercussions".
3.77

Cote d' lvoire' s approach finds no support in the.Jan Mayen case, either. Although the

305
Court adjusted the median line to provide Denmark with access to the capelin fish stock,

(as well as to refiect a disparity of more than 9: I in relevant coastal lengths) the
circumstances in that case were very different from those presented here. Both Denmark
(Greenland) and Norway (Jan Mayen) had fished extensively in the disputed waters, and both
306
populations had become dependent on the fish stocks and the income that they generated.

The Chamber shifted the boundary, in part, expressly to avoid "catastrophic repercussions for
307

the livelihood and economic well-being for the population for the countries concerned".

Here, Cote d' Ivoire has never conducted any oil-related activities in the disputed areaindeed, for over five decades Cote d' Ivoire recognized it as belonging exc lusively to Ghana,
and, until recently, had never expressed any interest in the area. Unli ke the parties in Jan
Mayen , Cote d'Jvoire's population has never depended on these waters (or seabed) for the

s 'imposer par le jeu de considerations objectives et certaines" .). See also Barbados v. frinidad and Tobago,
Award , para. 244 ("There will rarely, if ever, be a single lin~ that is uniquely equitable. The Tribunal must
exercise its judgment in order to decide upon a line that is, in its view, both equitable and as practically
satisfactory as possible, while at the same time in keeping with the requirement of ach ieving a stable legal
outcome".).
303

See Delimitation of the Maritime Bounda,y in the Gulf of Maine Area (Canada v. United States of America),
Judgment, ICJ Reports 1984, p. 246 (hereinafter "Canada v. United States of America, Judgment"), para. 237
("the respective scale of activities connected with fishing-or navigation , defence or, for that matter, petroleum
exploration and exploitation--cannot be taken into account as a relevant circumstance or, if the term is
preferred, as an equitable criterion to be appl ied in determining the delimitation line".).
3

°' Ibid

305

CMCI , para. 7.54.

306

Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v. Nonvay), Judgment, ICJ
Reports 1993, p. 38 (hereinafter "Denmark v. Nonvay, Judgment"), paras. 73-76.

30

'

Ibid. , para. 75.
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income they generate. It could not, therefore, suffer any catastrophic repercussions to its
population from an adjusted equidistance line that conforms to the same boundary that was
tacitly agreed-and indisputably acknowledged and respected by both Parties-for over 50
years.

308

2.
3.78

Ghana's Relevanl Circumslance

In the Black Sea case, the ICJ observed that access to natural resources could be a

relevant circumstance when the conduct of the parties relating to the resources demonstrates
the existence of tacit agreement or modus vivendi in relation to the location of the maritime
boundary. 309 This condition exists 1,ere, and calls for an adjustment of the provisional
equidistance line in Ghana·s favour, so that it conforms to the customary equidistance
boundary that the Parties observed in practice for more than half a century.
3.79

The long-standing bilateral practice of the Parties, aligning the limits of their oil and

gas concessions along what they both regarded as an equidistance line, consistently treating
and referring to that line publicly, and to each other, as the international boundary, officially
depicting the boundary line as extending along and beyond these concession limits, and
conducting exploration, drilling and extraction activities for 50 years only on their own side
of the commonly agreed line, is a relevant circumstance requiring adjustment of the
provisional equidistance line. This common and consistent practice-supported on the
lvorian side by national legislation, Presidential decrees, concession agreements and official
maps published by State entities-reflects both a tacit agreement on the location of the
maritime boundary and a modus vivendi on the basis of such agreement that was uniformly
observed by both States.

308
Ibid. , para. 74. Moreover, Denmark, Iceland and Norway had reached an agreement requiring JOmt
cooperation to conserve and manage the capelin stock in the now disputed waters. In contrast to this agreement
to jointly operate within the dispute waters, here the evidence of cooperation shows Cote d' lvoire' s historic
understanding that Ghana alone would exploit the resources in the disputed area. See supra Chapter 2, Sections
11.A& III.A .

309
Romania v. Ukraine, Judgment, paras. 197-198. The Court noted that in that case Ukraine was "not relying
on State activities in order to prove a tacit agreement or modus vivendi between the Parties on the line which
would separate their respective exclusive economic zones and continental shelves" and that it had submitted no
evidence of catastrophic repercussions if a boundary line other than the one it claimed were applied . Ibid. , para.
197.
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In Tunisia v. Libya, the ICJ observed that a line employed ·'separately"" by each party

"delimiting the eastward and westward boundaries of petroleum concessions" was of ·'great
relevance" 31 0 and "one of the circumstances proper to be taken into account in defining the
angulation of the initial line from the outer limit of territorial waters ... ". 311 The Court
elaborated on this aspect of Tunisia v. Libya in subsequent cases. In Gulf of Maine, for
example, it explained that the evidence of bilateral conduct in the earlier case showed what
"amounted to a modus vivendi" between the two States which was "respect[ed] when ... they
began to grant petroleum concessions". 3 12 In Cameroon v. Nigeria, the Court, again referring
to Tunisia v. Libya, explained that the practice of the parties there had "confirmed the
existence of a modus vivendi", 313 the "result" of which "was the appearance on the map of a
de fac/o line dividing concession areas which were the subject of active claims, in the sense

that exploration activities were authorized by one Patty, without interference, or (until 1976)
protests, by the other".31 4
3.81

The differences between Tunisia v. Libya and the present case serve only to

strengthen Ghana ' s position that the practice of the Parties establishes, at the very least, a
modus vivendi that constitutes a relevant circumstance to be taken into account in what has

since become the second step of the equidistance process. As compared to Tunisia and Libya,
the common practice of Gha na and Cote d' Ivoire with respect to their oil and gas concession
315
limits lasted far longer (more than 50 years versus I0 ). Moreover, in the present case, the

coinciding oil concession limits were formally and expressly described by Cote d' Ivoire as
the international boundary with Ghana in Presidential decrees, official maps published by
State entities, representations to international organizations and the oil industry, and in the
concession agreements themselves. None of this had occurred in Tunisia v. Libya.

310

Tunisia v. Libyan Arab Jamahiriya, Judgmenl, para. 118.

311

Ibid. , para. 125. See also MG, paras. 5.40-5.44.

312

Canada v. United States of America, Judgment, para. 150.

313

Cameroon v. Nigeria, Judgment, para. 304.

314

Tunisia v. Libyan Arab Jamahiriya, Judgment, para. 117.

315

Ibid. , para. 21 (noting that Tunisia "granted its first offshore concession in 1964[,]" I0 years before Libya, in
1974, "granted a concession ... further west than the equidistance line", resulting in "an overlapping of
claims".).
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3.82

Cote d' Ivoire challenges the relevance of Tunisia v. Libya on three grounds. First , it

316
notes that the judgment is from 1982, prior to the entry into force of UNCLOS. That may

be true, but the Special Agreement of the parties submitting the dispute to the Court
"specifically called upon [the !CJ] .. . to take account of ... relevant circumstances which
characterize the area", 317 and to ·'take into account ·new accepted trends'", amongst which
was included the draft text ofUNCLOS.

318

Thus, the Court was well aware of the Convention

and its standards when it issued its Judgment. And, as shown above, in cases decided
subsequent to the Convention ' s entry into force, the Court has cited approvingly its earlier
finding that the conduct of the parties in respect of their oil concessions can constitute a
relevant circumstance to be taken into account in delimitation of the maritime boundary when
it establishes the existence of a modus vivendi.
3.83

Second, Cote d"Ivoire mistakenly suggests that Tunisia v. Libya sets a higher standard

for modus vivendi than Ghana is able to meet. In Cote d'lvoire·s reading of the Judgment,
which it claims to be based on the interpretation given in Gu(/ of Maine , there is no modus
vivendi unless the parties' practice establishes that the de facto boundary is an "all-purpose"
3 19
one, and not just for oil and gas related activities. That is a misinterpretation_of both cases.

In fact, the Chamber in Gulf of Maine explained that the modus vivendi in Tunisia v. Libya
was based on the longstanding conduct of the parties both during the colonial period and after
320
independence when "they began to grant petroleum concessions".

3.84

Third, Cote d' Ivoire argues that cases subsequent to Tunisia v. Libya demonstrate that

the location of oil and gas concessions cannot constitute a relevant circumstance justifying
modification of the provisional equidistance line. According to the Counter-Memorial: "oil
32 1
This, too, is an erroneous
practice does not constitute a relevant circumstance".

interpretation of the case law. To be sure, there are no other cases in which a modus vivendi
sufficient to affect delimitation of the maritime boundary was found to exist. But that is

316

CMCI, para. 4.64.

311

Tunisia v. Libyan Arab Jamahiriya, Judgment, para. 23.

318

Ibid. , para. 24 .

319

CMCI , para. 4.66.

°Canada v. United States ~( America, Judgment, para. 150.

32

321

CMCI , para. 7.61 ("/a pratique petro/iere ne constitue pas une circonstance pertinente".).
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because of lack of evidence of the ex istence of a modus vivendi, not because the Court, or any
arbitral tribunal , ever held that modus vivendi could not be a relevant circumstance.
3.85

An objective reading of the cases shows that in each of them the Court or arbitral

tribunal was careful to distinguish it from Tunisia v. Libya on the facts , and find that, in the
case before it, there was no or insufficient ev idence of a tacit agreement or modus vivendi. In
Gulf of Maine , for example, the Chamber "underlined the importance of those fi ndings when
322
it stressed that in that case there did not exist any modus vivendt', because unlike Tunisia

v. Libya, the United States and Canada ' s concessions overlapped and did not align with one

another. In Libya v. Malla , neither party argued "that the circumstances in th(e] case gave rise
to ' the appearance on the map of a de fac/o line dividing concession areas which were the
subject of active claims ... "'. 323 The arbitral tribunal in Guinea v. Guinea-Bissau similarly
324
"declined to take into consideration an oil concession granted by Po1tuga1" because the

pa1ties' claim s and "measures of application" were "enough to exclude any no/ion of implicit
agreement ... " on delimitation .325 In the arbitration regarding St. Pierre et Miquelon (Canada
v. France) , the tribunal disregarded "the potential mineral resources" because the patties had

issued permits in "areas of overlapping claims".326
3.86

Cote d'Ivoire relies principally on an out-of-context reading of the ICJ's dictum in

Cameroon v. Nigeria that "oi l concessions and oil wells are not in themselves to be

considered as relevant circumstances" and "may be taken into account" "[o]nly if they are

322

Cameroon v. Nigeria, Judgment, para. 304 (citing Canada v. United Slates qf America, Judgrnent, paras. 149152).

323

Contine/1/al Shelf (Libyan Arab Jamahiriya v. Malta), Judgment, ICJ Reports 1985, p. 13, para. 24. See also
ibid., para. 25 ("The Court has considered the facts and arguments brought lo its attention in this respect,
particularly from the standpoint of its duty to 'take into account whatever indicia are available of the
(delimitation) line or lines which the Parties themse lves mav have considered equitable or acted upon as such '
.. .. It is however unable to discern any pattern of conduct on either side sufficientl y unequivocal to constitute
either acqu iescence or any help ful indication of any view of either Party as to what would be equitable differing
in any way from the view advanced by that Party before the Court".) (emphasis added).
324

Cameroon v. Nigeria, Judgment, para . 304 (citing Guinea v. Guinea-Bissau, Decision, para. 66. MG , Vol.
VIII , Annex 97).

325

Guinea v. Guinea-Bissau, Decision, para. 66. MG , Vo l. Vlll, Annex 97 ("mesures d 'application"; "s11ffi1
exclure /ou/e idee d "accord implicite ...") (emphasis added).
326

a

Delimitation qf Maritime Areas between Canada and France (St. Pierre and Miquelon), Award of I0 June
1992, 21 UNRIAA 265 (1992) (herein after "Canada v. France, Award"), para. 89 ("les evenluelles ressources
minlirales''; Hzones oi1 /eurs revendications se chevauchent").
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based on express or tacit agreement". 327 About this language, two observations are pertinent.
First, it must be read together with the Court's endorsement of the judgment in Tunisia v.
Libya insofar as it was based on the existence not of an express or tacit agreement, but of a
modus vivendi reflected in "a de facto line dividing concession areas which were the subject

of active claims, in the sense that exploration activities were authorized by one Party, without
interference, or (until 1976) protests, by the other".328 Thus, the Court did not rule out modus
vivendi in regard to oil concessions as a relevant circumstance where the evidence established

its existence.
3.87

Second, Cote d' Ivoire fails to mention that the Court's reluctance in Cameroon v.

Nigeria to attribute relevance to oil concessions was based on its concern that one State, by

granting concessions in a disputed area, could present the other with a " unilateral fait
accompli ". 329 Hence the Court found that "oil concessions and oil wells are not in themselves
to be considered as relevant circumstances".330 But that concern does not apply here. Ghana 's
argument is not that its unilateral granting of oil concessions on its side of the equidistance
line constitutes a relevant circumstance; it is that, to use the Court's language in Tunisia v.
Libya, the consistent conduct of the Parties over five decades resulted in "a de fac/o line

dividing concession areas which were the subject of active claims, in the sense that
exploration activities were authorized by one Party, without interference, or (until [2011])
protests, by the other". 331
3.88

Confirming Ghana' s reading of the jurisprudence, cases subsequent to Cameroon v.

Nigeria uniformly recognize that, where the evidence shows a modus vivendi, it may

appropriately be treated as a relevant circumstance. In the Newfoundland v. Nova Scalia
arbitration, in which the applicable law was UN CLOS, the tribunal emphasized that each case
"depended on its own facts", and found that "to establish that a boundary (not settled or
determined by agreement) has been established through conduct, it is necessary to show an
unequivocal pattern of conduct as between the two parties concerned, relating to the area and

327

Cameroon v. Nigeria, Judgment, para. 304 (emphasis added).

328

7i.misia v. Libyan Arab Jamahiriya, Judgment, para. 117.

329

Cameroon v. Nigeria, Judgment, para. 283 .

330

/bid. , para. 304 (emphasis added).

331

Tunisia v. Libyan Arab Jamahiriya, Judgment, para. 117.
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supporting the boundary'". 332 And in Guyana v. Suriname, the Annex VII tribunal expressly
recognized that "the practice of the Parties with regard to oil concessions and oil wells" could
" be taken into account in the delimitation of the maritime boundary", 333 but found that in that
case it could not because the parties had issued overlapping concessions in the area in
dispute. 334 The distinguishing factor here is that Ghana ' s and Cote d' lvoire' s oil concessions
were perfectly aligned with one another along the customary equidistance boundary; there
was never any overlap.
3.89

Ghana's extensive reliance on Cote d' lvoire' s acceptance of the customary

equidistance boundary makes it especially appropriate to treat the Pa1iies' longstanding

modus vivendi as a relevant circumstance in this case. Based on Cote d' lvoire' s
acknowledgment and observance of that boundary, and Cote d' lvoire ' s own practice of
conducting all of its oil-related activities exclusively on its side of the line, Ghana issued
concessions to international oil companies covering all of its maritime space-right up to the
line--out to a distance of more than 87 M. As depicted in Figure 3.17, following page 116,
at least five areas have been awarded by Ghana in reliance on Cote d'lvoire's acceptance of
the customary equidistance boundary. Significantly, although all of these were publicly
known, Cote d'lvoire never objected to any of them. To the contrary, as discussed above,
Cote d'lvoire actually facilitated Ghana' s activities in these areas by expressly authorizing
Ghanaian-licensed vessels conducting seismic surveys adjacent to the boundary line to cross
the border in order to turn around in lvorian waters to the west of the line.335 These areas are,
from north to south:
•

The Expanded Shallow Water Tana Block;

•

The Wawa Discovery Area;

332

Arbitration between Newfoundland and Labrador and Nova Scotia concerning Portions of the Limits of
Their Offshore Areas (Newfoundland and Labrador/Nova Scotia) , Award of the Tribunal in the Second Phase
(26 Mar. 2002), para. 3.5.
333

Guyana v. Suriname, Award, para. 390.

334

See ibid. , paras. 23 I, 235, 390. Barbados v. Ji-inidad and Tobago is not inconsistent. There, the arbitral
tribunal found that the unilateral and sporadic oil activities by Trinidad and Tobago did not "themselves
constitute a factor that must be taken into account in the drawing of an equitable delimitation line". Barbados v.
li-inidad and Tobago, Award, para. 366.
335

See supra paras. 2.102-2.110; MG , paras. 3.71-3.76.
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3.90

•

The Deepwater Tano Block;

•

The Deepwater Tano/Cape Three Points Block; and

•

The South Deepwater Tano Block.

All of these areas are the subject of formal agreements between Ghana and its

concessionaires, by which Ghana undertook a host of legal and financial obligations.
Pursuant to these contracts, Ghana and the concessionaires invested heavil y, and incurred
major expenses, in carrying out and supervising exploration and production activities,
including in the area immediately east of the customary equidistance boundary.336 In light of
Cote d'lvoire' s recognition of the customary equidistance boundary for more than fifty years,
its facilitation of Ghana' s oil-related activities in areas immediately east of the line, and its
failure to protest any of Ghana' s concessions or other activities, it cannot seriously be argued
that Ghana' s reliance on Cote d' Ivoire' s acceptance of the boundary was unreasonable. In
these conditions, especially, the longstanding modus vivendi in relation to the treatment of the
customary equidistance line as a maritime boundary must be regarded as a relevant
circumstance justifying adjustment of the provisional equidistance line.
3.91

In sum, what distinguishes the present case, and brings it under the umbrella of

Tunisia v. Libya, is the incontrovertible evidence, set forth in Chapter 2 of this Reply (and

Chapters 3 and 4 of the Memorial), that there was a boundary between Ghana and Cote
d' Ivoire that was based on a customarily agreed equidistance line which both States agreed
to, recognised and scrupulously respected for more than five decades. Indeed, the evidence of
both a tacit agreement and a modus vivendi based on that agreement is much stronger in this
case than in Tunisia v. Libya. Either there is a tacitly agreed boundary that follows what both
Parties regarded as an equidistance line (which Ghana has referred to as "the customary
equidistance boundary"), or, alternatively, there was a longstanding practice, or modus
vivendi, that constitutes a relevant circumstance justifying a shift of the provisional

equidistance line (drawn according to official charts) so that it matches the customary
equidistance line.

336
See MG, paras. 3.82-3.96; Second Statement of Paul Mc Dade on behalf of Tu llow Oil pie ( 11 July 2016)
(hereinafter, "Second Statement of Tullow"), para. 7. RG , Vol. IV, Annex 166.
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Cote d"lvoire misconceives Ghana·s alternative argument as a contradiction of its

principal one. According to the Counter-Memorial, to the extent that Ghana invokes Tunisia
v. Libya and modus vivendi this constitutes an admission that Ghana "did not provide

sufficient evidence of the existence of a tacit agreement", and "formall y contradicts the
current position of Ghana".337 Cote d' Ivoire is again mistaken. Ghana firmly 111aintains that
the evidence before the Special Cha111ber demonstrates the existence of a tacit agree111ent
between the Parties on the location of the 111aritime boundary. For this reason, Ghana·s
position is that the boundary is alread y agreed, and no delimitation is required ; the Special
Chamber need only contir111 the existence of the boundary and its precise coordinates.
3.93

Ghana' s argu111ent on modus vivendi as a basis for adjustment of the provisional

equidistance line is made only in the alternative, should the Special Chamber conclude that
the evidence is insufficient to establish an agreement on the boundary in whole or in part. In
either case, whether by finding that the boundary has been agreed, or that the provisional
equidistance line should be adjusted to conform to the de.facto boundary, the result should be
the same: the boundary should follow the line that both Parties considered an equidistance
boundary for half a century. As shown below, in subsection C (and at paragraphs 5.75 to 5.94
of the Memorial), such a boundary constitutes an equitable solution to the present dispute.
3.

3.94

Location of the Land Boundary Terminus

The Parties have recognized BP 55 as the terminus of their land boundary since

independence.338 However, it was not until December 2013 that they agreed on the
coordinates of that point. As explained in the Memorial, at paragraphs 4.15 and 4.68, the new
coordinates differ slightly from those previously r:_lied on by the Parties to determine the
western (for Ghana) and eastern (for Cote d' lvoire) limits of their respective oil concessions,
and the equidistance-based line that they had recognized as the international border since the
1960s.
3.95

As a consequence of the Parties' agreement on the coordinates of BP 55 , a modest

departure from the customary equidistance boundary is required, whether the Special

337
CMCI , para. 4.65 ("ne f ournissaienl pas de preuves su/Jisantes sur I ·existence d 'un accord /acite'·; "contredit
fo rmel/emenl la position acluelle du Ghana" ).
338

See MG, paras . 4. 13-4. 14.
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Chamber considers it to have been tacitly agreed, or the solution is to be achieved by
adjustment of the provisional equidistance line. In particular, because the agreed coordinates
place BP 55 slightl y to the east of where the Parties had long presumed it to be, an adjustment
must be made to connect the land boundary terminus to the customary equidistance line. This
has the effect of transferring a small amount of maritime space in the near shore area from
Ghana to Cote d' Ivoire.
3.96

In the Memorial, Ghana proposed that this should be accomplished by means of a

straight line connecting the land boundary terminus to the customary equidistance boundary
at the 12 M territorial sea limit,339 as shown in Figure 3.18, following this page. This remains
Ghana 's position because of its ease of application, and because it departs only minimallyand only in the territorial sea-from the customary equidistance boundary. Because BP 55 is
the most seaward agreed-upon point on the land boundary, Ghana has connected it to the low
water line by running a geodetic line from BP 55 to where the customary equidistance
boundary intersects the 12 M territorial sea limit.
3.97

In the Counter-Memorial, Cote d' Ivoire surprisingly ignores the Parties' agreement on

the cpordinates for BP 55 ,340 and postulates an entirely different LBT. 34 1 Cote d' Ivoire
effectively treats BP 54 (2 .7 km north of BP 55) as the land boundary terminus. It connects
BP 54 to the low water line by means of a line following the same azimuth as a geodetic line
from BP 54 to BP 55. This is both legally and technically unjustifiable. There is no basis for
departing from the Parties ' agreement on the location of the land boundary terminus at BP 55.
C.
3.98

Step Three: Test for Disproportionality

The Parties agree that the final step in the application of equidistance methodology is

to test whether the provisional equidistance line, as adjusted based on relevant circumstances,
produces "a result which is significantly disproportionate in terms of the lengths of the

339

Ibid , Submission No. 6.

340

See Republ ic of Cote d' Ivoire, Fifth Reunion, Cote d 'Ivoire-Ghana Joint Committee Meeting on the
Delimitation of the Maritime Boundaries between Cote d 'Ivoire and Ghana: Communication of the lvorian
Party in Response lo !he Ghanaian Proposals of 27-28 April 2010 (31 May 2010), p. 11. MG, Vol. V, Annex 51
("the lvorian Party agrees with the Ghanaian Party, that the delimitat ion of the maritime boundary between Cote
d' Ivoire and Ghana must start from the terminal border post n°55 which is the last terrestrial terminal border
post delimiting the adjacent coasts of our two Coastal states".); MG, paras. 4.12-4.18.
341

See CMC I, paras. 7.23, 7.27.
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relevant coasts and the division of the relevant area . The purpose is to assess the equitable
nature of the result".
3.99

342

Here, again, Cote d' Ivoire errs in its application of this test.

The case law prescribes that the dispropo11ionality test consists of comparing the ratio

of the Pa11ies ' relevant coasts to the ratio of the allocated portions of the relevant maritime
area to determine if they are significantly dispropo11ionate. 343 This is what Ghana has done in
the Memorial , where, at paragraphs 5.80 to 5.81 , it showed that the customary equidistance
boundary, which Ghana considers to have been tacitly agreed, produces a result that is not
disproportionate. As Ghana showed, the ratio of the Parties' relevant coasts is 2.55 to I in
favour of Cote d' Ivoire, and the ratio of distribution of the relevant maritime area, including
that beyond 200 M, is 2.02 to I. This is depicted in Figure 3.19, following page 120. There is
no dispropo11ionality, let alone the gross disproportionality that is required to warrant further
adjustment to the equidistance line.344
3.100 Cote d' lvoire acknowledges that Ghana's employment of the disproportionality test is

consistent with the case law, but then it employs a different disproportionality test, one of its
own creation, which finds no support in the jurisprudence. 345 Cote d' lvoire' s novel method
entails "checking if there is an obvious disproportion between the maritime area of each
Party", "rather than trying to make an arithmetic calculation between the relevant coasts and
the relevant area".346 This appears to be a vehicle for escaping what Cote d' Ivoire obviously

342

Ibid. ,
210.

343

para. 8.41 (citing Peru v. Chile, Judgment, para. 192). See also Romania v. Ukraine, Judgrnent, para.

CMCI, para. 8.42.

344

See Bangladesh v. Myanmar , Judgment, paras. 498-499 (finding no disproportionality where the ratio of
relevant coasts was I: 1.42 and !he allocated area was I: 1.54); Denmark v. Nomay, Judgment, para. 61 (finding
no disproportionality where the ratio of relevant coasts was I:9· and the allocated area was roughly I:2.7, as
observed by the ICJ in Nicaragua v. Colombia, para. 246); Nicaragua v. Colombia, Judgrnent, para. 245
(observing that, in the Continental Shelf (Libyan Arab Jamahiriya v. Malta) , Judgment, ICJ Reports 1985, p. 13,
"the respective shares of Libya and Malta did not come anywhere near a ratio of I :8", which was the
ratio of coasts, and such a situation was not unduly disproportionate); ibid. , paras. 243 , 247 (finding no
disproportionality where the ratio of relevant coasts was I:8.2 and the allocated area was I:3.44); Canada v.
France, Award, paras. 33, 93 (finding no disproportionality where the ratio of relevant coasts was I: 15.3 and the
allocated area was I:16.4); Bangladesh v. India, Award, paras. 495-497 (finding no disproportionality where the
ratio of relevant coasts was I:1.92 and the allocated area was I:2.81 ); Romania v. Ukraine, Judgment, paras.
215-216 (finding no disproportionality where the ratio of relevant coasts was I:2.8 and the allocated area was
I :2.1) .
345

CMCI, para. 8.42.

Ibid. , para. 8.50 ("verifier s 'ii existe une disproportion t!vidente entre /es zones maritimes allribut!es a
chacune des Parties"; "p/11161 que d 'essayer de.faire un ea/cul arithmt!tique entre les cotes pertinentes et la zone
pertinente" ).
346

- 119 -

1420

DELIMITATION GHANA/Côte d’Ivoire

regards as an uncomfortable exercise: determining the Parties· relevant coasts. For Cote
d' Ivoire, determining the relevant coasts is "difficult or arbitrary". and thus to be avoided
notwithstanding the fundamental requirement of first establishing the relevant coasts in
applying the three-step process. 347
3.101 Cote d' lvoire·s refusal to consider relevant coasts is understandable, if indefensible.
The relevant coasts are always those that project onto the area to be delimited and generate
overlapping maritime entitlements. 348 In this case, as has been shown, they are remarkably
straight and devoid of anomalous features, and give rise to an equidistance line running in a
nearly ruler-straight, southwesterly direction, unaffected by either the alleged concavity along
the lvorian coast or the alleged convexity along the Ghanaian coast. Further, contrary to Cote
d'lvoire's unsupported assertions, the relevant coasts are stable, showing little change over
the past two centuries. This means that, when the relevant coasts are taken into account, the
basis for the approach taken by Cote d'Ivoire is undermined. There is no justification for
abandoning equidistance in favor of angle bisector methodology. And there are certainly no
relevant circumstances justifying modification of the equidistance line in Cote d' lvoire ' s
favour. 349
3.102 Cote d' lvoire's manipulation of the relevant maritime area exposes the contortions it
has had to make in order to present its argument on disproportionality. After spending
considerable effort arguing that an equidistance boundary is both inappropriate and
detrimental for Cote d' Ivoire and for the Parties' West African neighbours, and after
depicting Ghana 's as-yet undelimited eastern boundary with Togo as following an angle
bisector in Croquis 6. l 0, it takes an opposite view for purposes of determining the ratio of the
Parties ' maritime areas in its argument on disproportionality. There, the Counter-Memorial
applies eguidistance boundaries between Ghana and Togo and between Cote d' lvoire and

347

Ibid. , para. 8.48 ("difficile ou arbitraire" ).

348

See Barbados v. Trinidad and Tobago, Award, para. 331 ; Nicaragua v. Colombia, Judgment, para. 150;
Romania v. Ukraine, Judgment, para. 99.

349

There is thus no reason to perform a disproportionality test on Cote d'lvoire 's angle bisector. For the sake of
completeness, however, it may be worth noting in passim that Cote d' lvoire 's angle bisector, which takes each
Party' s entire coast-not just the relevant coast- into account, and arbitrarily skews the relevant maritime area,
yields a ratio for allocated maritime areas of 6.62 to I in favour of Cote d' Ivo ire, as compared to a coastal ratio
of 1.02 to I in favour of Cote d' Ivoire. See MG, para. 5.82.
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Liberia, rather than bisectors. This results in a larger area for Ghana and a smaller area for
350
Cote d"lvoire. The disingenuousness of this approach is apparent.
3.103 In summary, the customary equidistance line is an equitable solution. Cote d' lvoire 's
angle bisector is not.
IV.

Conclusion

3. 104 For the foregoing reasons, Ghana submits that, in the territorial sea, EEZ and
continental shelf out to 200 M, the Special Chamber should confirm the customary
equidistance boundary tacitly agreed by Ghana and Cote d' Ivoire, subject only to the modest
adjustment required to accommodate a new starting point for that boundary necessitated by
351 Alternatively, an equitable
the Parties' 2013 agreement on the coordinates of BP 55 .
solution can be achieved by delimiting the maritime boundary between Ghana and Cote
d' lvo ire by means of the now-standard equidistance/relevant circumstances methodology.
The prov isional equidistance line would be based on the low water lines shown on the official
charts recognized by both Parties. At the second step of the three-step process, the line would
be adjusted to conform to the customary equidistance line based on the relevant circumstance
identified and discussed at paragraphs 3.78 to 3.93 above. Moreover, the fact that this
delimitation line avoids a disproportionate sharing of the relevant maritime area is
indisputable.
3.105 The resulting boundary line runs along an average bearing of 191 .92° out to the 200 M
0

limit from the coast (located at OI 48"3O"N - 03°47' I 8"W). Its precise coordinates, in
reference to WGS84, are set fo11h below:

350

A comparison of Cote d' lvoire ' s original Annex C6, which it claims to have submitted in error and then
quickly sought to withdraw, with the version that replaces it reveal s that Cote d' Ivoire considers its bo undary
with Liberia to be based on an angle bi sector, not an equidistance line. Compare Republic of Cote d' Ivoire,

Carte Marine: De Nanakru (Liberia) a Dix Cove (Ghana) [Nautical Chart 00/ : From Nanakn, (Liberia) to Dix
Cove (Ghana)} (2016). RG, Vol. II , Annex M66 with Republic of Cote d' Ivo ire, Nautical Chart 001: From
Nanakrou (Liberia) to Dix Cove (Ghana) (2016). CMC I, Vol. II , Annex C6. See also Figure 3.20 (in Vol. II
only). Thus, it uses putative equidistance boundaries in its disproportionality test only to assure a favourab le
o utcome.
35

'

See supra paras. 3.94-3.97.
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CHAPTER4
DELIMITATION OF THE CONTINENTAL SHELF BEYOND 200M
I.
4.1

Introduction

This Chapter responds to Cote d' lvoire' s arguments concerning the delimitation of the

continental shelf beyond 200 M. It builds on the previous Chapters regarding the tacit
agreement between the Parties on the existence and location of a customary equidistance
boundary from BP 55 to 200 M.
4.2

As set out in the Memorial , the agreement between the Pa11ies on the customary

equidistance boundary extending beyond 200 M is reflected in their respective 2009
Submissions to the Commission on the Limits of the Continental Shelf (CLCS). Those
Submissions confirmed their mutual recognition of the applicability of the principle of
equidistance, as well as the equitable result of the customary boundary that is based on it.
Cote d' lvoire 's May 2009 Submission ("Original CLCS Submission") asserts a claim beyond
200 M only to the west of an equidistance boundary with Ghana, which follows the same
352
Likewise,
azimuth beyond 200 M as the customary equidistance line within 200 M.

Ghana 's April 2009 Submission to the CLCS ("April 2009 Submission"), in a manner that is
entirely consistent with Cote d' lvoire's Original CLCS Submission and its actions over five
decades on which Ghana relied, asse11s a claim only to the east of the customary equidistance
boundary. 353 Figure 4.1 , following page 124, depicts the respective continental shelf
entitlements of the Pai1ies beyond 200 M, as reflected in their 2009 CLCS Submissions.
4.3

On the basis of the Parties' 2009 CLCS Suomissions, the western limit of Ghana ' s

outer continental shelf and the eastern limit of Cote d' lvoire' s outer continental shelf are the
same. Their respective claims beyond 200 M fall on either side of the customary equidistance
line. Neither Party' s continental shelf claim beyond 200 M extends beyond that line. There is

352

See Republic of Cote d' Ivoire, Submission for the Establishment of the Outer limits of the Continental Shelf
of Cote d 'Ivoire pursuant to Article 76, paragraph 8 of the United Nations Convention on the Law of the Sea,
Executive Summa,y (8 May 2009) (hereinafter "Republic of Cote d' Ivoire, Original Submission to the CLCS' ).
MG, Vol. YI , Annex 75 .

353

See Republic of Ghana, Submission for the Establishment of the Ou/er limits of the Continental She/{ of
Ghana pursuant to Article 76, paragraph 8 (!{the United Nations Convention on the Law of the Sea, Executive
SummalJ' (28 Apr. 2009) (hereinafter " Republic of Ghana, Submission to the CLCS' ). MG , Vol. VI , Annex 74.
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no overlap. Thus as of 2009, the Parties were in perfect agreement. Their respective claims
aligned with a customary equidistance line that defined their boundary up to the first 200 M
of the continental shelf and then extended to the full extent of their maritime entitlements,
including the outer continental shelf.
4.4

Cote d' lvoire's Original CLCS Submission reflected an unequivocal recognition of

the location of the maritime boundary both within and beyond 200 M, and an acceptance of
the customary equidistance line on which the Parties had a tacit agreement. This situation
continued until 2016, when Cote d' Ivoire apparently recognized that the position it wished to
advance in its Counter-Memorial was manifestly incompatible with the Original CLCS
Submission it had filed seven years earlier. On 24 March 2016, less than a fortnight prior to
filing its Counter-Memorial , Cote d' Ivoire replaced its Original CLCS Submission with a
new and enlarged submission ("Revised CLCS Submission").354
4.5

This Revised CLCS Submission was made some 18 months after this case

commenced. Emblematic of Cote d' lvoire 's negotiation and litigation strategy, it 1s a
dramatic and abrupt change of position intended to buttress Cote d' lvoire' s new claims. But
in accordance with normal principles of international litigation, the Revised CLCS
Submission can have no effect on the situation as it was at the moment that Ghana
commenced the present proceeding.
4.6

Yet that is not to say that the Revised CLCS Submission is entirely without

significance. The fact that it has been made at all serves to underscore the changed approach
now adopted by Cote d' Ivoire, and its earlier recognition of the existence and location of the
customary equidistance boundary. Cote d' lvoire's reliance on it only serves to strengthen
Ghana ' s case on the existence of an agreed customary equidistance boundary, including in
the outer continental shelf, and Cote d' lvoire's belated attempts to depart therefrom.
4.7

Before responding to Cote d'Ivoire ' s arguments, it is pertinent to set out the important

areas of agreement and disagreement between the Parties regarding the delimitation of the
continental shelf beyond 200 M. First, the Parties agree that they have entitlements to a

354

Republic of Cote d' Ivoire, Amended Submission (![Republic of Cote d 'Ivoire Regarding Its Continental Shelf
Beyond 200 Nautical Miles pursuant to paragraph 8 o/Artic/e 76 of the United Nations Convention on the law
of the Sea: Execulive Summa,y (Mar. 2016) (hereinafter " Republic of Cote d'Ivoire, Revised Submission to the
CLCS'). CMCl , Vol. VI , Annex 179.
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355
continental shelf beyond 200 M, subject to the CLcs·s recommendations regarding Cote
d'lvoire' s entitlement. Cote d·lvoire' s acceptance of Ghana's entitlement over the continental
shelf beyond 200 M "is even less contestable" since the CLCS has adopted recommendations
regarding the extension of the continental shelf which have been accepted by Ghana, in
accordance with Article 76(8). 356
Second, the Parties are in agreement that the Special Chamber has jurisdiction to
357
delimit the continental shelf beyond 200 M.

4.8

Third, in principle, there is agreement regarding the respective roles of the CLCS and
the Special Chamber. 358 The CLCS's role is to make recommendations on the delineation of

4.9

the outer limits of the continental shelf and the Special Chamber is tasked with the
delimitation of the maritime boundary between the two States, both within and beyond 200
359
M. As set out in the Memorial, both bodies have different but complementary mandates.
360
Both Parties cite with approval the Bay of Bengal cases in this regard.

Finally, there is also agreement that the same principles of delimitation are applicable
361
both within and beyond 200 M.

4.10

4.11

The Parties, however, remain divided on two issues: (i) the extent of the other Pa1iy's

entitlement, particularly after Cote d'lvoire's Revised CLCS Submission and the CLcs·s
recommendations regarding Ghana' s entitlement (which are now final), and (ii) the
362
methodology to be applied to the delimitation of the continental shelf beyond 200 M.
These areas of disagreement are significant, and are addressed in the remaining parts of this
Chapter.

355

MG, para. 6.6 ; CMCI , para. 8.5.

356

CMCI , para. 8.5 ("est d 'autant mains contestable" ). See also ibid., paras. 8.8-8.9.

357

MG, paras. 6.14-6.28; CMCI , para. 8.2.

358

MG , para. 6.21; CMCI, para. 8.3.

359

MG , paras. 6.21 et seq.

360

Ibid. , paras. 6.21-6.23 ; CMCI , paras. 8.3-8.4 .

361

See MG, paras. 6.29-6.36 ; CMCI , paras. 8.22-8 .23 , 8.25.

362

CMCI , para. 8.6.
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4.12

In Section II, Ghana addresses the Patties· respective entitlements to the areas

beyond 200 M as set out in their Submissions to the CLCS in 2009. This reflects their tacit
agreement on the existence and location of their maritime boundary beyond 200 M. It also
addresses Cote d' lvoire' s Revised CLCS Submission. Section III demonstrates that the
equitable solution called for by Article 83( I) of UN CLOS consists of an extension of the
customary equidistance boundary that separates the Parties· maritime areas within 200 M, to
the limits of the outer continental shelf as defined by the CLCS. As Chapter 3 has responded
to Cote d' lvoire·s contrived angle bisector proposal , and demonstrated conc lusively that there
is no justification for its application in this case, those arguments are not repeated in this
Chapter.
II.

4.13

The Entitlements of the Parties to the Continental Shelf Beyond 200 M: A
Reflection of their Agreement on the Boundary

Chapter 6 of the Memorial addressed the Parties' respective entitlements to the

continental shelf beyond 200 M, and described in detail their Submissions to the CLCS on the
outer limits of their continental shelves pursuant to Article 76(8) of UNCLOS. Neither Party
objected to the other's Submission.363
4.14

The cooperation between the Parties when making their 2009 Submissions is not in

dispute, and is reflected in the fact that both were advised on their respective CLCS
Submissions by the same expert, Professor Karl Hinz, a former member of the
Cornrnission. 364 Additionally, noting that the 9 May 2009 deadline for coastal States to make
their Submissions was fast approaching and that Cote d' lvoire risked missing this deadline,
Ghana offered assistance by placing at its disposal the same vessel Ghana was using to
acquire data for its own Submission-the RIV Akademik A. Karpinsky. Consequently, after
the Ghanaian team disembarked at Terna Harbour on 12 December 2008, the lvorian team
embarked on the vessel to collect data for its Subrnission.365 This fact reflects the absence of
a dispute between the Parties.

363

MG , paras. 6.6 et seq.

364

CMCI , para. 4.115.

365

See Email from Aquatec Diving Services Ltd . to Aquatec Marine Services Ltd. (24 Nov. 2008). RG, Vol. IV,
Annex 142 (forwarding an email regarding the R/V Akademik A. Kwpinsky using Tema as a port to facilitate
"[w]ork in Ivory Coast"); Email Exchanges between G PC and PETROCI ( 16 Oct. 2008-19 Jan. 2009). RG,
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In its Counter-Memorial, Cote d ' lvoire argues against the existence of a tacit

agreement extending to the area beyond 200 M manifested by their respective 2009 CLCS
Submissions. 366 These arguments are unconvincing, and may be dealt with briefly. Cote
d'Ivoire refers , in particular, to the 2009 ECOWAS Meeting, where the participants agreed
" in a spirit of cooperation to not object to each other' s requests for extension of the outer
367
limits of their continental shelf', and the Parties' statements in their respective 2009 CLCS

Submissions that they had overlapping maritime claims with adjacent States, but had not yet
signed any maritime boundary delimitation agreements.

4.16

368

The 2009 ECOWAS meeting and the resulting statements in the Pa11ies' respective

2009 CLCS Submissions do not assist Cote d ' Ivoire. In 2009, the Parties· claims over the
continental shelf beyond 200 M clearly reflected their acceptance of the customary
equidistance boundary, and a tacit agreement. This is demonstrated by the fact that the
customary equidistance boundary described in the previous Chapters continued along the
same azimuth beyond 200 M. The Parties' claims were adjacent and there was no overlap.
Given that there was no formal written agreement on delimitation, a fact that Ghana accepts,
and the deadline for the participating ECOWAS States to present their continental shelf
extension applications was imminent, the ECOWAS States adopted the " no objection"
language which they subsequently replicated in their Submissions. Further, while both
Ghana ' s and Cote d'lvoire ' s 2009 CLCS Submissions mention the existence of unspecified
"overlapping claims" with other States, their respective Submissions clearly and explicitly
demonstrate the lack of any overlapping claims between them .

4.17

Similarly, Cote d ' lvoire' s invocation of the Revised CLCS Submission it produced-

on the eve of filing its Counter-Memorial- against the existence of a tacit agreement

Vol. IV, Annex 141 (discussing using the RIV Akademik A. Karpinsky ); Email from Graham Moates, GEM
Survey Limited, to Aquatec Marine Services Ltd . (10 Dec. 2008) . RG, Vol. IV, Annex 143 (sending names of
PETROC I officials to embark on the RIV Akademik A. Karpinsky); Crew list, R. V Akademik A. Karpinskiy (12
Dec . 2008). RG, Vol. IV, Annex 158 (demonstrating the presence of two PETROCI officials on the RIV
Akademik A. Karpinsky on 12 December 2008).
366

CMCI , paras . 4.111-4.128.

367

Ibid, para. 4.114 ("dans w1 e;prit de cooperation de ne pas formuler d 'objections i, /eurs demandes
respectives d 'extension des limites exterieures de leur plateau continemaf').
368

Ibid , paras.4.117-4.118.
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extending to the area beyond 200 M369 is irrelevant to the issue as to whether there was tacit
agreement up to 2009.
A.
4.18

Ghana 's Entitlement

As set out in the Memorial , Ghana made a Submission to the CLCS for the

establishment of the outer limits of its continental shelf pursuant to Article 76 (8) of
UNCLOS, on 28 April 2009.370 The Submission identified two areas of continental shelf
beyond 200 M along the same margin: the Eastern Extended Continental Shelf Region and
the Western Extended Continental Shelf Region . Only the Western Extended Continental
Shelf Region is relevant for the presei'lt case because it is adjacent to the extended continental
shelf that Cote d' Ivoire claims beyond 200 M. 371 On 25 August 2009 Ghana submitted an
Addendum to the April 2009 Submission with respect to the eastern side of the Western
Extended Continental Shelf Region.372 The Addendum to the April 2009 Submission does not
have any bearing on this dispute.
4.19

The outer edge of Ghana's Western Extended Continental Shelf region, as presented

to the CLCS, was defined by four fixed points:
•

point OL-GHA-8, located where the sediment thickness formula line intersects
with the 200 M line measured from Ghana' s territorial sea baseline;

•

points OL-GHA-7 and OL-GHA-4, defined by the sediment thickness formula in
accordance with Article 76(4)(a)(i); and

•

point OL-GHA-9, located adjacent to the point where the customary equidistance
boundary line meets the outer limit of the continental shelf. 373

369

Ibid. , para. 4. I 21.

370

MG, paras. 6.7 et seq; Republic of Ghana, Submission to the CLCS, p. 10. MG, Vol. VI , Annex 74.

371

Cote d'Ivoire agrees. See CMCI , paras. 8.7, 8.8 n. 534.

372

Republic of Ghana, Addendum to the Submission.for the Establishment of the Outer limits of the Continental
Shelf of Chana pursuant to Article 76, paragraph 8 of the United Nations Convention on the law of the Sea,
Executive Summa, y (25 Aug. 2009). MG, Vol. VI , Annex 76.
373

MG, paras. 6.8-6.9.
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On IO March 2014, the Subcommission appointed to assess the outer limits of

Ghana's continental shelf presented its unanimous recommendations to the CLCS.

374

On the

same day, Ghana made a presentation to the CLCS accepting the recommendations of the
Subcommission. 375 While the CLCS accepted the points submitted by Ghana, it refrained
from considering point OL-GHA-9 because of its relationship with, and dependence on,
delimitation of the boundary with Cote d' Ivoire, which will be determined in this arbitration.
4.21

On 5 September 20 I4, the CLCS adopted the Subcommission's recommendations

regarding the outer limits of Ghana's continental shelf beyond 200 M, ·'agree[ing] with the
determination of the fixed points ... establishing the outer edge of the continental margin of
Ghana".376 It found that Ghana had fu lfilled the conditions set out in Article 76. It follows by
operation of Article 76(8) that the recommended outer limits of Ghana's continental shelf
beyond 200 M are final and binding.
B.

4.22

Cote d'lvoire's Entitlement

Cote d' Ivoire made its Original Submission to the CLCS on 8 May 2009. This was

377
not merely "a brief initial presentation", as Cote d' Ivoire now claims. Ghana ' s Memorial

describes this Submission in some detail. Cote d' lvoire' s continental shelf beyond 200 M
encompassed an area that it referred to as the "Eastern Extended Continental Shelf Region",
378
the outer limit of which was defined by six fixed points. The lvorian Submission also noted
379
the "absence of disputes" at that time.

374

UN Convention on the Law of the Sea, Commission on the Limits of the Continental Shelf, S11mma,y ()l
Recommendations ()lfhe Commission on the Limits ()lthe Cominenlal She(lin Regard lo the Submission Made
by Ghana on 28 April 2009: Recommendations prepared by the Subcommission established for the
consideration ()/the Submission made by Ghana, adopted by the Subcommission 28 Februa,y 20/4; adopted by
the Commission, with amendments, on 5 September 2014 (hereinafter "CLCS, Summa,y of Recommendations" ),
paras. 14- 15. MG, Vol. VI , Annex 79.
375

Ibid., para. 16.

376

Ibid. , para. 61. See also UN Convention on the Law of the Sea, Commission on the Limits of the Continental
Shelf, Progress ()l work in the Commission on the Limits ()l the Continental Shelf (Fhirly:fifth session, New
York, 21 July-5 September 2014) , U.N. Doc. No. CLCS/85 (24 Sept. 2014), para. 26. MG, Vol. VI , Annex 80.

377

CMCJ , para. 8.14 ("une breve presentation initiate" ).

378

See MG, para. 6.12.

379

Republic of Cote d' Ivoire, Original S11bmission to the CLCS, p. 5. MG, Vol. VI , Annex 75.
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4.23

As set out in the Memorial , and as recognised by Cote d. lvoire, in 2009 (and until

March 2016) there was no overlap between the entitlements of Ghana and Cote d·lvoire in
the continental shelf beyond 200 M. The western limit of Ghana ' s continental shelf and the
380
and this adjacency
eastern limit of Cote d'Ivoire's continental shelf were adjacent,

continued along the extension of the customary equidistance line to the outer limit of national
jurisdiction.
4.24

Cote d' lvoire' s recognition of the customary equidistance boundary both within and

beyond 200 M contained in its Original CLCS Submission remained in place for almost
seven years. Unchallenged and unchanged until shortly before Cote d' Ivoire responded to
Ghana 's Memorial with the Counter--Memorial, the Original CLCS Submission remained
full y effective throughout the Provisional Measures phase, and was relied upon by Ghana in
those proceedings.

381

At no point did Cote d·lvoire indicate to the Special Chamber that the

Original CLCS Submission had been withdrawn, or that it intended to revise it. It was
effective when Ghana tiled its Memorial. It was only eleven days before tiling its CounterMemorial that Cote d' lvoire sought to withdraw this Submission. This course of action serves
to underscore the significance of its previous position, not least the fact that Cote d·lvoire did
not consider a boundary based on the line reflected in its Original CLCS Submission to be in
any way inequitable in its effect. That Submission also reflects Cote d' lvoire' s recognition of
the customary equidistance line for the five decades that preceded the 2009 Submission.
4.25

According to Cote d'Ivoire, its 2016 Revised CLCS Submission "replaces" the

382
Original CLCS Submission and is "based on data that were not used in the initial request".

In this manner Cote d' Ivoire belatedly seeks to withdraw its 2009 admission in order to
reconcile its CLCS Submission with the latest evolution of its delimitation claim. As it has
done in the past, it attempts to support its new position by creating and relying on new
material developed specifically for the purposes of this litigation .

380

MG , para. 6.13.

381

See, e. g., Public Sitting at the International Tribunal for the Law of the Sea, Verbatim Record ,
ITLOS/PV.15/C23/2 (29 Mar.2015), pp. 8:41-9:2 .

382

CMCI , para. 8.15 ("se substitute"; "se fondant sur des donnees qui n 'avaient pas ete exp/oitees /ors de la
demande initiate"); Republic of Cote d'Ivoire, Revised Submission to the CLCS, para. 1.4. CMCI , Vol. VI ,
Annex 179.
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As a result of Cote d. lvoire·s Revised CLCS Submission, the entitlements of Ghana

and Cote d' lvoire in the outer continental shelf are now said to overlap, whereas previous ly
there was no overlap. Four of the six outer limit points identified by Cote d'Ivoire are almost
at the same places as Ghana 's outer limit points. Figure 4.2, following page 132, compares
Cote d' lvoire's original outer continental shelf claim with its revised claim (taken from Cote
d'lvoire·s respective CLCS Submissions), overlaid with the customary equidistance
boundary. In this way, Cote d' lvoire simply purports to discard and set aside seven years of
common practice and agreement. 383
4.27

It is particularly striking that in its Revised CLCS Submission Cote d' Ivoire makes no

mention of the current proceedings. It merely refers to the 2009 ECOWAS meeting where the
Parties agreed to make "no objections" with regard to their 2009 CLCS Submissions, stating
that it "wishes to inform the Commission that in its view, the consideration of (its]
submission will not prejudice matters relating to the determination of boundaries between
Cote d' Ivoire and any other State(s)".

384

This is clearly inaccurate, and in view of Cote

d' lvoire's silence as to these proceedings, Ghana has transmitted a written communication to
385
the CLCS informing it of the existence of the dispute and setting out its concerns.

4.28

Eq uall y striking are the differences between the description of the Revised CLCS

Submission set out in Cote d'Ivoire's Counter-Memorial and the Revised Submission itself.
For example, the Counter-Memorial identifies 131 fixed points, whereas the Executive
386
Summary of the Revised CLCS Submission identifies 146. Ghana further notes that the

precise locations of the outer limit points are also different, and that Croquis 8.2 in the
Counter-Memorial, which purports to depict the outer limits of the continental shelf, differs
383

Other differences between Cote d'lvoire' s Original CLCS Submission and its Revised CLCS Submission
include the fo llowing: the 2009 Submission only sets out a claim with respect to an Eastern Extended
Conti nental Shelf, whereas the 20 I 6 Submission encompasses claims over both an Eastern and Western
Extended Cont inental Shelf; in the Original CLCS Submission the outer limit was defined by six points whereas
the outer limit is now defined by 146 points; the Original CLCS Submission used only the sediment thickness
formula to define the fixed points (the Gardiner Formula) whereas the Revised CLCS Submission uses both the
sediment thickness formula and the distance formula (the Hedberg formula); the Original CLCS Submission
indicated the foot-of-slope points on the outline map in the Executive Summary whereas no foot-of-slope points
are indicated in the Revised Executive Summary.
384

Republic of Cote d'Ivoire, Revised Submission to the CLCS, paras. 5.1 -5.4. CMCI, Vol. VI , Annex 179.

385

Note Verbale from the Permanent Mission of Ghana to the United Nations to the Secretary General of the
United Nations, o. UN-15 (13 July 2016). RG, Vol. JV, Annex 145.

386

CMCI , para. 8.16; Republic of Cote d'Ivoire, Revised Submission to the CLCS, para 6.1 and Table I. CMCI ,
Vol. VI, Annex 179.
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from the corresponding figure in the Executive Summary of the Revised Submission. It
appears that the drafters of the Counter-Memorial were not aware of the final text of the
Revised CLCS Submission, submitted just eleven days earlier, inevitably because the two
submissions were being prepared in parallel.
4.29

Moreover, Ghana notes that Cote d' lvoire' s Revised CLCS Submission also appears

to include certain technical limitations. These will be for the CLCS to address in due
course .387
4.30

As noted earlier, the timing of the Revised CLCS Submission also raises questions

regarding its probative value for tl\.e purpose of the current proceedings. Cote d' Ivoire
appears to be fully aware of this as its presentation on the effect of the Revised CLCS
Submission is defensive. It states inter alia that "[s]uch changes are met, in principle, with no
objection", citing Bangladesh v. India in support. 388 It admits however that the tribunal in that
case "took no position on this issue".389 In any case, the Bangladesh v. India case is irrelevant
here. India simply claimed before the tribunal an allocation of the outer continental shelf that
was different from what it had claimed before the CLCS. 390 Unlike Cote d' Ivoire, India did
not present an entirely different submission before the CLCS several years after its original
submission to the CLCS .
4.31

Cote d' Ivoire also tries to defend its Revised CLCS Submission by noting that Ghana

too changed its initial requests. 39 1 Yet it fails to take account of the fact that Ghana made its
initial submission on 28 April 2009, and submitted a minor addendum on 25 August 2009,
that is to say less than six months later. 392 There is a world of difference between making a
timely and modest change, and replacing one submission with an entirely different one seven
years later in the course, and for purposes, of litigation.
387

For example, there are technical limitations concerning the extent to which Cote d' Ivoire can demonstrate
natural prolongation from its land territory to the outer edge of the margin, given its very narrow physical
margi n.

388

CM CI, para. 8.18 ("[dje telles modifications ne se heurlent, dans few· principe,
Bangladesh v. India, Award, paras. 82, 442, 443, 452).

a aucune objection" ) (citing

389

Ibid. ("n 'a pas pris de position a eel c!gard'; "telles mod/fications ne posenl pas de probleme" ).

390

See Bangladesh v. India, Award, paras. 442, 452.

391

CMCI , para. 8. 18

392

MG, para. 6.10 n. 355 . Ghana also provided additional data regarding new outer limit points for Ghana' s
Eastern Extended CS region in 20 I3.
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4.32

In any case. Ghana acknowledges Cote d"lvoire·s ri ght to amend or substitute its

CLCS Submission in light of new scientific data in accordance with the rules of procedure of
the CLCS. The point is that such a revised submission, coming several years after the
commencement of the dispute can be of little probative value for the Special Chamber in
assessing the existence of a tacit agreement between the Parties and determining an equitable
maritime boundary. 393
4.33

Moreover, Cote d"lvoire 's about-face before the CLCS serves as further support for

394
Having exhibited to the
the application of the estoppel principle addressed in Chapter 2.

world the existence of a customary equidistance boundary with Ghana in its Original CLCS
Submission, Cote d' Ivoire should be estopped from seeking a different boundary before the
Special Chamber seven years after its Original CLCS Submission.
Ill.

4.34

Delimitation of the Boundary Beyond 200 M

The customary equidistance boundary, described in the Memorial and in Chapter 3 of

this Reply, extends both within and beyond 200 M until it reaches the outer limits of
continental shelf entitlement. The arguments made in Chapters 2 and 3 apply mutatis
mutandis to the delimitation of the continental shelf beyond 200 M, save where otherwise

indicated. Nothing in the Counter-Memorial can lead to any other conclusion.
4.35

As set out in the jurisprudence there is in law "only a single ·continental shelf rather

395
than an inner continental shelf and a separate extended or outer continental shelf'. Article

83 of the Convention governing the delimitation of the continental shelf also makes no
distinction between "inner" and "outer" continental shelves. It applies equally to the
396
delimitation of the continental shelf both within and ·beyond 200 M. Cote d' Ivoire agrees.

It follows from this that the appropriate method for delimiting the continental shelf remains
the same, irrespective of whether the area to be delimited lies within or beyond 200 M. This

393

See Land, Island and Maritime Frontier Dispute (El Salvador v. Honduras: Nicaragua (intervening)),

Judgment, ICJ Reports 1992, p. 35 1, paras. I, 362, 364 (finding that, where the dispute was submitted to the
Court in 1986, Honduras ' s 1991 lener of protest to El Salvador's long-standing demonstration of sovereignty
over the disputed islands lacked evidentiary va lue) .
394

See supra paras. 2.8, 2.119-2. 125.

395

Bangladesh v. Myanmar, Judgment, paras. 36 1, 362; Bangladesh v. India, Award , para. 77.

396

CMCI, paras. 8.22-8.23 ; MG, para. 6.29.
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is reflected in the case law. Cote d· lvoire does not disagree with this approach . It submits that
it ·'fully supports" this notion ''in principle". 397
4.36

In both of the Bay of Bengal cases, ITLOS and the Annex VI I tribunal found that the

398
In both
delimitation method to be employed within and beyond 200 M was not different.

cases. ITLOS and the Annex VII tribunal followed the equidistance/relevant circumstances
method for the delimitation of the continental shelf within 200 M, and proceeded with the
same method beyond 200 M. 399 In both cases, the continental shelf beyond 200 M was
delimited by extending the continental shelf boundary that had been established within 200 M
along the same azimuth.
4.37

In Bangladesh v. Myanmar, ITLOS determined that the boundary "continues in the

same direction beyond the 200 nm limit of Bangladesh until it reaches the area where the
rights of third States may be affected".400 In Bangladesh v. India the tribunal continued the
delimitation line established within 200 M until it reached the boundary between Bangladesh
401
and Myanmar beyond 200 M. As set out in the Memorial, the same approach should be

adopted in the present case. Cote d' Ivoire has offered no principled position for disagreeing
with this approach .
4.38

As set out

111

the preceding Chapter, the boundary within 200 M follows the

customary equidistance boundary tacitly agreed by the Parties and respected in practice for
more than 50 years. It follows from the reasoning of the Bay of Bengal cases that the Special
Chamber should continue the customary equidistance boundary beyond 200 M, in the same
direction until it reaches the outer limit of national jurisdiction, as determined by the CLCS.
4.39

Accordingly, the customary equidistance line identified in Chapters 2 and 3 continues

from where it crosses the 200 M limit measured from the LBT (subject to the modest

397

CMCI , para. 8.23 ("adhere sans reserve"; "de principe"). See also ibid. , paras. 8.25-8.26

398

Bangladesh v. Myanmar, Judgment, para. 455 ; Bangladesh v. India, Award, para. 465.

399

Bangladesh v. Myanmar, Judgment, para. 45 5; Bangladesh v. India, Award, para. 465.

•

00

401

Bangladesh v. Myanmar, Judgment, para 462 .
Bangladesh v. India, Award, para. 478.
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adjustment explained in Chapter 3402 ) , to the point where national jurisdiction ends, along an
average bearing of 191.92°.
4.40

Even if the Special Chamber were to conclude there was no tacit agreement between

the Parties on the part of the maritime boundary that extends beyond 200 M, an equitable
solution would be obtained by delimiting the maritime boundary between Ghana and Cote
d' Ivoire beyond 200 M as set out in Chapter 3. The adjusted provisional equidistance line
identified and discussed in Chapter 3, which conforms to the customary equidistance that
separates the Pat1ies' maritime spaces within 200 M , should be extended beyond 200 M
along the same azimuth up to the limits of national jurisdiction. No further adjustments are
called for.

4.41

Cote d' lvoire's application of the non-disproportionality test is flawed and its failure

to identify the relevant coasts and relevant areas constitutes a significant omission.403 As set
out in Chapter 3, the length of Ghana' s relevant coast is 121 km . The length of Cote
d' lvoire' s relevant coast is 308 km. 404 The ratio of the lengths of the Parties' relevant coasts
is 2.55 to I and the ratio of distribution of the relevant maritime area is 2.02 to I. This is
depicted in Figure 3.l 9, following page 120. This ratio does not produce any gross, or even
significant, disproportion in the maritime areas of the Parties that would require further
adjustment of the equidistance line identified in Chapter 3.
4.42

Accordingly, the boundary beyond 200 M extends from point CEB 7, where it crosses

the 200 M limit from the LBT, to the point where national jurisdiction ends, along an average
bearing of 191.92°. Figure 4.3, following page 136, sets out the entire boundary proposed by
Ghana in these proceedings.

4.43

Finally, Ghana notes that any delimitation effected by the Special Chamber beyond

200 M would have to be contingent on the CLCS finding that Cote d' Ivoire does, in fact,
have an outer continental shelf entitlement that extends to the established outer continental
shelf entitlement of Ghana in the area to be delimited. If the CLCS were to reject Cote
402

See supra paras. 3.94-3.97.

403

See supra paras. 3.100-3.102.

°' See supra paras. 3.21 , 3.49 ..

4
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d. lvoire ·s outer continental shelf claim. then the de! imitation award between Ghana and Cote
d"lvoire would naturall y terminate at the 200 M limit, since there would be no possibility of
overlapping entitlements to delimit beyond this point.
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CHAPTERS
GHANA IS NOT RESPONSIBLE FOR ANY INTERNATIONALLY WRONGFUL
ACTS
I.

Introduction

In Chapter 9 of its Counter-Memorial. Cote d' Ivoire argues that Ghana·s activities

5.1

contravene international law in four respects, by violating:
(I) Cote d' lvoire ·s sovereign rights under general international law and UN CLOS;
(2) "the general obligation to negotiate in good faith";
(3) obligations under Article 83(3) of UNCLOS a) to make every effort to enter into
provisional arrangements of a practical nature and b) not to jeopardize or hamper
the reaching of a final agreement; and
(4) the Special Chamber' s Order for provisional measures of 25 April 2015 (the
"Order").
5.2

Cote d' lvoire 's arguments throughout Chapter 9 are based on a repeated

characterisation of Ghana' s activities in the maritime area now claimed by Cote d' Ivoire as
"unilateral'". It seeks to portray Ghana as forging ahead with unilateral activities in an area to
which Cote d' Ivoire has always laid claim. This is simply inaccurate. Ghana' s activities in the
relevant area are not, and have never been , "unilateral". On the contrary, as has been
405
explained in the Memorial and in this Reply, Ghana ·s activities have been conducted

openly and with Cote d"lvoire·s cooperation, on the basis ofa common understanding of the
location of the international maritime boundary, and in reliance on representations made by
Cote d' Ivoire.
5.3

Pursuant to the Parties' tacit agreement, each Party has not only permitted, but has

encouraged the other, to operate on its side of the customary line. The present situationwhich Cote d'Ivoire seeks to portray as a cynical/ail accompli designed to further Ghana·s
illegitimate claims-has arisen step by step, over many decades, through acts undertaken

405

See supra Chapter 2; MG, Chapter 3.
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publicly by Ghana, until recently without any objection by Cote d"lvoire, and in many cases
with Cote d" lvoire · s express consent. It is not appropriate to treat such activities as
"unilateral" for the purposes of the legal framework applying to activities in a "disputed
area'·. Until 2009, when Cote d' Ivoire proposed a new maritime boundary line, there was no
'"disputed area··. 406
5.4

In Section II of this Chapter, Ghana demonstrates why, against this factual

background, there has been no violation of Cote d' lvoire 's sovereign rights. As shown, Cote
d"lvoire·s arguments on this issue are unsuppo1ted by authority, principle, or the evidence.
Accordingly, the question of compensation does not arise. In any event, as also explained in
Section 11 , there is no legal basis for Cote d' lvoire' s claimed right to information. Further, its
demands for information are over-broad and, as framed , fail to take into account the
contractual and intellectual property rights concerned, and the fact that if, quod non, the
Special Chamber considered that any such information should be provided by Ghana in due
course, this should only be after a subsequent period of negotiations and on the basis that
Cote d'Ivoire would pay for this commercially valuable information, which Ghana and its
concessionaires have gathered at considerable expense. Moreover. in respect of compensation
for any oil extracted by Ghana from any area found to belong to Cote d' Ivoire, the Parties are
in agreement that this should, in the first instance, be a matter for negotiation between the
Patties following the Special Chamber' s Judgment, and that it would be premature to put
forward arguments at this stage. If the issue arises, Ghana reserves the right to advance, at
that stage, its own claim for damages in respect of losses caused by the conduct of Cote
d' Ivoire.
5.5

Nor, as discussed in Section III , has there been a violation of any "general obligation

to negotiate in good faith". On the contrary, the record shows that Ghana has consistently
sought to engage constructively with Cote d' Ivoire, despite the latter' s frequent changes of
position and unreasonable demands for a complete suspension of Ghana' s long-established
activities in the "disputed area". Cote d"lvoire now seeks to portray Ghana' s consistent
position on the agreed boundary as a manifestation of bad faith ; this attempt fails. There has

06
The term "disputed area" in this Chapter refers to the area that Cote d' Ivoire has identified as the disputed
area, namely, the area between Cote d' lvoire' s angle bisector line and the customary equidistance boundary. As
discussed in Chapter 3, Ghana maintains that the actual area in dispute is that between Cote d' lvoire's
provisional equidistance line and the customary equidistance boundary. See supra para. 3.3.

'
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been no violation of Article 83(3) of UNCLOS. It cannot be the case that the reaching of a
final agreement on the Parties · maritime boundary is hampered or jeopardized by the
continuation of peaceful economic activities which have represe nted the status quo for many
yea rs.
Finally, as shown in Section IV, Ghana has faithfully complied with every

5.6

requirement of the Order of 25 April 2015.
In relation to Cote d'lvoire ·s submissions on sovereign rights and compensation for

5.7

alleged breaches of those rights, Ghana·s response is, of course, advanced in the alternative to
its case as set out in the Memorial and the preceding Chapters of this Reply. Ghana·s case is
that all of the area in dispute belongs to Ghana: there arises no question of any violation of
Cote d' lvoire' s sovereign rights.
II.

A.
5.8

Sovereign Rights

Cote d' lvoire 's Case on the Law

Central to Cote d' lvoire' s argument is what it describes as a "rule against such

407
activities in a disputed area pending the final delimitation". In support of this proposed,

extremely broad, prohibition, Cote d' Ivoire appears to advance the following line of
argument:

408

First, that the sovereignty of a State entails exclusive sovereign rights over the

State' s territory. Second, that a judicial determination of a disputed boundary is declarative,
not constitutive. And third, that, therefore, if the Special Chamber declares the boundary
between Cote d' Ivoire and Ghana to lie in such a way as to include within the territory of
Cote d'Ivoire any area in which Ghana had been conducting petroleum operations, Ghana
will ipso facto have violated Cote d' lvoire' s sovereign rights and will be liable to compensate
Cote d' Ivoire. The alleged violation of Cote d' lvoire ' s sovereign rights is not consistently
defined, and takes various forms throughout the argument: a) the " rule against such activities
in a disputed area pending the final delimitation": in other words, a violation of Cote
d' lvoire' s rights, as retrospectively established by the eventual Judgment of the Special

CMCI , para. 9.15 ("regle prohibant de te//es activites dans une zone litigieuse dans I 'allente de la
de/imitationfina/e". ). See also ibid. , para. 9.18.

407

408

Ibid. , paras. 9.3-9.14.
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Chamber, based on the bare fact of Ghana having conducted petroleum operations in the
·'disputed area"; and b) alleged prejudice caused by Ghana 's activities to Cote d' lvoire 's
future enjoyment of its sovereign rights in any part of the "disputed area" which the Special
Chamber awards to Cote d' lvoire.
5.9

The first proposition, as a general principle, is not disputed. Under general

international law and the cited provisions of UNCLOS, a State has sovereignty and sovereign
rights over its territory; these include exclusive rights to exploit the natural resources of the
territorial sea, over which it has sovereignty, and to do so on its continental shelf, over which
it has sovereign rights. This straightforward position is reflected in paragraph 61 of the Order
of 25 April 2015 . The second proposit'ron is also uncontroversial as a general principle, in the
sense that a disputed maritime area is not to be treated as terra nullius until a tribunal rules on
the location of the maritime boundary.
5.10

But neither of these propositions supports the far-reaching conclusion that Cote

d' Ivoire seeks to draw, namely that Ghana 's operations over many decades in the nowdisputed area have, all along, been violating Cote d'Jvoire' s rights. If this were correct, and
Articles 77, 81 and 193 of UNCLOS are automatically violated by any State which conducts
activities in a disputed maritime area, then one would expect to see international courts and
tribunals finding such violations in every boundary case in which such activities have been
undertaken, yet none has ever done so. Moreover, were this argument to be correct, it would
mean that the mere advancement of a claim by one State against another would oblige the
latter to cease all activities in the relevant territory until the claim had been resolved. Given
the radical practical consequences of Cote d' Ivoire' s argument, it is unsurprising that there is
no authority which supports its case on this point.
5.11

In support of its argument that "the rights of a State over its continental shelf exist

ipso facto and are not dependent on a proclamation by the coastal State",

409

Cote d' Ivoire

cites the decision of the ICJ in the North Sea Continental Shelf cases. However, there is a
considerable difference between the proposition that, as the ICJ indicated, a State is not
obliged to proclaim its rights over the continental shelf within 200 M (or territorial sea), and

09
Ibid , para. 9.9 ("les droils d 'un £tat sur son plateau continental existent ipso facto et ne sonl pas dependants
d 'une proclamation par / '£tat c6tier" .).

'
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the proposition that a State can act inconsistently with such claimed rights and then assert
them retrospectively-with financial consequences----over an area which it has belatedly
declared to be in dispute. Nothing in the North Sea Continental Shelf cases supports such a
startling conclusion .
5. 12

Continuing its attempt to find suppo11 for its case, Cote d"Ivoire relies heavily on

Guyana v. Suriname. That decision is considered fw1her below in the context of A11icle 83 of
UNCLOS. It offers no assistance to Cote d' lvoire ' s case on either sovereign rights or Article
83. In the paragraphs relied on by Cote d'lvoire,410 the tribunal was addressing Suriname' s
argument that " in a maritime delimitation case, an incident engaging State responsibility in a
disputed area renders a claim for reparations for the violation of an obligation provided for by
the Convention and international law inadmissible". 411 The incident in question involved the
threat or use of force in the disputed area. In other words, Suriname was advancing the
extreme proposition that no claim for reparation can be advanced in respect of the use or
threat of force in disputed territory. Rejecting this argument, the tribunal declined to "create a
412
large and dangerous hole in a fundamental rule of international law".
5.13

Cote d' lvoire argues that, in light of Guyana v. Suriname, there is "no doubt that, in

some cases at least, the activities of a State in a disputed territory (whether land or sea) before
delimitation is acquired, illfil' constitute violations of sovereignty or state sovereign rights of
which competing claims were recognised ... ". 413 The words underlined are critical. It is
apparent from paragraphs 423 to 424 of Guyana v. Suriname that the tribunal was exclusively
concerned with the applicability of the rules on the use of force to disputed territory, and the
admissibility of claims arising out of such incidents. The decision offers no assistance when
considering the very different facts of the present case, namely the peaceful carrying out of
longstanding economic activity in an area which has eventually become the su~ject of a

410

Ibid. , paras. 9.12-9.13 (citing Guyana v. Suriname, Award, paras. 423-424).

411

Guyana v. Suriname, Award, para. 423.

412

Ibid. (citing Federal Democratic Republic of Ethiopia and the State of Eritrea, Eritrea-Ethiopia Claim s
Commission, Partial Award, Jus Ad Bel/um: Ethiopia' s Claims 1- 8 (19 Dec. 2005), para. I 0).

413
CMCI , para. 9. 14 (emphasis added) ("aucun doute que, dans certains cas au mains, /es activitt!s d 'un Il la/
dans un tel'l'itoire conteste (qu 'if soil terrestre au maritime) avant que la delimitation soil acquise, son/
susceptibles de constituer des violations de souverainete 011 des droits souverains de / '£tat dont les pretentions
concurrentes ont
reconnues ... ".).

e,e
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boundary dispute, all the more so where such activity is carried out with the cooperation and
support of the State alleging a violation.
5.14

It is also important to note that, while for the compelling reasons given at paragraphs

423 and 424 the tribunal declared Guyana ' s claims relating to the use of force admissible, it

did not either (i) rule on whether Suriname·s responsibility was in fact engaged by the
relevant incident; or (ii) award Guyana any compensation. In reaching this decision, the
tribunal cited Cameroon v. Nigeria, in which the ICJ held that:
In the circumstances of the case, the Court considers moreover that, by the
very fact of the present Judgment and of the evacuation of the Cameroonian
territory occupied by Nigeria,-the injury suffered by Cameroon by reason of
the occupation of its territory will in all events have been sufficiently
addressed. The Court will not therefore seek to ascertain whether and to what
extent Nigeria ' s responsibility to Cameroon has been engaged as a result of
that occupation .414
This was despite the fact that, pursuant to the land boundary fixed by the Court in its
Judgment, Nigerian armed forces were stationed on territory found to be Cameroonian. If
Cote d' lvoire' s argument were correct, then this amounted to a violation of Cameroon 's
sovereign rights, and was so all along; it is difficult to imagine a more serious violation of
territorial sovereignty than an armed occupation . But the Cou11 held that rectification of this
situation in compliance with the Judgment was sufficient.
5.15

Having cited this passage of Cameroon v. Nigeria, the Guyana v. Suriname tribunal

went on to hold that: " In a like manner this Tribunal will not seek to ascertain whether and to
what extent Suriname ' s responsibility to Guyana has been engaged as a result of (the incident
involving the threat or use of force]". 41 5 This was because "as a result of this Award, Guyana
now has undisputed title to the area where the incident occurred-the injury done to Guyana
has thus been ' sufficiently addressed "'. 416
5.16

Properly analysed, Guyana v. Suriname not only fails to support Cote d' lvoire' s

argument on sovereign rights, but actually undermines it. If the issuing of a binding award on

414

Guyana v. Suriname, Award, para. 450 (citing Land and Maritime Bounda,y bellVeen Cameroon and Nigeria
(Cameroon v. Nigeria: Equalorial Guinea inlervening), Judgment, ICJ Reports 2002, p. 303, para. 319).

415

Ibid. , para. 451.

416

Ibid.
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delimitation renders it unnecessary for a tribunal even to "seek to ascertain whether and to
what extent"4 17 a State is responsible for an alleged breach of one of the most fundamental
rules of international law, still less should a tribunal engage in such an exercise where the
alleged violation concerns peaceful economic activity (in this case, peaceful economic
activity carried out with the long knowledge and cooperation of the State now alleging the
violation).
5.17

The question of compensation for acts carried out in a disputed maritime area was

4 18
also considered by the !CJ in Nicaragua v. Colombia. Nicaragua sought a declaration that

"Colombia is not acting in accordance with her obligations under international law by
stopping and otherwise hindering Nicaragua from accessing and disposing of her natural
resources to the east of the 82nd meridian". 4 19 This included incidents in which Colombia had
allegedly used warships to arrest Nicaraguan fishing vessels. If Cote d. lvoire · s anal ysis of the
law is correct, then the Court in that case should- if the evidence supported Nicaragua' s
claims- have awarded a remedy for the interference with Nicaragua 's sovereign rights in the
parts of the disputed area which the Court ultimately assigned to it, or at the very least held
that there had been a violation of Nicaragua' s sovereign rights. The use of warships to
prevent a State from fishing in territory which was subsequently found to belong to it would,
on Cote d' Ivoire' s case, amount to a serious, and potentially compensable, violation of its
sovereign rights. But the Court did not take this approach. Rather, it stated that:
The Cou1t observes that Nicaragua' s request for this declaration is made in the
context of proceedings regarding a maritime boundary which had not been
settled prior to the decision of the Court. The consequence of the Court' s
Judgment is that the maritime boundary between Nicaragua and Colombia
throughout the relevant area has now been delimited as between the Parties . In
this regard, the Court observes that the Judgment does not attribute to
Nicaragua the whole of the area which it claims and, on the contrary, attributes
to Colombia part of the maritime spaces in respect of which Nicaragua seeks a
declaration regarding access to natural resources. In this context, the Court
42 0
considers that Nicaragua' s claim is unfounded .

411

Ibid.

418

See CMCI, para. 9.11 (citing Nicaragua v. Colombia, Judgment, para. 250).

419

Nicaragua v. Colombia, Judgment, para. 248.

420

Ibid. , para. 250.
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5.18

The cases relied on by Cote d' Ivoire demonstrate that the ICJ and Annex VII tribunals

have not treated maritime boundary awards as rendering the parties liable for activities in the
area when it was disputed. The effect of the case law is not, as Cote d'Ivoire seeks to argue,
that the Special Chamber should declare that the pre-existing petroleum operations conducted
by Ghana constitute violations of international law, or that they could give rise to any right to
compensation. This is particularly so given the fact that, as set out above, the activities of
which Cote d"lvoire now complains have taken place for decades without Cote d"lvoire
having raised an objection. 421
B.
5.19

Cote d" lvoire ·s Factual Arguments in Support of Its Allegations of Breach

Cote d"lvoire alleges that Ghana conducted the activities in question while it was well

aware of the claims of Cote d"lvoire, and that they undermined its sovereignty. 422 Paragraphs
9.16 to 9.25 of the Counter-Memorial contain a number of factual allegations, none of which
Cote d' lvoire is able to support with evidence. The actual facts disprove these allegations.
5.20

By way of brief summary, Ghana has not engaged in any "unilateral" activities. First ,

its activities in the disputed area have been conducted in accordance with a common
understanding of a customary boundary, and reflect the status quo which it has maintained
for many years. Second, that customary boundary reflects the ordinary principles of maritime
delimitation based on equidistance.
5.21

Ghana did not pursue any path of unilateral action . To the contrary, it made

agreements with its concessionaires on the basis of a mutual understanding of the location of
the customary border as reflected, inter a!ia, in Cote d' lvoire' s own maps over a lengthy
period , and with Cote d' lvoire' s full knowledge and support. That customary border followed
equidistance principles. It was only after the discovery of oil, as a result of Ghana' s activities
and the activities of its concessionaires, to which Cote d' lvoire made no contribution, that
Cote d' Ivoire began to assert the claims that it now advances. Cote d' lvoire changed the
position it had taken over many decades. Its changed position was advanced in a clear attempt
to lay unjustified claim to the hydrocarbon resources in Ghana' s territory.

421

As to Cote d'lvoire's claim to have objected to such activities on specific occasions, see supra paras. 2.92.13 , 2.38-2 .57.

422

CMCI , para. 9.15.
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Cote d"lvoire·s Claim for Compensation for the Alleged Breaches

For the reasons given above, there have been no breaches of Cote d' lvoire·s sovereign

rights; accordingly, there arises no question of compensation or other remedies. However, for
the sake of completeness, Ghana will briefly address Cote d"lvoire·s submissions on
restilulio in integrum and damages.

1.
5.23

Restitutio in lntegrum

As Ghana observed in its Written Statement of 23 March 2015, in Cote d"lvoire's

request for provisional measures it "cited no source or legal authority for a right to
information, let alone information relating to commercial activities .. .".423 Although the
Special Chamber considered such a right to be "plausibly" among the rights of the coastal
State over its continental shelf,424 Ghana notes that Cote d' lvoire 's failure to cite any relevant
authority in support of the existence of such a right continues in the Counter-Memorial. Cote
d' lvoire cites only two cases in support of its alleged right to information, neither of which
supports its argument:
(I) Temple of Preah Vi hear: An order for the return of property removed from a
disputed area425 does not assist Cote d' Ivoire to establish a right to information
about activities conducted in a disputed area.
(2) Timor-Leste v. Auslralia: The right which the Court considered lo be
"plausible" for the purposes of Timor-Leste' s application for provisional
measures was narrowl y defined as "the right to conduct arbitration
proceedings or negotiations without interference by Australia, including the
right of confidentiality and of non-interference in its communications with its
legal advisers".426 The Court considered it necessary to order Australia to keep
the seized information confidential so as not to create irreparable prejudice to

423

Written Statement of Ghana (23 Mar. 2015), para. 107.

424

Order on the Request for the Prescription of Provisional Measures (25 Apr. 2015) (hereinafter "Order on the
Prescription of Provisional Measures"), para. 94 .

425

Temple of Preah Vi hear (Cambodia v. Thailand), Merits, Judgment, ICJ Reports 1962, p. 6, p. 37.

426

Questions relating to the Seizure and Delention of Certain Documents and Data (fimor-Leste v. Australia),
Provisional Measures, Order, ICJ Reports 2014, p. 14 7, para. 28.
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427
Timor-Leste·s position in the Timor Sea Treaty arbitration. The decision is

of no assistance to Cote d" lvoire in establishing the necessary underlying right
to information: the right claimed by Timor-Leste (which had clear pre-existing
ownership rights over the relevant information) was fundamentally different to
that claimed by Cote d' lvoire.
Accordingly, Ghana submits that Cote d" lvoire has failed to establish the existence of

5.24

the right to information which it seeks to protect by way of its claim for restilulio in
integrum. There is no legal basis to order Ghana to provide the extensive information which

Cote d" lvoire now seeks. For the sake of completeness, however, Ghana deals briefly below
with the nature and scope of the information requested.
Cote d' lvoire ' s claim for reslitulio in inlegrum relates to the collection of information

5.25

about the "disputed area" by Ghana ' s operators. Information of this kind has long been
428
gathered in the area in question, with the knowledge and acquiescence of Cote d' lvoire.

The request for such information, and the claim that access to it flowed from a State 's
sovereign rights, was raised for the very first time in Cote d' lvoire' s request for provisional
measures. Although Ghana considers that there is no legal basis for Cote d' lvoire' s claim to
the information sought, Ghana made clear at the provisional measures stage that it is carefully
recording the relevant information so as to be able to provide it if ordered to do so in due
429

course.

430

20 I 5
5.26

As to the allegation that Cote d' lvoire' s requests for information dated 27 July

43 1
"were rejected out of hand" , see paragraphs 5.4 I to 5.43 below.

Significantly, Cote d' Ivoire has never previously sought nor paid for any of the

information in question and, even in its Counter-Memorial , does not offer to do so. In
contrast, Ghana and its operators have for many years devoted significant resources to the
gathering of information from maritime territory legitimately believed to belong to Ghana,

427

Ibid. , para. 42.

428

See supra Chapter 2; MG, Chapter 3.

429

See Order on the Prescription of Provisional Measures, paras. 92-93. At paragraphs 5.44 to 5.61 , Ghana
indicates the steps which it has taken to comply with each of the Order' s requirements, inc luding as to the
handling of information.
0
l ei/er from Agent of Cote d' Ivoire to Agent of the Republic of Ghana, No. 068 MPE/CAB (27 July 2015).
CMCI , Vol. IV, Annex 54.

"

431

CMCI , para. 9.30 ("sont heurtees i, unefin de non-recevoir" ).
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with the knowledge and consent of Cote d' lvoire to use its territorial waters in the process .
The information is, by its nature, confidential commercial information gathered at great
expense. It is protected in the hands of those responsible technically and commercially for
generating it under international and domestic laws. 432
5.27

Cote d' Ivoire submits that the Special Chamber should, in its Judgment, order

disclosure of certain categories of information .433 As noted above, the information in question
does not belong to Cote d' Ivoire, and it has had no part in its creation or generation. If,
contrary to Ghana ' s submissions as to the absence of any legal basis for such an order, there
were to be any order for disclosure, the Special Chamber would need to ensure that Cote
d' lvoire was not unjustl y enriched by receiving information for which it has not paid. Ghana
considers that it does not arise, but it is in any event an issue which it would be appropriate to
address, if necessary, at a later stage. Moreover, such an issue would potentiall y affect third
parties such as Ghana' s operators, who, in princip le, may wish to be heard on an issue of this
kind .

2.
5.28

Financial Compensation

It is not entirely clear from paragraphs 9.33 to 9.39 of the Counter-Memorial whether

Cote d' Ivoire claims financial compensation 12!!!:lli for the loss of oil revenues from an y part
of the disputed area which the Special Chamber's Judgment may assign to it, or whether it
also claims an additional element of compensation to take into account the fact that
exploitation activities involve permanent change to the seabed and subsoil. 434
5.29

The exploitation activities carried out by Ghana have proceeded for man y years, with

the knowledge and acquiescence of Cote d' Ivoire. Ghana notes that this is not a case in which
one party intends to keep a disputed area pristine, while the other party seeks to develop it.
Cote d' Ivoire has exploited the maritime resources in a similar way on its side of the
customary border. The same or similar physical changes to the marine environment would

432

See, e.g., the protection for confidential information internationally recognised under Article 39 of the
Agreement on Trade-Related Aspects of Intellectual Property Rights. Agreement Establishing the World Trade
Organization (15 Apr. 1994), Annex IC, Agreement on Trade-Related Aspects of lnlel/eclua/ Praperty Rights,
Art. 39. RG, Vol. IV , Annex 144.

433

CMCI , paras. 9.29-9.32.

434

See Order on the Prescription of Provisional Measures, paras. 89-90 (recognizing that exploitation activities
involve permanent change to the seabed and subsoil).
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take place if any part of the disputed area lay within the territory of Cote d' Ivoire; the
question is purely that of the economic benefits flowing from those activities. The only
financial loss which Cote d' Ivoire will have suffered, if awarded any part of the disputed
area, is the loss of the net revenues derived from oil production in that area (having regard to
the costs). As Cote d' lvoire accepts, such issues should be reserved for negotiation between
the Pa1iies following the Judgment of the Special Chamber and, on Ghana ' s case, they do not
arise at all. 435 Accordingl y, Ghana does not address them at this stage.
5.30

Ghana does, however, note that Cote d' Ivoire has made no offer to compensate Ghana

for its own losses, including delays in potential exploration and exploitation of the disputed
area . If there were to be any award of compensation, it would have to be even-handed . Cote
d' lvoire' s application for provisional measures reflected an abrupt and total change of
position after many years of cooperation in the exploration and exploitation of natural
resources along an agreed boundary, holding up activities which Ghana is entitled to pursue.
That change of position, and the consequent Order halting new drilling in the "disputed area"
for the lifetime of this case, have caused Ghana substantial losses. For this, Ghana reserves
the right to seek corresponding compensation in due course, if necessary and as appropriate.
111.

5.31

Article 83 of UN CLOS

Cote d' Ivoire claims that Ghana has violated both Article 83 of UNCLOS and the

"general obligation to negotiate in good faith ".436 This argument is without merit.
A.
5.32

The "General Obligation To Negotiate in Good Faith"

Cote d' lvoire' s submissions in support of this serious but unsubstantiated allegation

are contained in just two paragraphs. 437 Cote d' Ivoire refers to Ghana 's "inflexibility in
negotiations ..." and states that: "There can be no doubt that Ghana was aware of the
illegality of its attitude .. .". 438 Cote d' Ivoire does not refer to an y specific facts in support of

435

CMC I paras. 9.3 7-9.39 .

436

Ibid , para. 9.57 ("/ 'obligation generate de negocier de bonne fo,"' ).

437

Ibid , paras. 9.40-9.41.

438

Ibid ("inf/exibilite dans les negociations ... "; " II ne peut faire de dollle que le Ghana etait conscient de
I 'il/iceile de son allitude .. .").
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Ghana·s alleged violation of international law; it fails to set out the respects in which Ghana
is said to have been '"inflexible"' or to explain why it claims that Ghana was "aware of the
illegality of its attitude ... ". An allegation of breach ofan obligation to act in good faith is, in
reality. an allegation of bad faith. This is a serious allegation to make about any State, let
alone a neighbour with which the State making the allegation has always enjoyed close
neighbourly relations. Ghana is disappointed that such an allegation has been made in such a
vague and unparticularised manner.
5.33

In response, Ghana emphasises that, after five decades of consistent, mutual and

stable practice, upon which Ghana placed reliance, Cote d' Ivoire abruptly and unexpectedly
changed position, abandoning its commitment to the customary boundary which both Pa1ties
had consistently recognised and respected. Notwithstanding this abrupt change of position,
Ghana engaged with Cote d' lvoire in good faith in order to negotiate a settlement, including
engaging in ten bilateral meetings over five years. A full account of those negotiations is set
out at paragraphs 3.100-3.119 of Ghana' s Memorial. Ghana finally initiated the present
proceedings when it became essential to do so, after a negotiated settlement appeared to be
impossible and Cote d' Ivoire was sending threatening letters to Ghana's operators, with the
potential to affect exploration and exploitation operations. 43 9
5.34

During those lengthy negotiations, Ghana consistently maintained its commitment to

the customary equidistance boundary, while making-as the minutes of the meetings showevery effort to understand and engage with the various new (and inconsistent) positions put
forward by Cote d'Ivoire. Although it became clear that the substantive negotiations were not
likely to be fruitful , it is significant that the Pa,ties managed to agree on the BP of the LBT,
and the use of official charts in relation to formal delimitation of the boundary.
5.35

It appears to be precisely Ghana's consistent and responsible approach which Cote

d'Ivoire now seeks to po1tray as bad faith and, indeed, as a violation of international law.
Such a serious finding simply cannot be based on a State's seeking to maintain a sta/us quo
on which both States have relied for decades, and upon which significant commercial
investments have been made, in the face of a series of ill-founded and inconsistent claims. To
find for Cote d' Ivoire on this point would be to allow States radically to change their position

439

See MG, paras. 1.6-1.21.
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on boundary delimitation based on conflicting and novel theories of why and to where the
boundary should be moved, and then to threaten their neighbours with findings of bad faith if
they did not cede some of the territory long recognised to be theirs or cease activity which
had been going on for man y years in that territory.
B.
5.36

A11icle 83

Article 83(3) of the Convention provides that
Pending agreement as provided for in paragraph I, the States
concerned, in a spirit of understanding and cooperation, shall
make every effo11 to enter into provisional arrangements of a
practical nature and, during this transitional period, not to
jeopard ize or hamper the reaching of the final agreement. Such
arrangements shall be without prejudice to the final
delimitation.

According to Cote d' Ivoire, this prov1s1on means that " unilateral economic activities are
prohibited in a zone under litigation".440 This is a far-reaching and draconian interpretation of
Article 83(3) which, Ghana submits, should be rejected for the reasons given below.
5.37

Article 83(3) imposes no obligation actually to enter into provisional arrangements,

and a State does not violate that provision by not entering into such arrangements, so long as
a good faith effort has been made in that direction . If such arrangements are not made, the
question is whether this requires a complete moratorium on activity in the relevant area. In
support of its argument that Article 83(3) does require such a moratori um, Cote d' lvo ire cites
a passage of the Virginia Commentary which, it claims, shows that the fra mers of the
Convention intended that "the only permitted activities on the continental shelf of a disputed
area are those conducted under interim arrangements". 441 But nothing in the drafting history
bears out this far-reaching interpretation. The position is clearly unsupported by the passage

°CMC I, para. 9.45 ("les activites economiques unilaterales son/ prohibees dans zme zone litigieuse").

44

441

Ibid. , para. 9.44 ("les seules activites autorisees sur le plateau continental d 'une zone litigieuse sont ce/les
realisees en vertu d 'arrangements provisoires" ) (citing Myron H. Nordqu ist et al. (eds.), " Anicle 83", in United
Nations Convention on the law qfthe Sea (UNClOS): A Commenta,y, Vol. II ( 1993), pp. 967, 975. CMCI, Vol.
V, Annex 107; Youri van Logchem , "The Scope fo r Unilateralism in Di sputed Maritime Areas", in The limits
q/Maritime .Jurisdiction (C. Schofield ed., 2014), p. 193. CMCJ , Vol. V, Annex 111 ).
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442
cited, and also by the article cited at Annex 111 to the Counter-Memorial. The author of

that a11icle, in a thorough review of the drafting history of Article 83 , records that proposals
were put forward by Ireland and Papua New Guinea, embodying precisely the position now
being advanced by Cote d' Ivoire, namely that, in the absence of provisional arrangements,
unilateral economic activities should be prohibited in a zone under litigation. But as he makes
443
clear, such proposals received very little suppo11, and were abandoned. The drafters of the

Convention specifically chose not to impose the kind of moratorium for which Cote d' Ivoire
contends, precisely because of concerns about the impact of such moratoria on the economic
development of coastal States.
5.38

After its failed attempt to rely on the drafting history of UN CLOS, Cote d' lvoire goes

on to seek support from Guyana v. Suriname, the only case in which, to date. Article 83(3)
has been applied. There, the tribunal had to consider the underlying rationale of this
provision: it took the view that it "constitutes an implicit acknowledgment of the impo11ance
of avoiding the suspension of economic development in a disputed maritime area, as long as
444
such activities do not affect the reaching of a final agreement". Contrary to Cote d' lvoire's

submission that "the only permitted activities on the continental shelf of a disputed area are
those conducted under interim arrangements", the tribunal considered that "this obligation
445
was not intended to preclude all activities in a disputed maritime area". In attempting to

define the class of permissible acts in a zone under litigation, the tribunal distinguished
between, on the one hand, unilateral acts which, broadly speaking, "cause a physical change
447
46
to the marine environment',4 and those "which do not". The former would "generally be

comprised in a class of activities that can be undertaken only jointly or by agreement between
the parties. This is due to the fact that these activities _ll!fil'.jeopardize or hamper the reaching
of a final delimitation agreement as a result of the perceived change to the status qua that

442

Ibid., para. 944 n. 645 (citing Youri van Logchem, "The Scope for Unilateralism in Disputed Maritime
Areas", p. 193. CMCI, Vol. V, Annex 111).
Youri van Logchem, "The Scope for Unilateralism in Disputed Maritime Areas", pp. 180-181. CMCI, Vol.
V, Annex 111.

443

444

Guyana v. Suriname, Award, para. 460.

445

Ibid. , para. 465.

446

ibid., para. 480.

447

Ibid. , para. 467.
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they would engender".448 The latter would "generally" fall into the category of acts which,
although unilateral , would not have the effect of jeopardizing or hampering the reaching of a
final agreement on the delimitation of the maritime boundary. 449 Of course, everything turns
on the facts of the particular case.450 Article 83(3) does not require States to refrain from any
particular type of activity-however defined-in a disputed area ; rather, it requires them "not
to jeopardize or hamper" the reaching of the final agreement. Any activity in a disputed area
must therefore be judged, not on the basis of its physical effects, but on the basis of its likely
effect on the process of reaching a final agreement. It would have been open to the framers of
the Convention to proscribe certain categories of activity in a disputed area but, as shown
above, they chose not to do so. Accordingly, Ghana agrees with the proposition advanced by
Cote d' lvoire at paragraph 9.46 of the Counter-Memorial , namely that the criterion for the
obligation not to "jeopardize or hamper" cannot simply be the invasive or non-invasive
nature of the act. Everything will depend on the circumstances. In some cases, a non-invasive
act such as seismic surveying could be highly provocative and inflammatory; in other cases,
an act such as drilling and extraction may have no negative effect on the reaching of an
agreement. In every case, it is necessary to examine how the acts in question fit into the
framework of relations between the two States.
5.39

For this reason, the examples cited by Cote d'Ivoire at paragraphs 9.46-9.48 of the

Counter-Memorial are of very limited assistance. The steps considered by States to be
appropriate- for reasons which are likely to be diplomatic just as much as legal-in the
context of a specific dispute offer little guidance when assessing the conduct of other States
in other circumstances. None of the examples cited led to any judicial consideration of

448

Ibid , para. 480 (emphasis added). When defining such acts, the tribunal 's use of language is inconsistent: it
refers various ly to: "physical change to the marine environment"; "permanent physical change to the marine
environment"; "physical damage to the seabed or subsoil"; "permanent physical impact on the marine
environment"; "any unilateral activity that might affect the other party ' s rights in a permanent manner";
"permanent damage to the marine environment". Ibid , paras. 467, 469, 470, 481. For analysis of the tribunal ' s
inconsistent use of language on this point, see Youri van Logchem "The Scope for Unilateralism in Disputed
Maritime Areas", pp. 184-185 . CMCI , Vol. V, Annex 111.
449

Guyana v. Suriname, Award, para. 467.

450

As Logchem states: "The prominent position the circumstances surrounding the dispute have in the reasoning
of the Arbitral Tribunal makes it difficult to draw any firm conclusions what the outcome will be in other
maritime delimitation disputes or, to take the argument one step further, to conclude that the standard of
' permanent damage to the marine environment ' is a rule of international law pinpointing the scope for
unilateralism in disputed maritime areas". Youri van Logchem "The Scope for Uni lateralism in Disputed
Maritime Areas", p. 186. CMCI , Vol. V, Annex 111.
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Article 83 (3). Moreover, none of them involved demands by one State that the other State
cease activities which it had undertaken without opposition for decades.
5.40

Of pa1ticular significance to the present case are the tribunal ' s reasons for considering

that unilateral acts causing physical change to the marine environment may be prohibited
under A1ticle 83(3) in Guy ana v. Suriname. As noted above, the tribunal considered that
"these acti vities may jeopardize or hamper the reaching of a final delimitation agreement as a
451 This
result of the perceived change to the sta/us quo that they would engender".
presupposes, of course, that such activities do change the slalus quo. In Guyana v. Suriname,
wholl y new and unilateral activities had been undertaken following the emergence of the
dispute. This is in stark contrast to the present case, where, as Ghana has shown, its activities
in the relevant area are simply the continuation of decades of previous activity of a kind
which would have been conducted by Cote d' Ivoire. Rather than changing the s/atus quo,
Ghanaian acti vity in the relevant area~ the slatus qua. Cote d' Ivoire fail s to identify an y
respect in which the continuation of long-established activities in the relevant area, coupled
with ten rounds of bilateral negotiations and the eventual submi ssion of the dispute to
peaceful dispute settlement, could "jeopardize or hamper" the reaching of a final agreement.
5.4 I

At paragraphs. 9.52 to 9.55 of the Counter-Memorial, Cote d' Ivoire appears to move

from the "jeopardize or hamper" argument to a submission that Ghana has failed to "make
every effort to enter into provisional arrangements of a practical nature". It claims that Ghana
has acted with an "uncooperative spirit .. .": Ghana "has not informed Cote d' Ivo ire of its
activities nor has it proposed practical arrangements of exploitation. On the contrary, upon
resumption of negotiations, when Cote d' Ivoire had reiterated its request for suspension of
the unilateral activities and dialogue on oil activities, Ghana responded with a brutal rejection
out of hand". 452 Notabl y, given the broad scope and serious nature of these allegations, Cote
453
d' Ivoire points to only one example of alleged "uncooperative" behaviour by Ghana: a
single sentence from the 12-page minutes of the fifth round of negotiations, which took place

45 1

Guyana v. Suriname, Award , para. 480 .

452

CMCI , para. 9.54 ("esprit peu cooperant ..." ; "n 'a pas informe la Cote d 'Ivoire de ses activites ni propose
des arrangements pratiques d 'exploitation. Au contraire. /ors de la reprise des migocialions, lorsque la Cote
d 'Ivoire avail reitere sa demande de suspension des activites unilaterales et de dialogue sur les activites
petrolieres, le Ghana y a repondu par unefin de non-recevoir bruta/e" .).

453

Ibid , para. 9.5 5.
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on 2 November 2011. 454 A full account of the Parties' negotiations is set out at paragraphs
3.100 to 3.119 of Ghana·s Memorial. It will be noted that the fifth meeting in November
2011 :
(I) Involved a fu1ther change of position by Cote d' Ivoire, from a meridian to bisector
approach-this was in effect a significant volte.face with respect to thousands of
square kilometres of maritime territory;
(2) Was the first time that Cote d' Ivoire had ever raised the bisector method ;
(3) Was coupled with a blanket demand for Ghana to "suspend all economic activities
55
in the areas concerned",4 with obviously severe economic consequences; and

(4) Took place just over a month after Cote d' Ivoire had unilaterally written to
international petroleum companies operating in Ghanaian waters demanding that
they halt all activities in areas it claimed as lvorian.

456

Attached to the

communique was a map designating lvorian blocks to the east of the customary
equidistance boundary, for the first time in more than five decades.
5.42

Cote d'Ivoire submits that Ghana· s response to the demand, at the fifth meeting, to

suspend all economic activity in the relevant area "did not demonstrate a great spirit of
openness". 457 Ghana regrets this characterisation of its response to Cote d' lvoire·s demands.
In fact, the record of the meeting indicates that the Ghanaian delegation responded in a
constructive and measured fashion. Ghana invites the Special Chamber to review the minutes
of the meeting in full. Following that meeting, Ghana then, as promised, gave Cote d' lvoire 's
proposal s careful consideration, and the Ghana Boundary Commission provided a detailed
written response on 15 February 2012 , setting out concrete and constructive proposals for the
way forward. 458 Faced with Cote d' lvoire' s unrealistic demands and repeated changes of
position, Ghana responded with restraint and made every effo1t to continue to make progress
in the talks. The record shows that Ghana was conscious of, and took very seriously, its
454

Government of Ghana and Government of Cote d' Ivoire, Minutes Cote d 'Ivoire/Ghana Maritime Bounda,y
Negotiation (Fifth Meeling) (2 Nov. 201 I), p. 8. MG , Vol. V, Annex 53.

455

Ibid. , p. 7.

456

l ei/er from Cote d' Ivoire Ministry of Mines, Petroleum, and Energy to General Directors and
Representatives of Oil and Gas Companies (26 Sept.2011 ). MG, Vol. VI , Annex 71; see also MG, para. 3.111.

457

CMCI , para. 9.55 ("nefaisail pas preuve d 'une grande ouverlure d 'espril'').

458

Ghana Boundary Commission, Response lo Cole d 'Ivoire Memorandum of No vember 02, 201 I on Maritime
Delimilation Belween Ghana and Cole d 'Ivoire (15 Feb . 20 12). MG, Vol. V, Annex 54.

- 154 -

reply of ghana

1459

obligation not to jeopardize or hamper the reaching of a final agreement, and acted
throughout in a spirit of good faith and neighbourliness.
5.43

Ghana is also criticised for failing to "consider entering into provisional

arrangements .. : ·. 459 But as the record shows, Cote d. lvoire was not proposing any such
arrangements: rather, as reflected in its claim for Provisional Measures, it demanded a
moratorium on

1!ll economic activity in the area to which it had abruptly laid claim. Such a

demand was wholly unrealistic, and Ghana cannot be criticised for failing to give in to it; still
less does Ghana ·s entirely reasonable position amount to a violation of Article 83.
IV.

5.44

Compliance with the Order of25 April 2015

In Section Ill of Chapter 9, Cote d'Ivoire appears to allege that Ghana has violated the

Order, although it is not clear what specific breaches are alleged. Cote d' Ivoire goes so far as
to suggest that Ghana has " ignored" the provisional measures prescribed by the Special
Chamber. 460 This is a wholly unfounded allegation: Ghana has positively complied with
every aspect of the Order. The obligations imposed by the Order are considered in turn
below. Ghana has also provided a witness statement from Mr. Thomas Manu, Deputy Chief
Execut ive Officer (Exploration and Production) of GNPC, setting out Ghana 's compliance
with the Order. 46 1
A.

5.45

"Ghana shall take all necessary measures to ensure that no new drilling either by
Ghana or under its control takes place in the disputed area ... "
Ghana has complied with its obligations under this part of the Order in full ; it has

ensured that there is no new drilling in the disputed area.
5.46

Following receipt of the Order, Ghana communicated it verbatim to all of the

operators who were or might be active in the disputed area, under cover of a letter dated 4
May 2015 , which stated that:

459

CMCI , para. 9.52 ("envisage la conclusion des arrangements provisoires . .. ").

460

Ibid. , para. 9.75 (''. fait.fi'' ).

461

Witness Statement of Thomas Manu, Ghana National Petroleum Corporation (GNPC) ( 19 July 2016)
(hereinafter " Statement of GNPC"). RG, Vol. IV, Annex 168.
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I invite you to read the Order carefully and take appropriate steps to ensure
that your company"s activities comply with it. Please also ensure that you keep
adequate records of the steps that you take to comply with the Order. Please
revert to us with any clarifications that you require. 462

5.47

Ghana thereby required its operators to comply with the Order. Additionally, Ghana

asked the companies to keep adequate records of the steps taken to comply with the Order.
Given that the operators are responsible companies and that their representatives had attended
the hearing on the application for provisional measures, they were well aware of the Order
and its requirements immediately upon its publication.
5.48

Fu1ther, in accordance with th.<; Order, Ghana reported the sending of such letters to

the Special Chamber and to Cote d· lvoire sho1tly after that correspondence had been sent. 463
This gave Cote d' lvoire the opportunity to raise any concerns which it may have had about
the terms of Ghana's letter to its operators; no such concerns were raised .
5.49

So far as Ghana is aware-its knowledge being founded on a process of rigorous

oversight and monitoring, as described by Mr. Manu-the operators have complied in full
with their obligations under the Order. Specifically, since the date of the Order, there has
been no new drilling in the disputed area. The only activity undertaken by the operators has
been work on the wells already drilled that is necessary to ready those wells for production.
Such activity is contemplated by the Order, otherwise, the whole of Ghana' s production from
the fields in the area would have been held up, contrary to the terms of the Order.
5.50

Ghana has not interpreted the Order as a "green light" to continue all of its activities

in the area. To the contrary, in accordance with the Order, Ghana·s operators have carried out
completion work on wells already drilled, but have drilled no new wells. The position is fully

462

Reporl of the Republic of Ghana to the Special Chamber of the International Tribunal for the Law of the Sea
(25 May 2015) (hereinafter " Report of Ghana to the Special Chamber"), Annex B (Lener to Petroleum
Operators) (emphasis added). CMCJ , Vol. IV, Annex 53. See also Report of Cote d' Ivoire to the Special
Chamber of the International Tribunal for the Law of the Sea (25 May 2015). CMCI , Vol. IV, Annex 52
(recording a meeting between the parties' Agents which took place on I8 May 20 I 5, in which the Agent of
Ghana made clear that Ghana had written to each of its concessionaires, enclosing a copy of the Order and
ordering them to comply with it.).
463

Repor/ of Ghana to the Special Chamber. CMCJ , Vol. IV, Annex 53.
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set out in the annexed statement of Mr. Paul McDade, Chief Operating Officer of Tullow
Oil.464
5.51

In particular, with respect to the TEN complex, Tullow Oil has continued the work

which was already under way at the time the proceedings were commenced, as the Order
allowed. The materials that Cote d' Ivoire itself cites show that there has been no breach of
the Order. The statements from Tullow cited at paragraph 9.68 of the Counter-Memorial
explain that the eleven wells which were drilled prior to the Order have been completed.
There is no suggestion that any new wells have been drilled in the disputed area. None have
been: eleven wells had been drilled by Tullow in the disputed area as of April 2015, and these
465
are the only wells drilled in the "disputed area" as oftoday.

5.52

In summary, prior to the Order, in the course of its ordinary activities, Tullow had

already drilled eleven wells, of which ten were to be used for first oil production . The
eleventh well was, and is, intended to be used as a water injector well for improving
production. That well, Nt07, had been both spudded and drilled to a very substantial
depth. This was a pre-existing well and was not, as Cote d' Ivoire suggests, new
drilling. Following the Order, in the normal course of activities on pre-drilled wells, Tullow
completed that well by drilling it out to its final depth and performing other completion
activities permitted by the Order, so as to prepare the TEN field for production. The Order
plainly did not require work on already drilled wells to cease in the very area of production.
As the statement of Mr. McDade confirms, no new wells have been drilled since the Order,
466
and Cote d' Ivoire is wrong to suggest that there has not been compliance in this respect.

5.53

As the Special Chamber will appreciate, it i~ not possible to get a field ready for

production and continue the activities in respect of wells already drilled without entering into
appropriate contracts for equipment and services and moving relevant production equipment
into place. The contracts referred to by Cote d' lvoire at paragraph 9.69 of the Counter-

464

Second Statement of Tullow. RG , Vol. IV, Annex 166.

465

Ibid. , paras. 6-9.

466

Ibid. , paras. 3-10. The confusion in Cote d' lvoire' s understand ing may have arisen because of the fact that
h
the statements from Tullow indicate that I O of the wells are required for first oil production and the 11 t water
injector well, while required for later production, is not strictly required for initial production. There is,
however, no doubt that this was an existing well at the time of the Order on the Prescription of Provisional
Measures.

- I 57 -

DELIMITATION GHANA/Côte d’Ivoire

1462

Memorial were, as Ghana explained at the meeting on IO September 2015, signed in 2013
and 2014. 467 Cote d'lvoire 's complaint at paragraph 9.69 is therefore misplaced. At the time
of Cote d' lvoire's application for provisional measures, the TEN field was approximately
half-completed for production and, as anticipated by the Special Chamber in April 2015 , is
now closer to readiness. It is anticipated that the first oil will be produced during the summer
of 2016, pursuant to agreements originally entered into many years ago, well before Cote
468
d" lvoire declared there to be a "disputed area'". In any event, the Order does not prohibit

Ghana from entering into contracts.
5.54

More generally, in light of the Order, Ghana has to its detriment held up any new

exploration drilling in the disputed area, making it clear to operators who wished to drill new
wells that they should not do so pending the resolution of the proceedings before the Special
Chamber. This can be seen from Mr. McDade ' s statement and the Instructions annexed
thereto. As Mr. McDade makes clear, compliance with the " no new drilling" requirement has
had an adverse impact on "forecast oil production rates and is likely to result in an inability to
sustain the plateau oil production levels catered for in the facilities· design", has "the
potential to have a material and negative impact on the economics and financial performance
of the TEN project", has resulted in excess contracted capacity on drilling units, has "resulted
in job losses in the industries which support drilling activity in Ghana and elsewhere", and
has "resulted in material costs incurred by [Tullow Ghana Limited] and its co-venturers
469
associated with major equipment deliveries, their preservation and storage".

5.55

Ghana also took steps to ensure that maritime safety was not compromised by the

continuation of the permitted activities in the disputed area, by issuing an appropriate
471
470
and restricting maritime traffic around the TEN field.
maritime warning to fishermen

467

Government of Ghana and Government of Cote d' Ivoire, Minutes of the Meeting of the Two Agents of Cole
d 'Ivoire and Ghana ( I O Sept. 2015) (hereinafter "Joint Minutes of the Meeting ( I O Sept. 2015)"), p. 2. CMCI ,
Vol. IV, Annex 55.
468
469

"

0

See Statement ofGNPC, paras. 15, 24. RG , Vol. IV, Annex 168; ibid., Appendix II.
Second Statement of Tullow, para. 7. RG , Vol. IV, Annex 166.
" Seafarers warned as TEN Project picks steam", B&FT Online (5 Feb . 2016) . CMCI , Vol. V, Annex 148 .

471

International Maritime Organization, Subcommittee on Navigation, Communications, and Search and
Rescue, Routeing Measures and J\4andato,y Ship Reporting Systems: Amendment to the existing Area to Be
Avoided Off the coast of Ghana in the Atlantic Ocean. Submilled by Ghana, IMO Doc. No. NCSR 3/3/6 (24
Nov. 2015). CMCI , Vol. YI , Annex 169.
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Those were entirely appropriate safety measures of a kind taken by all States engaged in
petroleum operations to protect other maritime users, as well as the marine environment and
the relevant equipment, from damage which may be caused by a collision or unduly close
approach of other vessels.
5.56

All of the questions raised in Cote d' lvoire's letter of July 20 I 5472 were addressed at a

meeting attended by agents of both Parties and numerous specialist representatives in
September 2015 ,473 and in the work undertaken subsequent to that meeting. In some cases,
Cote d' lvoire has requested far more information than reasonably necessary to understand the
nature of the activities in the disputed area. The Order did not require that Ghana provide all
documents concerning activities in the area at this stage of the proceedings, but required that
certain activities cease and permitted certain activities to continue. As can be seen from the
agreed record of the meeting in September,474 the issues reasonably raised by Cote d' Ivoire
were addressed and explained. Cote d' Ivoire requested the production of daily reports of
activities in the disputed area and other information. These requests went far beyond anything
ordered by the Special Chamber, and far beyond what would be reasonable in the
circumstances. Ghana did not agree that such disclosure was required.
B.
"Ghana shall take all necessary steps to prevent information resulting from past,
ongoing or future exploration activities conducted by Ghana, or with its authorization, in the
disputed area that is not already in the public domain from being used in any way whatsoever
to the detriment of Cote d' lvoire"
5.57

Cote d' Ivoire does not suggest that there has been any violation of this provision, and

there has been none. For completeness, it is noted that, so far as information has been
gathered concerning the disputed area, such information has been kept confidential in
accordance with the terms of the relevant agreements relating to its gathering and has, in any
event, at no point been used by Ghana at the expense of Cote d'Ivoire. It should be
remembered, as noted above, that the information in question is not the intellectual property
of Cote d' lvoire; nor has Cote d' lvoire contributed to the considerable costs of obtaining it. In
any event, Ghana has not used any such information at Cote d' lvoire's expense.
472

Ghana Boundary Commiss ion, Response to Cote d "lvoire Memorandum of November 02, 201 I on Maritime
Delimitation Behveen Ghana and Cote d 'Ivoire ( 15 Feb. 2012). MG, Vol. IV, Annex 54.

413

Joint Minutes of the Meeting (I 0 Sept. 2015). CMCI, Vol. IV, Annex 55.

414

Ibid.
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"Ghana shall carry out strict and continuous monitoring of all activities undertaken by
Ghana or with its authorization in the disputed area with a view to ensuring the prevention of
serious harm to the marine environment" and "The Parties shall take all necessary steps to
prevent serious harm to the marine environment, including the continental shelf and its
superjacent waters, in the disputed area and shall cooperate to that end"

C.

5.58

Cote d' lvoire has not suggested that there has been inadequate control or any damage

to the marine environment. The controls previously contemplated, applied and enforced have
continued, and there has been no material damage to the marine environment.
5.59

First , in conducting its activities in the disputed area pursuant to the Order, Ghana has

exercised full, rigorous and continuo~_s control over the activities of those undertakings. In
Ghana's response to Cote d' lvoire' s request for preliminary measures, Ghana outlined

in

detail the stringent environmental and regulatory framework which apply to oil activities.

475

Second, there has been close cooperation as regards marine and safety management with

respect to continuing operations 476 . There has been no reported adverse impact on the marine
environment.
5.60

Ghana provided Cote d' Ivoire with an environmental monitoring report in January

20 I6, which constitutes an account of the environmental issues to the end of 2015 .477 Further

475

Written Statement of Ghana, paras. 66, 72-83.

476

By way of example of this close and effective cooperation, an initial meeting was scheduled for June 2015 .
In July 2015 , the parties exchanged further correspondence concerning meetings of designated representatives
and Ghana invited a delegation from Cote d ' Ivoire to Accra in August 2015 (a date which had been rescheduled
from June by agreement) to discuss issues within the framework of environmental protection. A full meeting to
discuss these issues ultimately took place in October 20 I 5. See Government of Ghana and Government of Cote
d' Ivoire, Minutes of'the First Meeting CJj'the Cote d 'Ivoire-Ghana Joint Committee of' Experts on the Protection
CJ/'the Marine Environment Concerning the Maritime Border Dispute beLween Cote d 'Ivoire and Ghana (6 Oct.
2015). CMCI , Vol. IV, Annex 56. It can be seen from the minutes of the meeting that there was a
comprehensive, good faith discussion of the issues concerning environmental protection. Some points, such as
whether there should be a joint site visit, were beyond the scope of the meeting and were referred to the Agents
for decision , although in the event the Agents did not meet and Cote d' Ivoire did not pursue the matter further.
However, a joint site visit was, in the Ghanaian view, unnecessary, particularly in the light of the other
information which Ghana had agreed to provide (and has provided) concerning the environmental matters, the
monitoring conducted by the operator itself, and the fact that there had already been a site visit by Ghana EPA
officials.
477
Kojo Agbenor-Efunam, Ghana Environmental Protection Agency, Environment Report on Petroleum
Activities Carried Out Within the Ghana and Cote d •tvoire Disputed Area.fi-om the Period CJ/April to December
2015 (2016) (the "Report"), in Statement ofGNPC, Appendix I, Attachment 2. RG, Vol. IV, Annex 168. This
Report summarises the environmental risks and the monitoring results, including the results of monitoring
following a visit by Ghana EPA officials in June 2015. In summary, the operators are required to monitor a set
of environmental parameters specified in the Environmental Quality Standards and submit those regularly.
Ghana employs high standards of frequency of measurement of these parameters. The Report provided to Cote
d' Ivoire showed that the parameters were within environmentally acceptable standards. See ibid. , p. 3, and
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reports of a similar kind will be made on an appropri ate reporting cycle . The evidence
therefore shows that Cote d ' lvoire·s suggestion that Ghana has not been forthcoming with
appropriate information is wrong and entirely witho ut foundation.
D.

·'The Parties shall pursue cooperation and refrain from any unilateral action that might
lead to aggravating the dispute"

5.61

Ghana has continued its cooperation with Cote d'Ivoire, despite its firm belief that

Cote d ' lvoire ' s c laim to the "disputed area" is an unfounded attempt to interfere with
Ghana·s lawful use of its own territory, to its significant detriment. As shown above, Ghana
has complied with the Order and has engaged in extensive cooperation with and reporting to
Cote d ' Ivoire since the issuance of the Order. That will continue.

V.
5.62

Conclusion

For the reasons set out above, Cote d ' lvoire ' s allegations as to Ghana 's violations of

international law are without fou ndation. Ghana has acted in compliance with international
law at all times, including hy complying faithfu ll y with the Special Chamber's Order of 25
April 2015 .

Annexes. Cote d' Ivoire has not requested any clarification or further information following submission of those
reports, or suggested that there is an y deficiency in the environmental standards being applied to the activities in
the disputed area.
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SUBMISSIONS
On the basis of the facts and law set forth in the Memorial and this Reply, Ghana respectfully
requests the Special Chamber to adjudge and declare that:
I) Ghana and Cote d' lvoire have mutually recognised, agreed, and applied an
equidistance-based maritime boundary in the territorial sea, EEZ and continental shelf
within 200 M.
2) The maritime boundary in the continental shelf beyond 200 M follows an extended
equidistance boundary along the same azimuth as the boundary within 200 M, to the
limit of national jurisdiction.
3) In accordance with international law, by reason of its representations and upon which
Ghana has placed reliance, Cote d'Ivoire is estopped from objecting to the agreed
maritime boundary.
4) The land boundary terminus and starting point for the agreed maritime boundary is at
Boundary pillar 55 (BP 55).
5) As per the Parties ' agreement in December 2013, the geographic coordinates of BP 55
are 05° 05' 28.4" N and 03° 06 ' 21.8" W (in WGS 1984 datum).
6) Consequently, the maritime boundary between Ghana and Cote d' Ivoire in the
Atlantic Ocean starts at BP 55, connects to the customary equidistance boundary
mutually agreed by the Parties at the outer limit of the territorial sea, and then follows
the agreed boundary to a distance of 200 M. Beyond 200 M, the boundary continues
along the same azimuth to the limit of national jurisdiction. The boundary line
connects the following points, using loxodromes (the geographic coordinates are in
WGS 1984 datum):
Point

Latitude

Longitude

CEB-1 (LBT)

05° 05 ' 28.4" N

03° 06 ' 21 .8"

CEB-2

04° 53 ' 39"N

03° 09' 18"

w

CEB-3

04° 47' 35" N

03° 10' 35"

w
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CEB-4

04° 25" 54" N

03° 14· 53"

w

CEB-5

04° 04' 59" N

03° 19' 02"

w

CEB-6

03° 40' 13" N

03°23. 5l"W

CEB-7
(200 M)
CEB-8
(Limit of
National
.Jurisdiction)

01° 48 ' 30" N

03°47'18"W

0l 0 04'43"N

03° 56' 29"
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Respectfully submitted,

Mrs Marietta Brew Appiah-Opong
Attorney-General and Minister for Justice
Republic of Ghana
AGENT OF THE REPUBLIC OF GHANA
25 July 2016
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