MEMORIAL OF GHANA

memorial of ghana

17

INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA
SPECIAL CHAMBER

CASE. No. 23

DISPUTE CONCERNING DELIMITATION OF THE MARITIME BOUNDARY
BETWEEN GHANA AND COTE D'IVOIRE IN THE ATLANTIC OCEAN

MEMORIAL OF GHANA

VOLUME I

4 SEPTEMBER 2015

DELIMITATION GHANA/Côte d’Ivoire

18

TABLE OF CONTENTS

Chapter I

Introduction ..... .......................... ............................................................................... I
Reason for Institution of Proceedings Against Cote d' lvoire ................... .. ............. 2

11.

Jurisdiction ............................................................................................................... ?

111.

Provisional Measures ............................................................................................... 9

IV .

Structure of the Memorial ................................................................ ...................... 10

Chapter 2
I.

Geographical and Geological Circumstances ........................................................ 13
Geographical Circumstances ........... ...................................................................... 13
A.

General Information ....................................................... ............................ 13

B.

Coastal Geography ........ ............................................................................. 15

11.

Offshore Geology and Geomorphology ........................................ ......................... 18

111 .

The Maritime Boundary ......................................................................................... 21

IV.

Oil Concessions, Ex ploration and Exploitation ..................... ................................ 23

Chapter 3

I.

A.

Ghana ............................................................................ ............................. 23

B.

Cote d' Ivoire .............................................................................................. 26

The Customary Eq uidistance Boundary: History of the Parties'
Agreement .............................................................................................................. 29
Laws, Concession Agreements and Maps Reflecting the Parties'
Agreement on the Customary Equidistance Boundary .......................................... 31
A.

1950s & 1960s: Early Ex ploration and Preparation of the Offshore
Legal Framework ...................................................................................... .31

B.

1970s & 1980s: Offshore Development Activities Expanded
Further into the EEZ and the Continental Shelf........................................ .36

C.

I.

Cote d' lvoire ...................................... ............................................ 36

2.

Ghana .............................................................................................46

1990s & 2000s: Further Promotion, Exploration and Exploitation
of Offshore Petroleum Resources Respecting the Customary
Equidistance Boundary .............................................................................. 53
I.

Cote d' Ivoire ......................:.............................. ............................. 53

2.

Ghana ................................ ............................................................. 62

memorial of ghana
II.

19

The Parties· Official Statements to Each Other and the International
Community Confirming Their Recognition of the Customary
Equidistance Boundary ...................................... ... ..... ............................ ...... .......... 66
A.

Bilateral Representations in Official Correspondence ... .. .. ........................ 66

B.

Representations to International Organizations ....................................... .. 69

111.

Ghana· s Reliance on Cote d. lvoire ·s Representations .. ........................................70

IV.

Cote d·lvoire· s Recent Changes of Position ........ ................................ ..................77

Chapter 4

The Land Boundary Terminus and the Delimitation of the Territorial
Sea ....... .. ..... ......... .. ........................... ..... ..................... .. .. .. .... .. ... .. .... .................... ... 89

I.

The Law Governing the Delimitation of the Territorial Sea ... .... ........................... 90

II.

The Agreement on the Land Boundary Terminus ...... ........... ................. .. ............. 93

111.

Agreement on the Delimitation of the Territorial Sea ... ................ ........................ 96
A.

Practice Regarding Oil Concessions .................................................. ........98
I.

Cote d·lvoire·s Concessions in the Territorial Sea Follow
the Customary Equidistance Boundary ..........................................99

2.

Ghana·s Concessions in the Territorial Sea Follow the
Customary Equidistance Boundary ... ......... .. .......................... ...... IOI

IV.

Cote d' Ivoire's Recent Delimitation Proposals Are Legally and Factually
Unsustainable .... .. ................................ ........... ...................................................... 106

V.

The Customary Equidistance Boundary between Ghana and Cote d. lvoire ....... 110

VI.

Conclusions .................................................... ............... .................. ..... .. .... .. ........ 114

Chapter 5

I.

11.

Delimitation of the Exclusive Economic Zone (EEZ) and Continental
Shelf Within 200 M ............... .............................................................................. 115
The Parties· Agreement on the Maritime Boundary ................. ........................... 115
A.

Recognition in the Pai1ies· Domestic Law .......................... .................... 117

B.

Express Statements of Recognition in Otlicial Correspondence ............. 118

C.

The Parties' Oil Concession Maps and Agreements .. ...... .... .......... .......... 120

D.

Representations to the International Community ............................ ....... . 123

E.

The Absence of Protest .. ................................. ............... .. ....... .. ............... 123

The Jurisprudence Confirms the Existence of an Agreement... .. .............. ........... 125
- II -

DELIMITATION GHANA/Côte d’Ivoire

20
Ill.

Cote d. lvoire Is Estopped from Objecting to the Customary Boundary ............. 131
A.

Cote d. lvoire· s Pattern of Conduct Is a Valid Representation ................ 133

B.

Ghana· s Reliance on Cote d' lvoire 's Representations ............................ 135

C.

The Detrimental Effects Resulting from Ghana·s Reliance .............. ...... 137

IV.

The Equitableness of the Customary Equidistance Boundary ............................. 140

V.

Conclusions ................................... ....................................................................... 14 7

Chapter 6

Delimitation of the Continental Shelf Beyond 200 M ......................................... 149

I.

Entitlement to the Continental Shelf Beyond 200 M........................................... 149

II .

The Entitlements of the Parties to the Continental Shelf Beyond 200 M ............ 150

Ill.

The Special Chamber has Jurisdiction to Delimit the Continental Shelf
Beyo nd 200 M........................................................................................... ........... 154

IV.

Delimitation of the Boundary Beyond 200 M ..................................................... 159

Submiss ions .............................................................................................................................. 163

- Ill -

memorial of ghana

21

CHAPTER I
INTRODUCTION

1.1

The Republic of Ghana initiated these proceedings against the Republic of Cote

d' lvoire on 22 September 2014. by a Notification tiled under Atticles 286 and 287 and Annex
VII of the 1982 United Nations Convention on the Law of the Sea ("'UNCLOS" or "the 1982
Convention··). together with a Statement of Claim and the grounds on which it was based.
1.2

The dispute with which the proceedings are concerned relates to the establishment of

the single maritime boundary between Ghana and Cote d' lvoire in the Atlantic Ocean, to
delimit the territorial sea, exclusive economic zone ("EEZ") and continental shelt~ including
the continental shelf beyond 200 nautical miles ("M").
1.3

As Ghana and Cote d'Ivoire had no declarations in effect on the date of Notification,

pursuant to Article 287( I) they were deemed (by operation of Article 287(3)) to have
accepted arbitration in accordance with Annex VII. 1 Recourse to arbitration under Annex VII
was then superseded by a Special Agreement and Notification Between the Parties, dated 3
December 2014 2 : this recorded the agreement of the Parties to transfer the entirety of the
dispute notified by Ghana to a Special Chamber of the International Tribunal for the Law of
the Sea (" ITLOS'', or "the Tribunal'') in accordance with Article 15(2) of the Statute of the
Tribunal. 3 The Parties agreed that 3 December 2014 would be considered the date of the
institution of proceedings. The Parties fmther recorded their agreement that the Special
Chamber be comprised of three Members of the Tribunal and two Judges ad hoe, one
appointed by each of the Parties.

1

Ghana withdrew its declaration (dated 15 December 2009), made in accordance with Article 298 paragraph I
with immediate effect on 19 September 2014, on which date it filed its Notification and Statement of Claim.
Ghana 's notice of withdrawal was not accepted by the UN Secretary-General, on the basis that it had not been
signed by the Minister of Foreign Affairs, but rather the Deputy Minister.
For the avoidance of doubt as to the effectiveness of the first Notification, Ghana filed a second notice of
withdrawal on 21 September 2014, with immediate effect; and the otification and Statement of Claim, which
form the basis of these proceedings, were re-filed on 22 September 2014. See Notification and Statement of
Claim of the Republic of Ghana (22 September 2014) (hereinafter "Ghana otification and Statement of
Claim").
2

Republic of Ghana and Republic of Cote d'Ivoire, Special Agreement and Notification (3 December 2014)
(hereinafter "Ghana/Cote d' Ivoire Special Agreement and Notification").

3
The Agreement was reached under conditions renected in the agreed Minutes of the Consultation . Republic of
Ghana and Republic of Cote d'Ivoire, Agreed Minutes o.fCons11/tation (3 December 2014).
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1.4

By Order dated 12 January 2015, ITLOS established the Special Chamber to deal with

the dispute concerning the delimitation of the maritime boundary between Ghana and Cote
d' Ivoire in the Atlantic Ocean. ITLOS also determined the composition of the Special
Chamber, following consultations with the Parties. 4
1.5

By Order dated 24 February 2015. the President of the Special Chamber fixed the

time limits for the filing of the Memorial by Ghana and the Counter-Memorial by Cote
d" lvoire as 4 September 2015 and 4 April 2016. respectively. 5 This Memorial is submitted
pursuant to that Order.
I.

1.6

Reason for Institution of Proceedings Against Cote d'Ivoire

Ghana has brought these proceedings to resolve a maritime boundary dispute with

Cote d' Ivoire. In bringing these proceedings, Ghana seeks to enhance further its excellent and
close relationship with Cote d'Ivoire.
1.7

A number of factors came into play, making it necessary to initiate these proceedings.

It is important to note that the dispute between the Parties has only arisen very recently: for
half a century both Parties had mutually recognised and agreed that their maritime boundary
was established on the basis of the equidistance rule. They applied this agreement, giving
effect to an equidistance-based boundary in their practise and conduct. For the entirety of the
period from independence in 1960 until 2009 (and later), Cote d. lvoire recognised and
accepted the equidistance-based boundary with Ghana. It did so in relation to its territorial
sea, EEZ and continental shelf. Indeed, in May 2009, it made a submission to the
Commission on the Limits of the Continental Shelf ("CLCS'') that respected the historically
agreed equidistance boundary, even beyond 200 M.
1.8

After five decades of consistent and stable practice- upon which Ghana placed

reliance- Cote d' lvoire abruptly and unexpectedly changed position, abandoning its
commitment to the equidistance-based maritime boundary that both Parties had consistently
recognised and respected. Cote d'lvoire·s unilateral action has given rise to the present

4

Order 2015/ 1 of 12 January 2015 on Constitution of Special Chamber.

5

Order 2015/2 of 24 February 2015 on Fixing of Time Limits for the Filing of Written Submissions.
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dispute. Following diplomatic efforts to achieve a resolution, Ghana was compelled to initiate
these proceedings for a number of reasons.
1.9

First, Ghana ' s efforts to negotiate a settlement with Cote d' Ivoire, which involved at

least ten bilateral meetings stretching over five years, were unsuccessful. Second, it had
become clear that Cote d"Ivoire had adopted an intransigent position against equidi stance.
notwithstanding its prior acceptance of an equidistance-based boundary for fi ve decades.

711ird. in the course of negotiations. Cote d" lvoire adopted a multitude or different. constantly
changing and contradictory claims as to where the boundary should be located, none of which
were based on international law. Fourth , Cote d' lvoire' s expansive new maritime claims
purported to encroach over waters that were long recognised to be subject to the sovereignty
or sovereign rights of Ghana. And

.fifih, Cote

d' lvoire' s unpredictable conduct from 2009

onwards threatened to undermine the stability of the legal situation on the basis of which
significant investments have been made, and, on the Ghanaian side of the historically-agreed
boundary, major oil fields had been discovered and production was already in progress.
1.10

These proceedings are therefore of great significance in ensuring a return to the

stability that had previously characterised the relations between the two countries with
respect to their maritime boundary and oil-related practices. As set out in the Chapters that
follow, while the Parties have not concluded a treaty on delimitation, for half a century since
the late 1950s they have mutually recognised, accepted and respected a maritime boundary in
the territorial sea, EEZ and continental shelf based on equidistance. The mutual acceptance
and application of the equidistance-based boundary is fully demonstrated in the Parties·
national laws and official statements; their oil concession maps, agreements and activities;
and representations made to each other and the international community, including the World
Bank, the CLCS, and potential and actual investors. The many representations made by Cote
d' lvoire, over many decades, have been relied upon by Ghana, international organizations
and investors.
1.1 I

Moreover, prior to its recent change of position, Cote d' lvoire had never protested

against any ongoing offshore oil activity authorized by Ghana in waters long-recognised to be
subject to Ghana' s sovereignty or sovereign rights. Cote d' lvoire ' s own activities were
exclusively undertaken in waters to the west of the long agreed equidistance line. Chapter 3
sets out the Parties· respective oil concession blocks over the last fifty years and clearly

-3-
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demonstrates both their adherence to the equidistance principle and the existence of a
customary boundary that both Parties recognised and respected consistently until at least
2009.
1.12

In short. from the time when both countries attained independence (Ghana in 1957,

Cote d" lvoire in 1960) until 2009 there was no dispute between the Parties as to the
historically-agreed boundary. Their practice with respect to that boundary was premised on
its being determined by equidistance. from a staiting point at Boundary pillar ("BP 55'"). That
position only changed in 2009, following Ghana's announcement that it had discovered oil in
significant quantities on its side of the agreed maritime boundary.
1.13

Between 2009 and 2014, the Parties held ten rounds of negotiations during which

Cote d' Ivoire put forward no less than four different and inconsistent positions as to where it
now considered the maritime boundary should be located. Having abandoned its five-decade
commitment to equidistance, in February 2009 and May 20 I0, it proposed delimitation based
on two different meridians. Then, in November 2011, Cote d'Ivoire abandoned its preference
for a meridian-based approach in favour of a new and more aggressive angle bisector theory.
Two years later, it abandoned its initial bisector claim and replaced it with another. All of the
claims made by Cote d' Ivoire departed substantially from the historically-agreed equidistance
boundary, although they continued to recognise BP 55 as the starting point and the land
boundary terminus ("LBT"), and agreement was reached in 2013 on its precise location and
coordinates.
1.14

Cote d' lvoire' s abrupt voile.face in 2009, and its subsequent misplaced reliance on a

series of implausible boundary theories, discarding one after another in rapid succession
between 2009 and 2014. are al I the more remarkable because the coastal geography of both
States in the vicinity of the LBT is entirely unexceptional: the coasts are smooth and consist
of long stretches of sandy beach, backed by dense vegetation ; there are no coastal
promontories, protuberances, peninsulas, rocky outcroppings or offshore features on either
side of the LBT. Thus, for good reason, an equidistance boundary has long been considered
equitable by both Parties, and agreed. It produces no cut-off effect for either State, and there
are no special or relevant circumstances that would justify any departure from the historically
agreed equidistance boundary.

-4-
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Each of Cote d"lvoire·s various new claims had the effect of cutting sharpl y across

the coastal projection of the Ghanaian coast, severely reducing Ghana's maritime entitlement.
Each new claim all but extinguished Ghana's right to an outer continental shelf in the area
newly in dispute. Cote d"lvoire·s position has been constantly changing, yet each new
proposal appears to be constructed in order to encompass within Cote d. Ivoire · s
EEZ/continental shelf a number of Ghanaian concession blocks where recent oil discoveries
have been made.
1.16

By contrast, Ghana has remained completely consistent in its position, continuing to

respect the customary equidistance boundary long recognised and agreed by the Parties.
Indeed, Ghana has been consistent throughout the time it has existed as an independent State.
That was also Cote d"lvoire·s position for the first 49 years of its existence as an independent
State.
1.17

Cote d' lvoire' s change of position was communicated during bilateral negotiations

with Ghana in 2009. Publicly it continued to act as before: respecting the customary
equidistance line it had recognised and mutually agreed on since the 1950s. Jt only publicly
changed its position two years later. In September 201 I - for the first time - Cote d"lvoire
designated five new concessions blocks east of the historically-agreed equidistance boundary
line, and warned petroleum companies operating there pursuant to Ghanaian licenses to stop
all activities in a triangular area lying between the agreed customary equidistance boundary
and Cote d' lvoire' s new claim based on an angle-bisector (its third entirely different claim
line since 2009). It was only in 20 I I that Cote d' lvoire made public its change of position
and abandonment of the customary equidistance boundary it had recognised and agreed on
since the 1950s.
1.18

Cote d"lvoire·s constantly changing approaches have caused considerable uncertainty

in the development of Ghana' s petroleum sector, which is of immense importance to Ghana·s
economy. Based on significant new discoveries, including major fields in the area that Cote
d' Ivoire now claims, Ghana 's production is expected to increase markedly in the coming
years. For Ghana, this industry and its planned expansion are vital in supporting key national
objectives, including infrastructure development, education and poverty alleviation.
Stability-and confirmation of the Parties' mutually agreed equidistance boundary- are of
the essence for legal , political and economic reasons.
-5-
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1.19

Cote d' lvoire' s inconsistent approach to the 111ariti111e boundary over the past six years

has greatly prejudiced Ghana. Ghana has, in good faith , relied on Cote d' lvoire·s longstanding acceptance of the custo111ary equidistance boundary by engaging in a long-ter111 ,
capital-intensive offshore exploration and exploitation progra111 based on the expectation that
these invest111ents would provide a solid and sustainable basis for its economic development.
Because of Cote d" lvoire · s longstanding recognition of the customary boundary, and its lack
of protest against Ghana·s ongoing oil activities over many decades. Ghana and its
concessionaires have 111ade considerable invest111ents. particularly in the 1990s and in the
early 2000s, to build the necessary infrastructure and infor111ation for offshore oil
develop111ent in the 111ariti111e areas on its side of the historically agreed boundary. It would
deal a crippling blow to Ghana·s petroleu111 industry if the long agreed boundary were now be
changed. It would also introduce great uncertainty into the law of 111ariti111e delimitation, by
encouraging States to abandon long held positions in favour of new and more expansive
claims 111otivated by the discovery of oil on the other side of a long agreed boundary.
1.20

Cote d' lvoire·s change of position and its evolving proposals on deli111itation have

also put in jeopardy the stability of the States' relations with each other and with third parties.
including the concessionaires who have invested in Ghana on the basis that the 111ariti111e area
under exploration falls within Ghana's sovereign jurisdiction. Cote d' lvoire ' s decision to
abandon its longstanding recognition, acceptance and application of an equidistance
boundary is also contrary to the spirit of cooperation and good neighbourliness that has
governed the relations between the Parties, particularly with regard to the develop111ent of oil
activities in their 111aritime area for over 50 years.
1.21

After five years of bilateral negotiations, it has beco111e clear to Ghana that no agreed

resolution to the dispute is possible. This conclusion has been re-enforced by Cote d"lvoire·s
unfortunate threats directed at Ghana' s concessionaires. For exa111ple, a letter from Cote
d' lvoire to petroleu111 companies operating in Ghana, dated 30 July 2014, contained renewed
threats directed at these co111panies. The language adopted by Cote d' Ivoire 111ade it clear that
the prospects for negotiated settle111ent of the dispute had been extinguished. In these
circu111stances, Ghana considered that it had no choice but to resort to dispute settle111ent
under the Convention.

-6-
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Jurisdiction

1.22

The present dispute fa! Is squarely within the jurisdiction of the Special Chamber.

1.23

First , the dispute as notified meets all the procedural requirements of Part XV of

UNCLOS. Second. the subject matter of the dispute is exclusively concerned with the
interpretation and application of' provisions of the Convention. Third, the Parties have agreed
that the jurisdiction of the Special Chamber to delimit the maritime boundary between the
Parties extends to all aspects of the dispute. including the continental shelf beyond 200 M.
1.24

Ghana and Cote d' Ivoire are both parties to UNCLOS, having ratified the Convention

on 7 June 1983 and 26 March 1984, respectively. Part XV of the Convention establishes a
regime for the settlement of disputes concerning the interpretation and application of the
Convention. Article 279 requires pa11ies to seek a solution by peaceful means in accordance
with the UN Charter. As set out in the preceding paragraphs, the Pa11ies have conducted ten
rounds of bilateral negotiations regarding their maritime boundary between July 2008 and
May 2014, during which it has become abundantly clear that there was no possibility of the
Pa11ies resolving their differences by fu11her negotiation. In these circumstances, Ghana
exercised its right to invoke the dispute settlement procedures provided in Part XV of
UNCLOS and initiated these proceedings in September 2014. That Application was
superseded by a Special Agreement.
1.25

By the Special Agreement of 3 December 2014, the Parties recorded their agreement

to transfer the entirety of the dispute to a Special Chamber of ITLOS. That date was also
agreed to be the date for the institution of proceedings. As set forth in the Special Agreement,
the Parties agreed to submit '·the dispute concerning the delimitation of their maritime
boundary in the Atlantic Ocean" to the Special Chamber. 6 In this way, the Parties have
empowered the Special Chamber to make a full and final delimitation of the totality of the
Parties' dispute as submitted to it.
1.26

It is plain that the Special Chamber has jurisdiction over the entirety of the dispute

identified in Ghana' s Statement of Claim. In the course of the proceedings on provisional
measures, Cote d'Ivoire did not challenge the Special Chamber's jurisdiction over the dispute

6

Ghana/Cote d' Ivoire Special Agreement and Noti fication , p. I.
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7
or claim that it did not have primafacie jurisdiction. By its Order of25 April 2015, the

8
Special Chamber accepted that it had primafacie jurisdiction over the dispute.

1.27

Accordingly, the Special Chamber has jurisdiction over Ghana's claims arising under

A11icles 15. 74, 76 and 83 of UNCLOS, governing the delimitation of the territorial sea, EEZ
9
and continental shelf. In its Statement of Claim , Ghana requested that:

[T]he Tribunal delimit. in accordance with the principles and rules set forth in
UNCLOS and international law. the complete course of the single maritime
boundary dividing all the maritime areas appertaining to Ghana and to Cote
d'Ivoire in the Atlantic Ocean, including in the continental shelf beyond 200
M.1 0

The Special Chamber·s jurisdiction includes the jurisdiction to delimit the continental shelf
beyond 200 M, because it ·'entails the interpretation and application of both article 76 and
article 83 of the Convention". 11
1.2 8

In this case, the Parties have empowered the Special Chamber to make a full and final

delimitation of the totality of the dispute as submitted to it. That dispute includes the Parties·
continental shelf boundary within and beyond 200 M. The Special Chamber's jurisdiction to
delimit the continental shelf encompasses jurisdiction to delimit the continental shelf in its
entirety. Both ITLOS (in Bangladesh/Myanmar) and an Annex VII tribunal (in Bangladesh v.
India) established their jurisdiction to delimit the continental shelf both within and beyond

200 M. Chapter 6 addresses the Special Chamber' s jurisdiction to delimit the full extent of
the continental shelf.

7

Demande en prescription de mesures conservatoires presentee par la Republique de Cote d' Ivoire
conformement a !' article 290 , paragraphe I, de la Convention des Nations Unies Sur le Droit de la Mer [Request
for the Prescription of Provisional Measures submitted by the Republic of Cote d' Ivoire in accordance with
Article 290, Paragraph I, of the United Nations Co nvention on the Law of the Sea] (27 February 20 I 5)
(hereinafter "Cote d' Ivoire PM"), para. 14.
8

Order of the Special Chamber on Provisional Measures (25 April 2015).

9

As indicated in its Statement of Claim, "G hana bases its claim on UNCLOS, including but not limited to
UNCLOS Articles 15, 74, 76 and 83, governing the delimitation of the territorial sea, EEZ and continental
shelf'. Ghana Noli fication and Statement of Claim, para. 30.
'

0

Ibid , para. 35 .

11

Dispule Concerning De/imitalion of/he Marilime Bounda,y be/Ween Bangladesh and Myanmar in the Bay of
Bengal (Bang!adesh!Myanma1 ). Judgment of I./ March 2012, ITLOS Reports 2012 (hereinafter
"Bangladesh/Myanmar, Judgment"), para. 395.
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Provisional Measures

On 27 February 2015. Cote d' lvoire submitted a Request for the Prescription of

Provisional Measures to the Special Chamber under Article 290( I) of UNCLOS, in which it
made a far-reaching and unprecedented request. It requested the Chamber to prescribe that
Ghana shalL inter alia . .. take all measures to suspend all oil exploration and exploitation
operat ions in progress in the disputed area .. until the Special Cham ber gave its judgment on
the merits. 12 In effect. Cote d'Ivoire sought an Order to close down large parts of Ghana·s
well-established offshore oil and gas industry, in maritime areas that Cote d"Ivoire long
recognised to be on Ghana·s side of the historically agreed equidistance boundary.
1.30

Ghana filed its Written Statement on 23 March 2015. A hearing was held on 29 and

30 March 20 I 5. On 25 April 20 I 5, the Tribunal adopted an Order prescribing certain

provisional measures. Notably, the Tribunal declined to give effect to Cote d"lvoire·s request
for a suspension of all ongoing activities by Ghana in the disputed area. The Special Chamber
unanimously prescribed inter alia the following provisional measures, pending its final
decision. It required:
a)

Ghana to take all necessary steps to ensure that no new drilling took place in
the disputed area;

b)

Ghana to take all necessary steps to prevent information resulting from past,
ongoing or future exploration activities conducted by it that was not already in
the public domain from being used in any way whatsoever to the detriment of
Cote d' Ivoire;

c)

Ghana to carry out strict and continuous monitoring of all act1v1t1es
undertaken by it with a view to ensuring the prevention of serious harm to the
marine environment;

d)

the Parties to take all necessary steps to prevent serious harm to the marine
environment, including the continental shelf and its superjacent waters, in the
disputed area and shall cooperate to that end;

e)

the Parties to cooperate and refrain from any unilateral action that might lead
to aggravating the dispute.

12
Demande en prescription de mesures conservatoires presentee par la Republique de Cote d' Ivoire
conformement a !'article 290, paragraphe I, de la Convention des Nations Unies Sur le Droit de la Mer [Request
for the Prescription of Provisional Measures submitted by the Republic of Cote d' Ivoire in accordance with
Art icle 290, Paragraph I, of the United Nation s Convention on the Law of the Sea] (27 February 2015)
(hereinafter "Cote d'Ivoire PM"), para. 54. (Translation by Ghana).
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1.31

The Special Chamber also unanimously required the Parties to submit to its initial

reports and information on their compliance with the provisional measures Order by 25 May
2015. Both parties have done so.
IV.

1.32

Structure of the Memorial

Ghana·s Memorial consists of nine (9) volumes. Volume I comprises the main text of

the Memorial. together with the most significant maps and figures . Volume II contains a full
set of maps and figures. Volumes Ill to IX contain documentary annexes arranged in the
following order: Volume 111 Exhibits (Annexes 1-17); Volume IV Exhibits (Annexes 18-34);
Volume V Exhibits (Annexes 35-62A); Volume VI Exhibits (Annexes 63-83); Volume VII
Exhibits (Annexes 84-87); Volume VIII Exhibits (Annexes 88-96); and Volume IX Exhibits
(Annexes 97-108).
1.33

The main text of the Memorial , Volume I, consists of six Chapters, including this

Introductory Chapter, followed by Ghana 's Submissions.
1.34

Chapter 2 addresses the geographical and geological circumstances pertinent to the

dispute and gives a brief overview of the oil concession, exploration and drilling practices of
the two Parties, which each carried out on its side of the customary equidistance boundaryand only on its side of that boundary- for nearly half a century, without protest by the other
Party.
1.35

Chapter 3 describes the long-standing mutual recognition and agreement between the

Parties as to the principle of equidistance and its application leading to the identification of
the customary equidistance boundary, as applied by the Parties for almost five decades. This
maritime boundary is reflected in the Parties· laws, maps, agreements, official statements,
and practice. The Chapter then sets out Cote d"lvoire ' s recent attempts to abandon its longstanding adherence both to the equidistance principle and the customary boundary.
1.36

Chapter 4 addresses the location of the land boundary terminus at BP 55 and the

delimitation of the territorial sea from that point, by an equidistance line. The Chapter
describes the agreement the Parties reached in December 2013 on more precise coordinates
of the LBT, BP 55. The Chapter then describes the tacit agreement- reflected in the Parties·
laws, official statements, maps, concession contracts and oil-related practices over a 50-year
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period- on an equidistance-based boundary line from BP 55 for a distance of 12 M through
to the outer Iimit of the territorial sea.
1.37

Chapter 5 addresses the delimitation of the EEZ and continental shelf up to 200 M,

and especially the Patties· agreement on the customary equidistance boundary within this
area. The Chapter examines the international jurisprudence to support the existence of a tacit
or defac/o agreement on the maritime boundary. and further demonstrates that the customary
equidistance boundary is. in any event. an equitable solution. The C hapter also addresses the
application of the principle of estoppel to Cote d"lvoire·s attempt, after 2009, to retreat from
the representations it had made over many decades with regard to the existence and location
of an agreed maritime boundary, which have been relied upon by Ghana and its investors to
their detriment.
1.38

Chapter 6 addresses the Patties· entitlements in, and the delimitation of, the

continental shelf beyond 200 M. It describes the Parties' respective entitlements as reflected
in their submissions to the CLCS, and the recommendations made by the CLCS, which
confirm the submissions made by Ghana. The Chapter demonstrates that, as ITLOS held in

Bangladesh/Myanmar, there is but one continental shelf, and normally the method of
delimitation within 200 M should be applied to the area beyond that distance. On this basis,
the Chapter shows that the customary equidistance boundary line that separates the Parties·
maritime spaces within 200 M should be extended beyond 200 M, along the same azimuth, to
the limits of national jurisdiction. The Chapter also addresses the Special Chamber' s
jurisdiction to delimit the full extent of the continental shelf.
1.39

The Memorial concludes by setti ng out Ghana·s Submissions.
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CHAPTER2
GEOGRAPHICAL AND GEOLOGICAL CIRCUMSTANCES
2.1

This Chapter sets out the geographical context in which the delimitation of the

maritime boundary between Ghana and Cote d"lvoire in the Atlantic Ocean within 200 M is
to take place (Section I), and the geographical and geological context for the delimitation
beyond 200 M (Section 11). It then describes the maritime boundary. following an
equidistance line which , although not formally adopted by treaty, was recognised and
respected by both States for half a century, and regarded by both countries as an equitable
boundary in light of the particular geographical circumstances of the area (Section Ill). The
Chapter concludes with a brief history of the Parties' offshore oil activities - including
concessions, exploration, drilling and production - all of which were conducted over a 50
year period by each Party solely on its side of the historically-recognised boundary line,
without protest of any kind from the other Party (Section IV). The facts and circumstances
giving rise to the historically-agreed equidistance boundary, including the oil-related
practices of the Parties, are examined in greater detail in Chapter 3.

I.

Geographical Circumstances

A.
2.2

General Information

Ghana and Cote d"lvoire are West African States, bordering the North Atlantic Ocean,

on the Gulf of Guinea. The two States are separated by a 720 km land boundary that was
established by a series of Agreements between Great Britain and France in the period
between the late I 880 's and 1926. 13 These agreements covered the entire land border, from
north to south, culminating on the coast at Boundary pillar (BP) 55. In December 2013 ,
Ghana and Cote d'Ivoire reached agreement on the precise geographical coordinates of BP
55, which constitutes their land boundary terminus. A modern political map is shown at
Figure 2.1. As may be seen, Ghana has land boundaries with three countries: Togo in the

east, Burkina Faso in the north. and Cote d' Ivoire to the west. Apart from its land boundary
with Ghana, Cote d'Ivoire shares boundaries with Liberia to the southwest; Guinea to the

13
See United States Department of State, International Bo11nda1 y Study No. I38: Cote d 'Ivoire (fvo,y Coast) Ghana Bo11nda1y (l6 July 1973), pp. 2-3. MG, Vol. VI , Annex 82.
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northwest; Mali to the north-northwest; and Burkina Faso to the north-northeast. To the
south, both countries face the Gulf of Guinea in the North Atlantic Ocean.
S'W

BURKINA
FASO

'""

S'N

(optThtttl'vinrs

West Africa Rl!gion

•
•

--=.::..~-JO

MIO

1•

100

Gulf of Guinea

150

)W

-

·~

O'

Fcx purposf!s of ,1/unration only
O'

Figure 2.1. West Africa Region
2.3

Ghana 's land territory covers an area of approximately 239,460 square kilometres,

with its capital in Accra. It has a population of approximately 27 million. Ghana became an
independent State on 6 March 1957, when the United Kingdom relinquished control over the
Colony of the Gold Coast and Ashanti, the No1thern Territories Protectorate, and British
Togoland. Ghana was the first sub-Saharan country in colonial Africa to gain its
independence. It has a democratically elected President and Parliament, and an independent
judiciary with a legal system based significantly on English common law. Its official
language is English.
2.4

14
Today, Ghana is a lower-middle income developing country, with a per capita GDP

of US$ 1,427. 15 The agriculture, forestry and fishing sectors are the largest sectors of
employment, employing 41 .6% of the working population. Traditionally, cocoa has been the
14
World Bank, Ghana Overl'iew: Strategy (last updated 22 April
http ://www.worldbank .org/en/country/ghana/overv iew (accessed 24 August 20 I5).

20 I5)

availab le

at

15
Ghana Statistical Service, Statistics for Development and Progress, Revised Gross Domestic Product 20 I./
(January 2015) (hereinafter "Revised Gross Domestic Product 20/4" ), p. 3. MG, Vol. Ill , Annex 11.
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second largest foreign exchange earner after gold. 16 According to World Bank estimates, the
national poverty rate was 24.2% in 2012, down from 31.9% only six years earlier.

17

The

downward trend in poverty coincides with the growth of Ghana's oil industry. Maritime
activities, including oil production and fi sheries, are vital to Ghana's economy.
2.5

Cote d. lvoire · s land territory extends over an area of approximately 322.463 sq uare

kilometres. Its population is abou t 2 1 million. 18 and its capital is Yamoussoukro. Cote
19
d"Ivoire achieved its independence from France in on 7 Aug ust 1960. Its legal system is

based on French civil law and its offici al language is French. Like Ghana, Cote d"Ivoire is a
20
lower-middle income developing country. with a per capita GDP of US$ 1,220. It is heavil y

dependent on agriculture (primarily cocoa and coffee) and related activities, which engage
roughly two-thirds of the population. 21 Cote d' Ivoire, too, has a significant offshore oil
industry, which contributes to its national economy.
B.
2.6

Coastal Geography

Ghana' s coastline extends for a length of 555 kil ometres along the Gulf of Guinea,

from its land boundary terminus with Cote d'Ivoire in the west to its border with Togo in the
east. Ghana' s coast is mostly a low, sandy shore backed by plains and scrub and intersected
by several rivers and streams, most of which are navigable only by canoe. Between the land
boundary termi nus with Cote d' Ivoire and the change in the coast' s angle near Axim, a
distance of some 95 km , Ghana· s coast extends to the southeast. There are no irregular or
anomalous features along this stretch of coast. In particular, there are no sharp turning points,

16
Mini stry of Finance & Econom ic Planning of the Republic of Ghana, Eurobond Issue Prospectus (20 15)
available at
http://www.mofep.gov.gh/sites/default/ti1 es/news/NYC LIB2_ I0524838_ v 15_ Ghana_Prospect us.pdt

17
World Bank, Dato: Ghana (undated), availab le at http://data.worldbank.org/country/ghana (accessed 24 Jul y
2015) (hereinafter "World Bank, Data: Ghana").
18
United States Central Intelli gence Agency,· The World Foe/book: Cote d 'Ivoire, available at
12 August 2015)
https://www.c ia.gov/library/publications/the-world-factbook/geos/iv.html (accessed
(herei nafter "11te World Fae/book: Cote d 'Ivoire"). MG, Vol. YI , Annex 81.
19
A colony of Cote d' Ivoire was establi shed by the French in 1893 following which it became part of French
West Africa (Afrique occidentale franyaise) . On 4 December 1958, Cote d' Ivoire became an autonomous
republic within the French Community before its independence in I960.

20

The International Bank for Reconstruction and Development/The World Bank, Doing Business 201./:
Economy Pro.file: Cote d 'Ivoire (I Ith Ed., 20 13), p. 5. MG , Vol. VII, Annex 87.

21

The World Foctbook· Cote d 'Ivoire. MG , Vol. VI , Annex 81.
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no promontories or peninsulas, and no offshore features such as rocks or islets. The coast
here consists entirely of smooth, low-lying sandy beach, backed by vegetation . It is morphostatic and is not subject to significant erosion, accretion or other morphological change. From
Axim, the coast continues in a more southerly direction to Cape Three Points. The coast then
changes direction at Cape Three Points, and runs generally to the no1theast for another 430
km until it reaches the border with Togo. The 121 km of coastline between the border with
Cote d"lvoire and Cape Three Points is the only part ofGhana·s coast that faces the area to be
delimited in these proceedings. Figure 2.2 below shows recent photographs. to illustrate the
Ghanaian coast in this area.

Ghana coast, 3 km east of Land Boundary Terminus (LBT)

Ghana coast east of LBT, source: Google Earth, August 2015

Figure 2.2. Ghana's Coastline Near land Bounda,y Terminus
- 16 -
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Cote d' lvoire' s coast is similar in nature to Ghana ' s. It extends from the border

between the two States for a length of some 525 km to the west, until it meets Cote d' Ivoire's
border with Liberia. For the first 98 km , the lvorian coast runs in a north-westerly direction
co-linear with Ghana ' s coast; from there it runs to the west for 210 km; and then it turns to
the southwest for the final 215 km before the boundary with Liberia. The first and second
segments, which are those closest to the land boundary terminus with Ghana, consist mainly
of smooth stretches of sandy beach backed by vegetation. Like Ghana, Cote d ' lvoire · s coast
is devoid of sharp turning points, promontories, peninsulas or offshore features, and is not
subject to abnormal erosion or accretion. Recent photographs of Cote d' lvoire's coast in the
vicinity of the LBT are shown below in Figure 2.3.

View toward C6te d'Ivoire from the Land Boundary Terminus (LBT)

C6te d'Ivoire coast west of LBT, source: Google Earth, August 2015

Figure 2.3. Cote d'lvoire's Coastline Near Land Boundary Terminus
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It follows from this coastal geography that the configuration of the coasts of the

Parties is regular, without anomalous features or characteristics. It poses no particular
difficulties for the delimitation of the maritime boundary. The unexceptional nature of the
coastal geography explains why both Parties have so easily - and for so many decades agreed on the principle of equidistance and identified an equidistance line to constitute their
maritime boundary and divide their respective maritime areas.
II.

2.9

Offshore Geology and Geomorphology

The offshore region is characterised by a narrow physical continental shelf reaching a

depth of 200

111

only about 17 M (30 km) offshore, dropping off sharply from the 75

contour. From this point the margin deepens rapidly such that the 4,000

111

111

depth

water depth

contour is less than I00 M offshore. The offshore area is also characterized by a deep canyon
(The Trou Sans Fond Canyon), which divides the shelf in two just south of Abidjan. Here,
water depths of 500
2.10

111

occur at a distance of just 3 M offshore. (See Figure 2.4.)

This part of the continental margin is a sheared margin, formed as the South

American tectonic plate slid westward away from the African plate during the formation of
the Atlantic Ocean about 130 million years ago . While most of the West African margin is
straight, trending east-west, with steep continental slopes, there are a number of fracture
zones across the Gulf of Guinea, forming deep-sea ridges. The northernmost of these, the
Cote d' Ivoire/Ghana (CIG) Marginal Ridge, extends westward into the Romanche Fracture
Zone. Th is runs in a south-westerly direction, from about 60 M south of Cape Three Points,
and is the basis for the natural prolongation of the Ghanaian landmass producing its
entitlement to a continental shelf beyond 200 M. 22

22
Republic of Ghana, Submission for !he Establishmenl ~f the Outer limils of the Contine nlal Shelf of Chana
pursuanl lo Arlicle 76, paragraph 8 of !he United Na/ions Convention on the lmv of the Sea. Execulive
Summa,y (28 Apri l 2009) (hereinafter "Rep ublic of Ghana, Submission to the CLCS'), p. 4. MG , Vol. VI ,
Annex 74. See also UN Convention on the Law of the Sea, Comm ission on the Limits of the Continental Shelf,
Summa,J1 ~f Recommendalions ~f !he Commission on the limits of the Continental Shelf in Regard lo !he
Submission Made by Chana on 28 April 2009: Recommendations prepared by !he Subcommission es/ablished
for the consideralion of !he Submission made by Ghana, adop!ed by !he Subcommission 28 Februa,y 21) I./ ;
adopled by the Commission, wilh amendmenls. on 5 September 2/J/4 (hereinafter "CLCS, Summa,y of
Recommendalions" ), p. 7. MG, Vol. VI , Annex 79.
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Figure 2.4. Regional Tectonic Setting

2.1 I

During the continental break-up, deep sedimentary basins formed along the margin.

the most important being the Tano Basin (which extends to the west into the lvorian Basin),
between the major fracture zones. Large thicknesses of deep-water Cretaceous sediments
accumulated in these basins, giving rise to the oil discoveries in both Ghana and Cote
d' Ivoire.
2.12

Both Ghana and Cote d' lvoire consider themselves to have entitlements to a

continental shelf beyond 200 M. Both have also made submissions on the outer limits of their
continental shelves to the CLCS pursuant to Article 76(8) of the Convention. Neither Party
has objected to the submission made by the other.
- 19 -
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Ghana submitted its claim on 28 April 2009, covering "two extended continental shelf

polygons." These are referred to in its submissions as the "Eastern Extended Continental
Shelf Region" and the "Western Extended Continental Shelf Region".23 While both of
Ghana's claims were to the east of the equidistance boundary long agreed with Cote d"lvoire,
only the Western Extended Continental Shelf Region has a bearing in this case. as it is
adjacent to the outer continental shelf of Cote d. lvoire.
2. I4

On I0 March 2014. the CLCS Subcommission appointed to assess the outer limits of

Ghana·s continental shelf presented its recommendations to the Commission. These
recommendations were accepted by Ghana on the same day. The recommendations endorsed
the outer limit points submitted by Ghana, although they refrained from considering the last
(most westerly) point so as not to prejudice the delimitation of the boundary with Cote
d' lvoire in that area. On 5 September 20 I4, the CLCS adopted the Subcommissio1fs
recommendations in respect of Ghana' s claims, "agree[ing] with the determination of the
fixed points .. . establishing the outer edge of the continental margin of Ghana". 24 As set out
in Chapter 6, it follows by operation of Article 76(8) of the Convention that the
recommended outer limits of Ghana 's continental shelf beyond 200 M are now final and
binding
2.15

Cote d' Ivoire made its full submission to the Commission, after Ghana, on 8 May

2009. It only asserted claims west of the equidistance boundary with Ghana. Cote d' Ivoire
has not yet received recommendations from the Commission, nor has a Subcommission been
established. According to the submission, Cote d' Ivoire's relevant continental shelf beyond
200 M encompasses a polygon-shaped area, which it refers to as the " Eastern Extended
Continental Shelf Region".25
2. I6

Chapter 6 addresses the Parties· submissions. Taken together, they have at least one

striking feature : the western limit of Ghana's continental shelf beyond 200 M and the eastern
limit of Cote d' lvoire' s claimed continental shelf are adjacent to one another, and fall on

23

Republic of Ghana, Submission to the Cl CS, p. 5. MG , Vol. VI , Annex 74.

24

CLCS, S111nma1 y of Recommendations, para. 61. MG, Vol. VI , Annex 79.

25
Republic of Cote d' Ivoire, Submission for the Establishment of the Outer limits (!f the Continental She([ (![
Cote d 'Ivoire pursuant lo Article 76. paragraph 8 (![ the United Nations Convention on the law of the Sea.
£recutive Summa,y (8 May 2009) (hereinafter "Republic of Cote d' Ivoire, Submission to the ClCS''), p. 6. MG ,
Vol. VI , Annex 75.
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either side of the historically-agreed equidistance line, as extended along the same azimuth.
(See Figure 6.3 following page 162).
III.

2.17

The Maritime Boundary

Since the late 1950s. Ghana and Cote d' Ivoire have repeatedly, consistently and

publicly accepted and respected a maritime boundary based on equidistance. Their common
practice and understanding of the course of the maritime boundary has been reflected in a
multitude of maps, laws and public statements (including to the international community). as
well as other actions overs many decades. In particular, until 2009, the practice of both States
with respect to petroleum concessions and maritime activities on both sides of the boundary
(including seismic surveys and drilling), reflected a boundary based on equidistance. This
long-standing and consistent practice, which reflected a mutual agreement, was only brought
into question by Cote d' Ivoire in 2009. Prior to this, there had never been any disagreement
between the Parties since the time of their independence, and there was no dispute as to the
existence of the equidistance-based maritime boundary. The dispute, which is at the heart of
this case, was occasioned by a change of position adopted by Cote d'Ivoire .
2.18

In 2009, Cote d' Ivoire unexpectedly departed from its longstanding practice: whilst

agreeing that the customary equidistance boundary had been in use by both Parties for an
extended period of time, Cote d' Ivoire put forward a meridian-based approach for maritime
delimitation. It appears that the proposal was advanced without much reflection or thought: in
the course of bilateral negotiations over the following 5 years, Cote d'Ivoire made no less
than three other boundary delimitation proposals, none of which were based on equidistance.
After repeated attempts to settle the dispute diplomatically, and in the face of Cote d'lvoire' s
unilateral abandonment of the customary equidistance boundary and the constant changes of
position taken thereafter, Ghana was compelled to resort to arbitration in September 2014.
2.19

Chapter 3 provides a full account of the long-standing agreement that has existed

between the Parties on their maritime boundary, as reflected in their laws, concession
agreements, and maps. It also sets out their official statements regarding the agreed
equidistance boundary, both to each other and to the international community. And it offers
an account of Cote d' lvoire·s sudden and unexpected change of position in 2009, which was
communicated only privately to Ghana in the course of bilateral negotiations. Cote d'Ivoire
- 21 -
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did not make its new position known to its own concessionaires - or to the public - for
another two years, unti I 20 I I.
2.20

Cote d"lvoire·s initial change of position in February 2009 marks the critical date on

which it can be said that a dispute first emerged or crystallized between the Parties. as it was
only then, for the first time. that the Parties expressed different views as to what until then
had been a long-agreed maritime boundary. An y and all self-serving activities undertaken by
Cote d"lvoire with respect to the maritime boundary after this date lack legal relevance for
purposes of determining where the boundary lies. As the International Cou,t of Justice
explained in the Indonesia/ Malaysia case:
[I]t cannot take into consideration acts having taken place after the date on
which the dispute between the Paities crystallized unless such acts are a
normal continuation of prior acts and are not undertaken for the purpose of
improving the legal position of the Party which relies on them. 26
2.21

This statement of principle was repeated in Nicaragua/Honduras, where the Court

stated that:
[T]he significance of a critical date lies in distinguishing between those acts
performed a titre de souverain which are in principle relevant for the purpose
of assessing and validating efjectivites, and those acts occurring after such
critical date, which are in general meaningless for that purpose, having been
carried out by a State which, already having claims to asse1t in a legal dispute,
could have taken those actions strictly with the aim of buttressing those
claims. Thus a critical date will be the dividing line after which the Parties'
21
acts become irrelevant for the purposes of assessing the value of f!!Jectivites.
2.22

Cote d"lvoire·s abandonment of the long-agreed boundary in February 2009 is thus

the critical date when the dispute between the two States crystallized. Since that date, Cote
d"Ivoire has undertaken a number of activities and actions that are self-serving in nature and
cannot be accorded any legal relevance. These acts, including its alterations of maps and its
designation of new concession blocks to the east of the historical equidistance line do not
represent the normal continuation of prior acts. They can have no legal consequence, and are,
as the ICJ put it, •'irrelevant"". On the other hand, all of Cote d"lvoire 's acts that occurred after

26

Sovereignty Over P11/a11 Ligitan and P11la11 Sipadan {Indonesia/ Malaysia) , Judgment, ICJ Reports 2002

p. 625, para. 135.
27

Territorial and Maritime Delimitation between Nicaragua and Honduras in the Caribbean Sea (/l'icaragua v.
llondurm) , Judgment. ICJ Reports 2007, p. 659 (hereinafter " Nicaragua v. Honduras, Judgment"), para. 117.
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its change of position in 2009 and which confirm the continuation of its prior, longstanding
position - including its official maps published between 20 IO and 2012 which depicted the
customary equidistance line as the international boundary with Ghana - are highly relevant.
These acts are described in Chapter 3.
2.23

It is noteworth y that. while there is now disagreement between the Parties as to the

course of the maritime boundary. they are in agreement on three significant issues:
•

First, they agree that the delimitation of their boundary should be conducted on
the basis of Articles 15, 74, and 83 of UNCLOS;

•

Second , they agree on a delimitation commencing from the LBT at BP 55 ; and

•

Third, they agree on the co-ordinates of the LBT at BP 55 , as jointly surveyed by
them. 28

IV.

Oil Concessions, Exploration and Exploitation

A.
2.24

Ghana

Ghana awarded its earliest concession covering offshore areas in I956 to the Goid

Coast Gulf Oil Company, from around the time of independence. This covered I00 square
miles of land and I 00 square miles of lagoon and coastal waters in the southwest of the
country, bordering Cote d' Ivoire. The offshore paii of the concession was bounded on the
east and west by lines perpendicular to the straight coastl ine extending about 3M offshore the limit of the territorial sea at the time. (Figure 4.2 at page 97 sets out the map
accompanying the Gold Coast Gulf Oil concession in I956.)
2.25

In I968, Ghana divided its maritime territory along the full length of its coast into 22

concession blocks, to be made available for lease to petroleum companies. Offshore activity
commenced actively in the 1970s, with several companies obtaining exploration rights. Block
I was the western-most block. Its western boundary followed an equidistance line that over

time was to become the customary line used consistently by both Parties to delimit their
offshore concessions, with Ghana awarding concessions only to the east and Cote d' Ivoire

28

fo{,-a , Chapter 3, Section IV.
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awarding them only to the west. Figure 3.3 at page 34 sets out the 22 blocks and identifies
Block 1.29
2.26

Fourteen wells were drilled offshore in the first two years of the 1970s. In 1970, the

Tano 1- 1 di scovery was made by Volta Petroleum. The South Tano I S-1 X discovery was
made in 1978 by Phillips Petroleum; and in 1979, Phillips made the No rth Tano IN-I X
discovery. 30 These finds spurred further searches for oi I and gas. By 1978. twenty-seven
we ll s had been drilled offshore Ghana. 31 respecting the equidistance line recognised by
Gha na and Cote d'Ivoire.
2.27

In the early 1980s, Ghana embarked upon a programme to accelerate the pace of

petroleum exploration and development. This resulted in the reorgani sation and restructuring
of the petroleum sector. New legislation, which included an exploration and production law,
was enacted. The Ghana National Petroleum Corporation (GNPC). a national oil corporation.
was set up. 32 It was established as a strategic commercial vehicle to undertake the
exploration, development, production and disposal of petroleum either on its own or in
assoc iation with other parties. It was also a vehicle through which Ghana would develop
comprehensive nationa l capac ity in all areas of the oil and gas industry. 33
2.28

In 1984, a reference map for the offshore area of Ghana on the basis of which

petroleum concessions wo uld be awarded was produced by the Minister responsible for
petroleum. This reference map had a grid system made up of quadrants and blocks. The
western-most limit of the blocks coincided with the customary equidistance line. Throughout
thi s period and into the I990's, exploration activities in the form of seismic data acquisition,

9
' /\lap of Ghana Showing the 22 Qfj.i·hore Oil Concessions fin /968} in G. 0. Kesse, "The Search for Petroleum
(Oi l) in Ghana", Ghana Geological Survey, Report No . 78/1 ( 17 July I978), p. 8 (herein after " /\lap ~f Ghana
Showing the 22 Off5hore Oil Concessions fin 1968/"). MG, Vol. 11, Annex M20. See also G. 0. Kesse, "The
Search for Petroleum (Oil) in Ghana", Ghana Geological Survey, Report No. 78/1 ( 17 July 1978) (hereinafter
"The Search for Petroleum (Oil) in Ghana"), pp . 7-10. MG , Vol. VIII , Annex 95.
JO IH S Inc . (IHS), Basin Monitor: Cote d 'Ivoire Basin: Cote d 'Ivoire, Liberia, Ghana (March 2011) (hereinafter
" Basin Monitor · Cote d 'Ivoire Basin: Cote d 'Ivoire, Liberia, Ghana" ), p. 8. MG, Vol. VII , Annex 86.

JI

"The Search for Petroleum (Oi l) in Ghana", p. 20. MG, Vol. VIII , Annex 95.

32

Republic of Ghana, Act No. 64 on Nat ional Pet roleum Corporation Law, 16 June 1983, published in 71ie
Ghana Gazelle (5 August 1983) (herei nafter "Republic of Ghana, Act No. 64"). MG. Vol. Ill , Annex 4
(establi shed G PC).
33
Republic of Ghana, Ghana National Petroleum Corporation, Law on Petroleum Exploration and Production
(PNDCL 1984), MG , Vol. Ill , Annex 5, which repealed the provisions of the Minerals Act (Act 126)( 1962) that
applied to petroleum and governed exp loration and production activities.
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processing and interpretation, various geological and engineering studies and drilling of
exploratory wells continued in Ghana 's coastal and offshore sedimentary basins including the
Tano basin. This resulted in the gathering of substantial data. The first 3 D seismic data was
acquired over the South Tano field. In all cases, these activities respected the customary
equidistance line.
2.29

Ex ploration activity intensified from the mid-I 990s. and saw a shift of focu s from

shallow water to deep water areas offshore. The increased activity in these deep water areas
resulted inter a/ia from discoveries at four deep water wells drilled between 1999 and 2003. 34
Since the early 2000s, international oil companies and GNPC have unde1taken extensive
activities including the acquisition. processing and interpretation of new seismic data and
drilling. Old data was reprocessed and reinterpreted, and geological and engineering studies
were carried out. This led to significant discoveries in Upper Cretaceous reservoirs in deep
water in the Jubilee and TEN fields. 35
2.30

In 2007, the first significant oil discovery was made in the Jubilee field . As a result of

intense investment, activities there evolved from exploration, assessment, and development to
commercial production of oil in December 20 I0. 36 The 2007 discovery also led GNPC, and
its partners to intensify their investment in exploration activities in the area surrounding the
discovery. Tullow has spent nearly US$ I billion dollars. 37 As a result of continued
investment and development, the TEN field is scheduled to begin production in mid-20 I6. 38
2.31

As elaborated in the following Chapters, all of Ghana "s offshore oil concessions,

exploration activities (including seismic surveys), development and production have taken

34

M. 0. Boateng, Oil Exploration and Production in Ghana, presented at the National Forum on Oil and Gas
Development (25-26 February 2008), pp. 9-12. MG , Vol. IX, Annex 102; UN DP/World Bank Energy Sector
Assessment Program, Ghana: Issues and Options in the Energy Sector Report No. 6234-GH (November 1986).
MG , Vol. VI , Annex 83; N. Boakye Asafu-Adjaye, "Exploration History of Ghana", "Hydrocarbon Potential of
Gbana", in Ghana National Petroleum Corporation (GNPC), Sy mposium on Ghana 's Hydrocarbon Potential (27
June 1995). MG, Vol. Ill , Annex 16.
35

Basin Monitor: C61e d "Jvoire Basin: Cote d"/voire, Liberia, Ghana, General , p. 14. MG, Vol. VII , Annex 86.

36

Ibid , Overview, p. 17.

37

Statement of Paul Mc Dade on behalf of Tullow Oil pie. ( I8 Mar. 20 I5) (hereinafter "Statement of Tullow")
(previously submitted in Ghana PM , Vol. Ill , Annex S-TOL), para. 33. MG, Vol. VI , Annex 73.
38

Ibid , para. 30.
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place to the east of the customary equidistance boundary, and have been premised on the
mutual recognition and acceptance of that boundary by both Parties.
B.
2.32

Cote d'Ivoire

As with Ghana. after early activity in the 1950s and 1960s. Cote d'lvoire· s offshore

petroleum activities began in earnest in the 1970s. From the time of independence Cote
d. lvoire adopted a consistent position. One of its earliest offshore licenses was awarded in
1970 to an Esso-Shell consortium and extended seaward approximately to the 200

111

isobath.

It is depicted in Figure 3.5 at page 37. Both the concession agreement and an implementing
decree issued by the President of Cote d' lvoire identified the easternmost limit of the
concession area as being the border with Ghana. It followed an equidistance line.
2.33

In 1975, Cote d. lvoire established PETROCI (Sociele Nalionale d 'Operalions

Pelrolieres de la C61e d 'Ivoire) as a wholly owned government oil and gas entity. Its function

has been to manage and supervise the Government's interest in the petroleum industry, and to
spearhead the search for commercial oil and gas either alone or through joint ventures.39
2.34

The period between 1975 and 1990 saw intensive lvorian activity, resulting

111

numerous concessions and over I00 wells drilled offshore. A number of commercial fields
were discovered, resulting in production from the Belier and Espoir fields . Oil companies
carried out exploration and development activities, including the acquisition of 2D and 3D
seismic profiles onshore and offshore. 40 Sectoral policy reforms in the early 1990s resulted in
several production sharing contracts. This period also saw the remapping of Cote d. lvoire's
entire sedimentary basin and the redefining of new blocks. 41
2.35

All of Cote d'lvoire·s oil-related activities, from the 1970s through to 2009, were

consistent with the acceptance of and respect for an agreed maritime boundary with Ghana,

39

lnfi-a, paras. 3.36-3.39, 5.65.

0

Societe Nationale d'Operations Petrolieres de la Cote d'Ivoire (PETROCI), Cote d 'Ivoire 1993 Petroleum
Eva/z,ation Concessions ( 1993) (hereinafter "Crite d 'Ivoire 1993 l'etrole11111 Evaluation Concessions"' ), p. 3.
MG. Vol. V, Annex 37; Ac1ivites l'e1rolieres en Cote d 'Ivoire /Oil and Gas Activities in Cote d 'Ivoire!
(undated), available at http:llsan.capitalafrique.comlcnitie.ci/files/uploadl 1280167377481.pdf (accessed I
September 2015) (hereinafter "Oil and Gas Activi1ies in Cote d 'Ivoire'"), pp. 12-16. MG, Vol. IX , Annex I05.
See also ESMAP, Aji-ica Gas Initiative: Cote d 'Ivoire, Vol. 5, Report 24010 I (February 200 I), pp. 1-3. MG,
Vol. VI , Annex 84.

'

41

Oil and Gas Activities in Cote c/"lvoire, pp. 17-19. MG , Vo l. IX, Annex I05 .
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one that followed an equidistance line. As set out in the following Chapter, Cote d"lvoire·s
oil concessions, exploration , development and production were all carried out exclusively to
the west of the boundary with Ghana for a lmost half a century until Cote d ' lvoire ·s change of
pos ition in 2009.
2.36

The oil-related practices o f the Parties. and their significa nce in terms of

demonstrating an agreement on th e maritime boundary. are mo re fully add ressed in the next
C hapter.
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CHAPTER3
THE CUSTOMARY EQUIDISTANCE BOUNDARY: HISTORY OF THE PARTIES'
AGREEMENT

3.1

Ghana and Cote d"lvoire have not formally delimited their common maritime

boundary. However. over a period of approximately half a century (from the mid-I 950s until
2009) the repeated statements, representations. acts and omissions of both States have
unambiguou sly and consistently reflected two central points.
3.2

First, both States have explicitly accepted the general and well-establi shed principle

of equidistance as the appropriate and equitable approach to the delimitation of their maritime
boundary, in accordance with international law.
3.3

Second, both States have acted on the basis that the principle of equidistance should

and does specifically apply to the delimitation of their common maritime boundary. They
have, as a result, for many decades recognized and respected their boundary as following an
equidistance line, commencing from the land boundary terminus at BP 55, and have made
public representations to this effect. on which both parties have placed reliance. Ghana refers
to this line as the "historically agreed" or "customary" maritime boundary.
3.4

For over five decades, both Ghana and Cote d' lvoire have greatly benefited from the

stability of their mutually agreed maritime boundary. It has allowed each of them to develop
a solid petroleum industry on which to ground their economic development for future
generations. Both States have also, along with their concessionaires, invested heavily in the
development of their agreed maritime areas in the pursuit of future gains only now beginning
to be realized. Not surprisingly. the representations they have made throughout those
decades, as well as their conduct towards third States, multilateral organizations, and
international oil companies, have all been premised on their publicly articulated belief that
Ghana and Cote d' Ivoire recogni ze the customary equidistance boundary.
3.5

Nonetheless, during the course of recent diplomatic negotiations, initiated with a view

to formalizing the Parties· long-standing and mutual recognition of the customary
equidistance boundary, Cote d' Ivoire unexpectedly acted to change its position . Repudiating
the customary boundary, the application of the principle of equidistance and its own public
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representations made over the course of more than five decades. Cote d"lvoire newly claimed
that the boundary should be delimited by the application of a meridian line (a claim made in
2009), and then a different meridian line (a claim made in 20 I0). It then changed position
again. abandoning its own meridian proposal asserting instead a "bisector-based" approach. It
made two different claims on this basis, first in 2011 and then in 2014. These sudden and
then frequent changes of position. after a shared history of agreement, have put in jeopardy
the stability of the States" relations with each other and third parties. These changes also
threaten to undermine the many significant investments that Ghana and its partners have
made over several decades, based on the understanding that the maritime area Cote d"lvoire
newly claims fell within Ghana·s sovereignty or sovereign rights. They also contrast with the
spirit of cooperation and good neighbourliness that has long governed the relations between
the two States, particularly with regard to petroleum-related activities in their respective
maritime areas.
3.6

This Chapter provides a detailed examination of the facts and evidence that reflect the

existence of the mutuall y-agreed equidistance boundary between Ghana and Cote d' Ivoire. In
so doing, it describes the different stages of development of both States· offshore oil
activities. Over some five decades, as offshore oil activities expanded to deeper waters in the
EEZ and continental shelf, both States were gradually called to consolidate their mutual
recognition of the customary equidistance boundary. With increased offshore activity, came
increased evidence, in the form of maps, agreements, correspondence, laws and reports (inter
alia), showing the States· shared recognition, understanding and application of the customary

boundary.
3.7

Section I provides a chronological overview of the laws, concession agreements and

maps that show the Parties· agreement on the customary equidistance boundary for the last
fifty years. Section II then focuses on the official statements made by both States, further
confirming the customary boundary. Section III describes Ghana·s consequent reliance on
Cote d"lvoire·s representations and sustained conduct. Lastly, in light of all these facts,
Section IV concludes by examining Cote d' lvoire' s shifting conduct from its longstanding

recognition of the customary equidistance boundary to its recent and unexpected repudiation
during the Parties ' diplomatic discussions.
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I.

Laws, Concession Agreements and Maps Reflecting the Parties' Agreement on
the Customary Equidistance Boundary

A.

1950s & 1960s: Early Ex ploration and Preparation of the Offshore Legal Framework

3.8

Since offshore exploration in Ghana and Cote d" lvoire began in the I 950s. it has

followed similar pattern s of activity that essentially consi sts of cycles of award and
42
These cycles often resulted in the States
relinquishment of concession licenses.

reconfiguring individual concession blocks, revising their lega l frameworks. and promoting
concession oppottunities internationally - along with the maps, agreements and laws that
accompanied these activities. All of this evidence, from the earliest days of offshore oil
activity until the dispute leading to these proceedings, consistently renected the Parties·
mutual acceptance and application of the customary equidistance boundary.
3.9

The origins of the offshore oil exploration and exploitation activities by both States

can be traced back to the mid-I 950s. In 1952, Cote d' Ivoire conducted a first exploration
survey in its territorial waters. 43 In 1957, Cote d'Ivoire granted its first concessions covering
the whole of the Tertiary and Mesozo ic basin and drilled its first offshore exploration well
(see Figure 3.1 ). 44 The concession extended three miles offshore (the limit of the territorial
sea at the time). Most impottantly, while the concession 's western limit was bounded by the
6° W meridian, the eastern limit of Cote d' lvoire' s first concession already applied an
equidistance line with Ghana.

42

These cycles are driven by several factors, such as the state of the global economy (in pa11icular, the
fluctuation of international oil prices); the stability of the national political environment; or the technological
developments enabling international oil companies to reeva luate their old acreage, which in turn can lead to new
explorations in deeper waters.

43

See Societe Nationale d' Operations Petrolieres de la Cote d' Ivoire (PETROCI), llistorique /Histo1Jij
(undated), available at http://www.petroci.ci/index. php?numlien= l 1 (accessed 24 August 201 5) (hereinafter
"PETROCI, llisto,y" ). MG, Vol. IV , Annex 31 .
44

Societe A.fi'icaine des Pet roles. Cote D '/voire Exploration Concession, location Map and Structural Sketch
(Fig. 8) in H. D. Hedberg, "Petroleum Developments in Africa in 1957", Bulletin of the American Association 4
Petroleum Geologists, Vol. 42, No. 7 (July 1958). MG, Vol. II , M49; Vol. VIII , Annex 90. See also the
concess ion map from 1959 depicting Cote d' lvoire's extension of its onshore concessions several miles
offshore. FINAREP, Carte Petroliere de l 'A.fi'ique [Petroleum Map ~f A_fi'icaj (1959, France). MG , Vol. II ,
Annex M52.
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SOCIETE AFRICAINE DES PETROLES
COTE D'IVOIRE EXPLORATION CONCESSION
LOCATION f',IAP AND STRUCTURAL SKETCH
100 ..,,.._
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Figure 3.1. Cote d'Ivoire Exploration Concession, /957
3.10

Likewise, the western limit of the first concession granted by Ghana on its side of the

border matched the eastern limit of Cote d'lvoire·s first concession. The follow ing map
(Figure 3.2) 45 from the 1959 Bulletin of the American Association of Petroleum Geologists

sho ws how the licensed areas offshore of Ghana and Cote d' lvoire already reflected both
States· initial (and very early) recognition of the customary equidistance line.

45

Porlions of lvo, y Coos/ and Ghana (fig. 7) in H. D. Hedberg et al., "Petroleum Developments in Africa in
1958'', /3111/elin of/he American Associalion of'Pe1ro/e11111 Geologisls , Vol. 43 , o. 7 (July 1959). MG, Vol. II ,
M51 ; Vol. VIII. Annex 91.
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Figure 3.2. Cote d'Ivoire and Ghana Exploration Permit Areas, 1958

3. 11

On 6 March 1957, Ghana attained independence; Cote d' Ivoire became an

independent State on 7 August 1960.
3. I2

The early I 960s were marked by a decline of extractive industry activity in both

Ghana and Cote d' Ivoire. On the one hand, in 1963 the Gold Coast Gulf Oil concession was
relinquished so no offshore concessions were left in Ghana. Similarly, in I965, the
concession of Societe Africaine des Petroles (SAP) in Cote d'Ivoire was abandoned. By the
end of that year, no offshore concessions in either Ghana or Ivory Coast were active.
3.13

Conscious of the need to take active steps to revitalize the industry, Ghana began to

conduct seismic surveys in its territorial waters. It also updated the legal framework
regulating offshore extractive activities. In line with this initiative, in 1963, Ghana adopted
the Minerals (Offshore) Regulations and enacted the Territorial Waters and Continental Shelf
Act. 46

46

Republic of Ghana, The Mineral s (Offshore) Regulations, adopted 12 March 1963, publi shed in lhe Ghana
Gazelle (22 March 1963) reprinted in Basic Oil Laws & Concession Contracts, Supplement No. XVI ( I6)
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Then, in 1968, Ghana divided its offshore area into 22 new concession blocks,

including a western block, adjacent to Cote d'Ivoire, bounded by the equidistance line. The
two maps that follow (Figures 3.3 and 3.4), from the Ghana Geological Surve/ 7 and the
Bulletin of American Association of Petroleum Geologists, 48 respectively, reflect the offshore
Ghanaian concessions awarded in 1968 extending to the equidistance boundary with Cote
d' lvoire. Notably, the two maps already start to show both that Ghana's most western
concessions were bounded by the equidistance line, and that the equidistance boundary itself
began to extend seaward, beyond the concession limits.

..
,.

GHANA
0

Ml i<m.

'----l

Figure 3.3. Ghana's Ofjihore Oil Concessions, 1968

(Barrows, I 964). MG, Vol. III, Annex I; and Republic of Ghana. Act 175 on Territorial Waters and Continental
Shelf Act, 1963, adopted 19 April 1963. MG, Vol. III, Annex 2.
47 !v!ap of Ghana Showing the 22
O.ff.,hore Oil Concessions [in 1968]. MG, Vol. II, Annex M20; Vol. VIII,
Annex 95; see also Ghana Geological Survey, Ghanaian Oil Concessions, Offshore & Onshore (SRG,827A)
(1975, Ghana) (hereinafter "Cihanaian Oil Concessions, OIJ.,hore & Onshore (SRG/827A)"). MG, Vol. II,
Annex M22; 'The Search for Petroleum (Oil) in Ghana", pp. 7-9. MG, Vol. VIII, Annex 95.
48 Concessions
on Ghana con1ine111al she(f(Fig. 13) in L. D. Littlefield, "Petroleum Developments in Central
and Southern Africa in 1968", The American Association r!f Petroleum Geologists Bulletin, Vol. 53, No. 8
(August 1969) (hereinafter "Concessions on Ghana continental shelf'). MG, Vol. II, Annex M54; Vol. Vlll,
Annex 93.
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Figure 3.4. Ghana's Offshore Concessions, 1968
3.15

Along with the creation of the 22 new offshore blocks, Ghana amended Section 5 of

its Minerals Offshore and Territorial Waters and Continental Shelf Act of 1963. The
amendment changed the definition of "continental shelf," extending the shelf seaward from
its previous breadth out to the "depth of one hundred fathoms". 49
3.16

With the appropriate demarcation and legislation in place, Ghanaian exploration

activity restarted. Ghana awarded new licenses to a variety of oil companies along the whole
coast, out as far as the I 00 fathom line. To the east with Togo and the west with Cote
d'Ivoire, the concessions extended to cquidistance lines with both States. 50 In addition,
Ghana's licenses were granted under the condition that at least one well would be drilled by
the licensee, a clear indication of Ghana's certainty that those licensed areas were in its

Republic of Ghana. Territorial Water and Continental Shelf Act, 1963, (Amendment) Decree 1968, adopted
27 November l 968, reprinted in Basic Oil Laws & Concession Contracts, Supplement No. XXII (22) (Barrows,
1969). MG, Vol. 111, Annex 3.

40

°

5 Concessions on Ghana continental shell MG, Vol.11, Annex M54; Vol. VIII, Annex 93; Ghana (Fig. 15) in
A. Cortesini & J. R. Minner, "Petroleum Developments in Central and Southern Africa in 1971", The American
Association of Petroleum Geologists Bulletin, Vol. 56, No. 9 (September 1972). MG, Vol. II, Annex M55; Vol.
VIII, Annex 94.
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waters and shelf. 51 In December 1968, Ghana authorized Mayflower Volta Petroleum, the
52
local subsidiary of the Israeli National Oil Corporation, to drill in Blocks I and 2, its

westernmost offshore concession areas, adjacent to Cote d'Ivoire. Drilling in these areas,
close to the customary equidistance boundary, started as early as 1970, after Ghana
authorized drilling of the Tano 1-1 well. approximately 12.5 km east of the customary
boundary. 53
B.

1970s & 1980s: Offshore Development Activities Expanded Further into the EEZ and
the Continental Shelf

3.17

Ghana·s activities

Ill

the last part of the 1960s marked the beginning of the

revitalization of the oil industry in both States. The 1970s and 1980s saw substantial
development of offshore activities in areas beyond the territorial sea, activities that eventually
led to the first oil discoveries in the continental shelf of each country. The further clarification
of their legal framework, the institutional developments that accompanied such regulations,
and the numerous resulting agreements and maps, all indicate that Cote d' Ivoire and Ghana
sustai ned and reaffirmed their recognition of the customary equ idistance boundary. They then
extended it further into the EEZ and continental shelf.
1.
3. 18

Cote d 'Ivoire

The 1970s saw a boom in lvorian offshore exploration activities. This rebirth of

lvorian efforts to develop its oil industry during this period essentially relied on three pillars:
(I) the award of important oil concession agreements to international oil companies (notably,
Esso, Shell and ERAP Group); (2) the creation of its own State-owned oil company, the
Sociele Nationale d 'Operations Petrolieres de la Cole d 'Ivoire (PETROCI); and (3) the
further adaptation of its national legal framework with a view to enhance the promotion of
the lvorian basin and increase the valorisation of its hydrocarbon resources.

51

" The Search for Petroleum (Oi l) in Ghana" . MG, Vol. VIII , Annex 95.

52

/bid,p .1 0.

53

Ministry of M ines, Petroleum and Energy of the Repub li c of Cote d ' Ivoire, Strategic Development Plan 20112030: Project Sheets and Annex to the Oil and Gas Sector Report (December 2012) (here inafter "Strategic
Development Plan 2011 -2030: Pr(!ject Sheets and Annex to the Oil and Gas Sector Report" ). MG, Vol. V,
Annex 43 .
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A major milestone m the Cote d' lvoire' s offshore exploration activities was its

concession agreement with a consortium led by Esso, along with Shell and ERAP Group,
signed on 12 October 1970. In this important agreement with international oil companies,
Cote d' Ivoire identified, as the easternmost limit of the concession, the customary
equidistance line that represented the border with Ghana. 54 The agreement provided that the
concession was limited in the east by a line extending between points K and L. the
coordinates of which. as specified in the agreement, are provided in the footnote below 55 As
shown in Figure 3.5. the line extending between points K and L correspond s with th e
equidistance line.
rw

8"N

6'W

S'W

Cote d'lvoire's 1970
Concession to Esso

Source for mapped coordinates; Republic ofCOte d'Ivoire, Ottree 70-618
of l ~Oclober 1970Grantlng An Exclusive Petroleum ExplOl'at!on Permit
To Esso, Shell, & ERAP Group (RefersTo AreasGranted Under Conventfon
Of 12 Oc1ober 1970), reprinted in Basic Oil Lowi & Concession Con1rocts,
Supplamen1 No. XLVIII {48) (Barrows. 1977).

7"N

COTE D'IVOIRE

GHANA
6'N

S"N

CopeTh1ttPolnts

Customary Equidistance
Boundary
4' N

4'N

rw

6'W

,-w

S'W

l'W

For purposes of iJlustrotion only

Figure 3.5. Cote d'/11oire's Concession to Esso, 197()

54

Republic of Cote d' Ivoire, Convention entre le Gouvernement et Jes societes Essa, Shell, et ERAP, relative ii
la recherche, ii la production et au transport par canalisations des hydrocarbures liquides au x gazeux sur le
territoire de la Republique de Cote d ' Ivoire [Convention between the Government and Essa, Shell, and ERAP,
on the exploration , production and transportation by pipeline of liquid to gas hydrocarbons in the territory of the
Republic of Cote d ' Ivoire] , adopted 14 October 1970, published in Journal Ofjiciel de la llep11bliq11e de Cote
d 'fvoire (26 October 1970), Engli sh translation reprinted in Basic Oil Laws & Concession Contracts,
Supplement No. XLVIII (48) (Barrows, 1977). MG , Vol. IV, Annex 33.
55

Ibid. , p. 49-50. [The Agreement set out the co-ordinates of Points K [4° 49' 50" N and 3° 10' 30" W] and L
[5° 05 ' 30" N and 3° 07' IO" W].
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This official recognition was further confirmed two days later: on 14 October 1970,

Cote d"lvoire·s first post-independence President, Felix Houphouet-Boigny, issued Decree
70-618, authorizing the concession to Esso and its partners. The decree affirmed that the
boundary of the co ncession in the east is:

[T]he border line separating the lv01:v Coast fi·om Ghana between points K
and L. 56
The iss uance of Decree 70-618. signed by th e President. co nstitutes an exp Iicit and
unambiguous recognition by Cote d'lvoire·s Head of State of the existence of a maritime
border between Ghan a and Cote d"lvoire that fo ll ows an equidistance line.
3.21

Consc ious of the ev ident significance of this recognition of ·'the border line'· by

President Houphouet-Boigny. during the provisional measures hearings held in March 2015
Cote d'Ivoire referred to a seco nd decree, enacted five yea rs later in 1975. This decree
renewed the concession agreement granted to the consortium led by Esso. After reco nfirmin g
the coordinates of the concession·s limits, A1ticle 4 of the 1975 Decree provides:

[L]es coordonnees des points reperes M, L, et K separanl la Cote d 'Ivoire du
Ghana son/ donnees it Ii/re indicat/l el ne sauraienl en aucun cas etre
considerees comme etant Les limiles de juridiclion nationale de la Cote
d'Ivoire. 57
3.22

In the course of the provisional measures hearing. Cote d ' Ivo ire argued that thi s

provision contradicts the view that it had accepted the customary equidistance lin e as the
Parties· maritime boundary. However, a closer look at the terms of Article 4, as well as the
decree ' s context, object and purpose, shows that Cote d' lvoire's new interpretat ion of the
provision is misconceived.

56
Republic of Cote d' Ivoire, Decree 70-6 18 Granting An Exclusi ve Petroleum Exploration Permit To Esso.
Shell, & ERAP Group (Refers To Areas Granted Under Convention Of 12 October 1970), adopted on of 14
October 1970, reprinted in Basic Oil Laws & Concession Contracls, Supplement No. XLV III (48) (Barrows.
1977) (hereinafter "Republic of Cote d'Ivoire, Decree 70-618"), p. 87 (emphasis added ). MG, Vo l. IV, Annex
23.
57

Republi c of Cote d' Ivoire, Decret no. 75-769 de 29 octobre 1975, portant deuxieme renouvellement du permi s
de recherches d'hydrocarbures no. I [Decree No. 75-769 of29 October 1975, Regarding Second Renewal of the
Explorat ion License 1o. I] , published in Journal CJ/jiciel de la Republiq11e de Cole d 'Ivoire (27 November
1975) (emphasis added). MG. Vol. V. Annex 35.
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First , as a consequence, it is clear that the provision on which Cote d'Ivoire attempts

to rely has no other purpose than to state that the concession coordinates ·'separating Cote
d' Ivoire from Ghana", and identified in that map, were not intended as the precise location of
the limits of Cote d' lvoire' s territory. Instead, these coordinates served as an indication of
where Cote d' Ivoire understood that line of separation to be. The caveat expressed in Article
4 of the 1975 Decree is entirely consistent with the fact that the maritime boundary that both
States understood to exist had at that point not been the object ofa formal delimitation. which
would have resulted in the adoption of precise coordi nates for the boundary line. The 1975
Decree does not contradict the express acceptance by Cote d' Ivoire of the customary
equidistance line as the " border separating Cote d' lvoire from Ghana".
3.24

Second, Cote d' lvoire·s recent characterization of the 1975 Decree as evidencing its

disagreement over the boundary is directly refuted by Cote d' lvoire's repeated, and consistent
conduct, as well as by official representations to Ghana and third parties, for many years,
including those that immediately followed the issuance of the 1975 Decree.
3.25

Indeed, in the same year that Cote d' Ivoire renewed Esso·s concession, the

government issued its standard production sharing contract for offshore oil concessions. A
significant feature of the model contract is that it included a map of Cote d' Ivoire·s existing
oil concessions, reproduced in Figure 3.6. 58 This official lvorian map shows that the limit of
the eastern-most concession is the customary equidistance boundary. Moreover, the map
shows the boundary with Ghana starting on land and continuing out to sea, extended beyond
the eastern limit of the concession along the same azimuth by means of a line indicated by
two dots and a dash, a common symbol for an international boundary. This official map
shows that Cote d' lvoire accepted the customary equidistance boundary as its international
border with Ghana.

58

[Map of concession areas) in Republic of Cote d'Ivoire, Standard Production-Sharing Contract Issued 1975,
reprinted in Basic Oil laws & Concession Contracts, Supplement No. XU (41) ( 1975, Barrows), p. 29
(hereinafter "[Map of concession areas] in Republic of Cote d'Ivoire"). MG, Vol. 11, Annex Ml ; Vol. IV, Annex
34.
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58

Figure 3.6. Cote d'Ivoire Concession Areas, 1975
3.26

The release of Cote d'lvoire's model contract in 1975, reflecting a clear and

unambiguous recognition of the customary equidistance boundary, coincided with another
fundamental development in Cote d'lvoire's plans to invigorate its offshore oil industry. The
same year, Cote d'Ivoire founded PETROCI, its national oil company, considered to be the
keystone of Cote d'lvoire's oil industry development. 59
3.27

Subsequently Cote d'Ivoire extended its concessions deeper into its understood

maritime area, adding a concession area south of Esso's block. The 1976 map published by
the Ivorian Ministry of Economy and Finances showing this new concession again depicts the
customary boundary line, as seen in Figure 3.7. 60 Notably, the dashed boundary line 1s
labelled in the map's legend as "frontiere".

59

PETROCI, History. MG, Vol. IV, Annex 31.

Ministry of Economy and Finance, Secretary of State of Mines, Hydrocarbon Directorate of the Republic of
Cote d'Ivoire, Permis de Recherche d'Hydrocarbures (SRG/893) [Hydrocarbons Exploration Permit! (Cote
d'Ivoire) reprinted by Ghana Geological Survey (23 March 1976, Ghana). MG, Vol. II, Annex M2.
60
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Figure 3. 7. Cote d'Ivoire Petroleum Research Permits, 1976
3.28

That seaward concession was granted to Phillips. Again, as shown in the Figure 3.10

at page 48, the Phillips concession was bounded in the east by an exclusion of the same
equidistance line previously recognized in 1970 by President Houphouet-Boigny as the
border with Ghana. 61
3.29

Jn 1977, in the midst of these oil-related activities, Cote d'lvoire enacted legislation to

clarify the legal framework relevant for offshore activities: the 1977 Act on Delimiting the

Maritime Zones placed under the National Jurisdietion of the Republic ol the Ivory Coast
declared an Exclusive Economic Zone of 200 M (in Article 2). 62 Article 8 of the 1977 Act
provided that:

" Petroconsultants S.A., Ivory Coas/ Synopsis 1978 (Including Current Activity) (March 1979) (hereinafter
"lvo,J1 Coast Synopsis 1978 (Including Current Activity.. ). MG. Vol. II, Annex M36. See also Phillips Petroleum
Company, Jvo,y Coast Regional Composile Seismic Depth Map (c. 1984, United Kingdom). MG, Vol. II, Annex
M58.
Republic of Cote d'Ivoire, Law No. 77-926 on Delimiting the Maritime Zones placed under the National
Jurisdiction of the Republic of Ivory Coast. adopted on 17 November 1977, reprinted by United Nations

62
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With respect to adjoining coastal States, the territorial sea and the zone
referred to in Article 2 of this law [i.e., the exclusive economic zone] shall be
delimited by agreement in conformity with equitable principles and using, if
necessary, the median line or the equidistance line, taking all pertinent factors
into account. 63
3.30

The 1977 Law thus officially recognized the principle of equidistance as the most

appropriate method of delimitation of Cote d' lvoire · s maritime boundaries (in the absence of
a rnntrario agreement by the Parties). Given that Cote d"Ivoire has adjacent maritime

boundaries with only two States (Ghana and Liberia). the 1977 Law can be understood as an
explicit acceptance by Cote d' lvoire that equidistance was recognised as offering an equitable
solution with respect to its maritime boundary with Ghana.
3.31

The 1977 Law was deposited with the UN's Division for Ocean Affairs and the Law

of the Sea, and has never been repealed, rescinded or amended. On the contrary, its content
has been reaffirmed in other national legislation, including with respect to fishing and
navigation,64 and petroleum .65
3.32

Beyond its formal recognition of equidistance as the appropriate methodology for

assuming an equitable maritime boundary with Ghana, Cote d' Ivoire demonstrated by its
conduct over many years, that it both accepted the customary equidistance boundary with
Ghana and regarded it as equitable.
3.33

For the next 34 years after 1977, all the oil concessions granted by Cote d' Ivoire in its

eastern-most offshore areas were limited by the boundary it recognized with Ghana, all of
Cote d' lvoire 's exploration and production activities were conducted to the west of that
DOALOS/OLA - National Legislation (emphasis added) (hereinafter " Republic of Cote d' Ivoire. Law No. 77926"). MG, Vol. IV, Annex 24.
63

Ibid. , A11. 8.

64

See e.g., Republic of Cote d' Ivoire, Ministry of the Marine, Arrete no. 13 MINIMAR, CAB , SAMARPOL, du
27 novembre 1986 portant sur attributions et organisation du Service autonome de !'environment marin et
lagunaire [Order o. 13 MINIMAR .CA B. SAMARPOL, of 27 November 1986 on Attributions and
Organisation of the Autonomous Service on the Marine and Lagoon Environment] published in Journal Officiel
de la Republique de Cote d 'Ivoire (22 January 1987). MG, Vol. IV , Annex 25 (which refers to the 1977 Law as
enabling legislation); see also Republic of Cote d'Ivoire, Loi no. 86-478 du !er juillet 1986 relative a la peche
[Law no. 86-478 of I July 1986 relating to fisheries] , published in Journal Q/f,ciel de la Republique de Cote
d'Ivoire (14 July 1986). MG, Vol. IV, Annex 26.
65

See Republic of Cote d' Ivoire, Law No. 96-669 on the Petroleum Code, adopted on 29 August 1996, reprinted
in So111h & Central A.fi-ica. Basic Oil Laws & Concession Contracts, Supplement No. 133 (Barrows, I998)
(establishing a Petroleum Code). MG, Vol. IV, Annex 27.
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boundary line. Likewi se, without a single protest from Cote d"lvoire, all ofGhana·s westernmost oil concessions extended to the customary equidistance line with Cote d' Ivoire, and all
of Ghana 's oil exploration and exploitation activities were carried out to the east of that
boundary.66
3.34

Having laid a firm foundation for its offshore activities in the 1970s. in the 1980s.

Cote d"lvoire began to collect the fruits of its efforts. The discovery in I 974 of Cote
d"lvoire·s first offshore oil field . "le Belier". was followed in the I980s by the drilling of at
least 27 wells. wh ich resulted in 14 discoveries on its side of the customary equidistance
68
boundary. 67 As reflected in a 1983 and 20 14 map of Cote d' lvoire' s oil-related activities,

none of these wells were located on Ghana' s side of the historically-agreed equidistance
boundary that Cote d' lvoire now claims as its own.
3.35

During this period, Cote d" lvoire's official maps continued to depict its mari time

boundary with Ghana as following the same equidistance line shown in the figures above.
The following official map of Cote d' lvoire's oi l concessions, published by PETROCI in
69
1983 (see Figure 3.8), reflects Cote d' lvoire' s continued recognition of the customary

boundary. The map expressly indicates that the equidistance boundary line, referred to as the
" limite nominale," continues beyond the map limits, extending to "200 miles".

66

See IHS Energy Group, Ghana Coaslal Zone (December 2014) (here inafter "IHS, Ghana Coastal Zone").
MG , Vol. II , Annex M49.

67

Basin Mani/or · Cole d 'Ivoire /Jasin: Cole d 'Ivoire. Liberia, Ghana, p. 5. MG, Vol. VII , Annex 86.

68

Petroconsultants S.A., /vo,y Coast Synopsis /983 (Including Curren/ Activity) (February 1984). MG, Vol. II ,
Annex M39; IHS Energy Group, Cole d 'Ivoire (December 2014) (hereinafter "IHS, Cole d 'Ivoire") . MG, Vol.
II , Annex M48.

69

Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire (PETROCI), Permis des hydrocarbures en
Cote d'Ivoire e/ position des puils /Hydrocarbons Penni! in Cole d 'Ivoire and Location of Wells] (20 January
1983 , Cote d' Ivoire) (hereinafter "PETROCI , Hydrocarbons Penni! in Cole d 'Ivoire and Loco/ion c,f Wells" ).
MG, Vol. II , Annex M3. Other maps of Cote d' Ivoire showing its consistent recognit ion of the customary
equidistance boundary in the 1980s include, for instance: Phillips Petroleum, Norlh Tana IX Prospec/
(September 1980) (hereinafter "Norlh Tana IX Prospecl''). MG, Vol. 11, Annex M56; lvo,y Coos/ (Fig. 21) in
H.J. McGrew, "Oil and Gas Developments in Central and Southern Africa in 1982", The American Association
c,f Pelroleum Geo/ogisls Bullelin, Vol. 67, No. 10 (October 1983). MG, Vol. 11 , Annex M57; Vol. VIII , Annex
96; Petroconsultants S.A., lvo,y Coos/ Synopsis 1985 (March 1986). MG, Vol. II , Annex M4 I; Petroconsultants
S.A., Cote d'Ivoire Synopsis 1987 (March 1988). MG , Vol. ll, Annex M42; Cote d 'Ivoire (Fig. 10) in J.B.
Hartman & T. L. Walker, "Oil and Gas Developments in Central and Southern Africa in 1987", 71,e American
Associalion c,f Pelroleum Geologists Bulletin, Vol. 72 , No . 108 (October 1988). MG, Vol. II , Annex M59; Vol.
IX, Annex 99.
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Figure 3.8. Cote d'Ivoire Petroleum Permits and Well Locations, 1983
Cote d' lvoire argued during the provisional measures hearings that maps issued by
PETROCI could not be considered as evidence of any recognition on its pa1i of a common

3.36

have
maritime boundary, because "PETROC I is a private commercial company. It does not
The
the power to determine Cote d'lvoire·s shared boundary lines with Ghana or Liberia ....
C6tc
maps by PETROCI cannot therefore be claimed to represent the official position of
d' lvoire". 70
This statement is wrong. PETROCI is not "a private commercial company .. :
as
PETROCl 's website speci lies that it is "a State company ("une societe d'Etat"), governed

3.37

State
such by Law 97-519 of 4 September I 997 on the definition and organization of
t
cornpanies". 71 Law 97-519 emphasizes the very close ties between the lvorian governmen
and State companies, created "in order to promote certain industrial and commercial activities
5/C23/3 (30
Public Sitting at the International Tribunal for the Law of the Sea, Verbatim Record, ITLOS/PV.1
March 2015), pp. 4-5.
71 Societe Nationale d'Operations Petrolieres de la Cote d'Ivoire (PlcTROCI), legislation [ l,egis!ation]
2015). MG, Vol. IV,
(undated), available at http://www.petroci.ci/index.php?num1ien=21 (accessed 24 August
Annex 22.

70
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of general interest"_72 State companies are established by government decree and members of
their boards are appointed by the government. 73 The capital of State compani es is funded by
the State. 74 Finally, these companies are placed under the financial supervi sion of the
Ministry of Eco nom y and Finance and under the technical supervis ion of the ministry
covering their field of activity. 75 Thus, PETROCI has been supervised both by the Ministry
of Economy and Finance and the Ministry of Mines. Petroleum and Energy.
3.38

PETROCl"s relations with the State of Cote d"lvoire do not appear to have been

substantially affected by its transformation. in 200 I, into a ··societe it participation financiere
publique·· (compan y with public financial participation), in order to reflect the fact that the
lvorian State would no longer be the company' s so le shareholder (5% of the shares having
been offered to PETROCl 's employees) . 76 While, as a consequence, PETROCI became a
"societe anonyme" in fonn , 77 the company' s ties to the State persist. Indeed. pursuant to Law
97-520 of 4 September 1997. concerning compan ies with public financial participation, the
lvorian State appoints members of the board of such companies in proportion with the
number of shares it cont rols (in PETROCl"s case, an overwhelming majority) and the
supervision mechanisms are exactly the same as for State companies. 78 Be that as it may.
PETROCI not only recognizes itself as a State company on its webs ite, but also on its

72
Republic of Cote d'Ivoire, Loi No. 97-519 du 4 septembre 1997 portant definition el organi sation des societes
d'etat [Law o. 97-519 of 4 September 1997 on Definition and Organisation of State Companies]. MG, Vol. IV,
Annex 29.
73

Ibid. . A11s. 5 and 15 respectively ("'decret pris en Conseil des ministres'").

" Ibid., Art. 2.
75
Ibid. , Art. 41 ('·Chaque societe d' Etal est placee sous la tutelle financiere du mi ni stre charge de l' Economie et
des Fin ances et sous la tulelle techn ique du mini slre dont releve l'activite principale de la soc iele"').
76

Republic of Cote d' Ivoi re, Deere! No . 200 1-580 du 12 seplembre 2001 po11anl extension de l'objet social de
la societe d' Etat denommee PETROCJ Holding et transformation en societe anonyme a pa11icipation financiere
publique par cession d' une pal1ie de son capital [Decree No. 2001-580 of 12 September 2001 on the Extension
of the Scope of the State Corporation named PETROCI Holding and Transformation into Stock Corporation
with Public Financial Participation] published in Journal Of]iciel de la Republique de Cote d 'Ivoire (6
December 200 I). MG, Vol. IV, Annex 30.
77

Ibid. , Art. 3.

78

Republic of Cote d' Ivoire, Loi o. 97-520, du 4 septembre 1997 relative aux societes a participation
financiere publi que [Law No. 97-520 of 4 Septembre 1997 on Corporations with Public Financial Participation].
MG. Vol. IV , Annex 28.
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letterhead, which identifies it as a ·'Societe d 'Etat" .79 PETROCI is thus an integral part of the
Ivorian State.
3.39

In this respect, the ultilllate question is not whether PETROCI has "the power to

deterllline Cote d' lvoire' s shared boundary lines with Ghana". Rather, what is at stake here is
the need to ascertain whether the depiction of the lllaritillle boundary with Ghana. as it
appears on nuJllerous maps published by PETROCI , is a reflection of the position of Cote
d' lvoire as to the location of the boundary. In view of the close ties between PETROCI and
the lvorian government, as exempli fied by the supervision and control exercised by key
government ministries over the company, it is apparent that the maps published by PETROCI
could not have been published without having been sanctioned by lvorian authorities. These
maps therefore constitute evidence of the long-standing and consistent position of Cote
d' Ivoire, as recognizing the customary equidistance boundary as the international border
between the two States.

2.
3.40

Ghana

Ghana first divided its maritime territory along its coast into a series of separate

concession blocks in I968. 80 Although the configuration and limits of these blocks have
continued to change over time, one thing has remained constant: Ghana 's western-most
concessions have always been limited to the west by the customary equidistance boundary
with Cote d' Ivoire, and all of Ghana' s oil exploration and exploitation activities have been
carried out east of that boundary.
3.41

A particularly ill ustrative example of both States' mutual recognition of the

customary equidistance boundary is provided by concessions each Party granted to Phillips
on its respective side of the boundary.
3.42

As described above, in 1975 , Cote d' Ivoire granted Phillips the concession

illllllediately seaward of the area earlier granted to Esso, referred to in President HouphouetBoigny' s 1970 Decree. The concessions granted to Phillips and Esso are depicted in Figure

79

See Leiter from F. Kassoum , General Manager of Societe Nationale d'Operations Petrolieres de la Cote
d' Ivoire (PETROCI) to N. Boakya Asafu -Adjaye, Managing Director of Ghana National Petroleum Corporation
( 14 April 20 I0). MG , Vol. VI , Annex 70.
80

"The Search for Petroleum (Oil) in Ghana", p. 8. MG , Vol. VIII , Annex 95.
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3.9, 81 which clearly shows that both the Esso concession, and the much larger Phillips

concession to the south, are bounded on the east by the same equidistance line.

G
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Figure 3.9. Cl)te d'Ivoire Synopsis, 1978
3.43

Ghana also granted a concession to Phillips along the customary equidistance

boundary. In Ghana's case, the Phillips concession was bounded on the west by that line. As
a result, the two States' concessions to Phillips mirrored each other, reflecting the customary
equidistance boundary as the agreed dividing line between their respective maritime areas. In
the official licensing map included in Ghana's agreement with Phillips (as amended), dated 3
April 1978 and depicted in Figure 3.10. Ghana expressly recognized the western limits of the
concession area as the maritime boundary with Cote d'Ivoire. 82 The customary equidistance
boundary is marked by the use of a dot and a dash - a common symbol for international
boundaries. The map expressly indicates the territory west of the line as belonging to the
"IVORY COAST," which is drawn very close to and in the same direction as the boundary

81

Ivory Coast Synopsis 1978 (Including Current Activity). MG, Vol. II, Annex M36.

Phillips Petroleum, First Schedule as Amended on the 3rd a/April 1978 (3 April 1978). MG. Vol. II, Annex
M23.

82
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line. Figure 3.11 is Phillips' own map showing its concessions from both States, again, with
the customary boundary very visibly indicated by dots and dashes dividing the two areas and
extending seaward beyond the concessions. 83
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North Tanu IX l'rospect. MG, Vol. IL Annex M56.
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3.44

In the I980s Ghana readjusted its concession blocks. Despite significant changes in

the blocks, the customary equidistance boundary with Cote d' Ivoire always remained the
western limit of Ghana ' s concessions. For example, in 1981 , the blocks along the boundary
were divided into Block I and Block 1-N and again granted to Phillips; their western limits
continued to follow the equidistance boundary.
3.45

84

Starting in the early 1980s, Ghana founded its State oil company, the Ghana National

Petroleum Corporation (GNPC) and introduced new petroleum legislation. The offshore areas
fo r lease were aggressively promoted .85

84

See Petroconsultants S.A., Chana Sy nopsis /980 (July 1981 ). MG , Vol. II , Annex M37; M ini stry of Fuel and
Power of the Republic o f Ghana, Republic o_f Chana Non-Exclusive Seismic Survey by Geophysical Service Inc.
(June 198 2, Ghana). MG, Vol. 11 , Annex 24 . See also Petroconsultants S.A. , Chana Synopsis /981 (Including
Current Activity) (May 1982) (shows clearl y the newl y created block 1-N and the fact that bl ocks I and 1-N were
awarded to Ph ill ips). MG, Vol. II , Anne x M38.
85

Republic of Ghana, Act No. 64. MG , Vol. Ill , Annex 4.
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It also enhanced its petroleum legislation. The 1984 Petroleum Exploration and

Production Law provided the framework for all future oil and gas activities.86 Section 4 of

the Law refers to Ghana·s concession maps as evidence of the areas "within the jurisdiction
of Ghana" and provides that:
[T]he Secretary shall prepare a reference map showing areas of potential
petroleum fields within the jurisdiction of Ghana. divided into numbered areas
and each of which shall be described as a ·block·.
3.47

In I984, the grid system covering the offshore area was reviewed and the offshore

area was divided into quadrants and blocks. Figure 3.12 shows the resulting map published
by Ghana' s Ministry of Fuel and Power in 1984, pursuant to this Law. 87 This official map
shows the areas "within the jurisdiction of Ghana". It depicts the customary equidistance
boundary with the Ghanaian concessions and wells east of that line. Just as with Cote
d' lvoire' s maps, the boundary indicated is the historically-agreed equidistance line, shown
with the cartographic symbols associated with an international border, and extending seaward
and beyond the southern-most limits of the concession blocks to the bottom of the map.
3.48

Equipped with this legal foundation , along with official maps and reports, Ghana

organized a petroleum promotion tour. Events were held in London, Houston and Calgary in
1984. Based on Ghana's public representations, the Government of Canada funded the
acquisition of new seismic data on the relinquished Phillips acreage along the border with
Cote d' Ivoire, as well as the drilling of appraisal wells in the South Tano field , under a
programme by the Petro Canada International Assistance Corporation (PCIAC). 88
3.49

These commercial, institutional , and legal developments- all recognizing the

customary equidistance boundary with Cote d" lvoire- were complemented by the adoption
of the 1986 Maritime Zones (Delimitation) Act. Section 7 provides that:

86

Republic of Ghana, Ghana National Petroleum Corporation, Law on Petroleum Exploration and Production
(PNDCL 1984) (hereinafter " Republic of Ghana, PNDCL 1984"). MG, Vol. 111, Annex 5.
87

Ministry of Fuel and Power of the Republic of Ghana, Offshore Activity lvtap: License Blocks (April 1984,
Ghana) (hereinafter "Qffshore Activily Map: License Blocks" ). MG , Vol. II , Annex M25.

88
H. Schissel, " Petro-Canada Looks to Africa", The Journal <!(Commerce Online (20 January 1987), available
at http ://www.joc.com/petro-canada-looks-africa_ 19870120.html. MG, Vol. VIII , Annex 98.
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[T]he lines of delimitation of the territorial sea, exclusive economic zone and
continental shelf as drawn on official charts are conclusive evidence of the
89
limits of the territorial sea, exclusive economic zone and continental she If.

3.50

The same year, Ghana·s Ministry of Fuel and Power and GNPC published a

concession map, showing the customary equidistance boundary as the international border
with Cote d ' lvoire. The area west of that boundary is labelled as belonging to ·'COTE

D' IVOIRE'". (Figure 3.13 90 )

GHANA PRODUCTION SHARING CONTRACT AREAS

Figure 3.13. Ghana Production Sharing Contract Areas, 1986

89

Republic of Ghana, Maritime Zones (Delimitation) Law, 1986, reprinted by Un ited Nations DO ALOS/OLA National Legislation (hereinafter "Republic of Ghana, Maritime Zones (Delimitation) Law"), Art. 7. MG, Vol.
Ill , Annex 6.

90

Ghana Production Sharing Contract Areas in Ministry of Fuel and Power, Ghana Nationa l Petroleum Corp.,
Republic of Ghana & Petro-Canada International Assistance Corporation Canada, Opportunities.for Petroleum
Exploration in the Tana Basin-Ghana ( 1986, Ghana), p. 4. MG , Vol. 11 , Annex M26; Vol. Ill , Annex 15.
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Another official map, shown in Figure 3.14, and released in Ghana's 1984

publication on "Petroleum Exploration Opportunities," similarly showed the international
boundary with Cote d' Ivoire as following the customary equidistance boundary. 91
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Figure 3. 14. Ghana Petroleum Exploration Blocks, 1986

3.52

Thus, Ghana·s official maps of the period, like those of PETROCI clearly recognize

the customary equidistance boundary as the border between the two States, separating their
maritime areas and oil concessions. There is no evidence that either Ghana or Cote d' Ivoire
91

Ghana National Petroleum Corporation (GNPC), Fig. I [Map of Petroleum Exploration Opportunities] in
Republic of Ghana, Petroleum E.xplorarion Opportunities (18 June 1986, Ghana), p. 2. MG, Vol. 11 , Annex
M27; Vol. 111, Annex 14.
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deviated from this position . There was never any objection by Cote d' Ivoire to any of these
acts.
1990s & 2000s: Further Promotion, Exploration and Exploitation of Offshore
Petroleum Resources Respecting the Customary Equidistance Boundary

C.

3.53

In the 1990s and 2000s, both Parties again adjusted their concess ion limits to foster

more exploration and exploitation, and increased their promotional efforts to attract investors
to the newly reconfigured blocks. Throughout this period both States consistently and
repeatedly continued to recognize the customary equidistance boundary as the international
border dividing their maritime spaces. The early 2000s were marked by Ghana·s major oil
discoveries in the West Cape Three Points and Deepwater Tano blocks, east of the boundary
line. It was only atler the richness of these deposits was established, and major investments
were made, that in 2009 Cote d'Ivoire changed its longstanding position on the boundary, and
began to withdraw recognition of the historically-agreed line.
I.

3.54

Cote d 'Ivoire

As seen in Figure 3.15, a map provided in the 1990 report by Cote d'lvoire·s

Ministry of Mines entitled "Cote d' Ivoire Petroleum Evaluation" - published in English to
ensure maximum circulation - clearly shows the State' s offshore concessions bounded in the
east by the customary equidistance boundary with Ghana. That boundary continues in a
dashed line south of the concessions with the word "GHANA" written to the east of it, in
92
what had always been Ghana' s agreed maritime territory.

' )

BLOCKS DELINEATION

I ~·"~"

Figure 3.15. Cote d'Ivoire Petroleum Blocks, 1990
92

Blocks Delineation in Ministry of Mines of the Republic of Cote d' Ivoire, Cote d 'Ivoire: Petroleum
Evaluation (1990 , Cote d' Ivoire), p. 2. MG, Vol. II , Annex M4; Vol. V, Annex 36.
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The map published the next year (1991) by Cote d"lvoire·s Ministry of Industry,

Mines and Energy and PETROCI. providing a view of Block CI-06, again clearly depicts the
maritime border with Ghana running along the customary equidistance boundary with Ghana
to the map"s southern limit (Figure 3.16). 93 The area to the east of the boundary line is again
marked as "GHANA"".

CARTE OU OOMAJNE MINJER
BLOCK CI-06

REPUBLIQUE DE COTE D'IVOIRE
MINlsrt:Rl: OE L.,. INOUSTRiE.

bES MKS .!k DE L'EMERG1E

PETROCI
..ANJEfl 119J

I

a:

z
2flK

a:
;r:
c..:)

Map Excerpt ·

Figure 3.16. Cote d'Ivoire, Block CI-06, 1991
3.56

A map published by PETROCI and Cote d'Ivoire's Ministry of Mines and Energy in a

report on oil concessions two years later (1993), is shown in Figure 3.17. 94 The map shows
the extensive drilling taking place in lvorian waters, but what is most notable, once again, is
Cote d'lvoire's depiction of the customary equidistance line as the boundary between the two
States, with the maritime area to the east of the line identified as "'GHANA"". 95 None of Cote

Ministry of Industry, Mines & Energy of the Republic of Cote d'Ivoire, Societe Nationale d'Operations
Petrolieres de la Cote d'Ivoire (PETROCI). Carte du Domaine Minier, Block CJ-06 {Map of the Mining Area}
(January 1991, Cote d'Ivoire). MG, Vol. II, Annex M5.
91

94 [Evaluation Concessions Offered] in Societe Nationale d'Operations Petrolieres de la Cote d'Ivoire
(PETROCJ), Cole d'll'Oire 1993 Petroleum Evalualion Concessions (1993, Cote d'Ivoire), p. 2. MG, Vol. 11,
Annex M6; Vol. V, Annex 37.

Ibid; see also N. D. Koffi and E.W. Barton, '·Numerous seismic prospects dot concessions off Cote d'lvoire"',
Oil & Gas Journal (week of 4 April 1994). MG, Vol. IX. Annex IOI.

95
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d ' lvoire ' s drilling activity, depicted in the map, is shown as having taken place east of the
customary equidistance boundary.

GHANA

...... •··t===~:J.::Q.3..::::,_~
·•.
·•.

.

93Cl-02

Figure 3.17. Cote d'Ivoire Petroleum Evaluation Concessions, 1993
3.57

By April 1997, Cote d'Ivoire reconfigured its concession blocks so that three new

blocks CI-100, CI-101 , and CI-103 , had been defined. As shown in Figure 3.18,

96

the new

block Cl-I 00, the most seaward of Cote d' lvoire ' s concessions in the area, was limited in the
east by the same customary equidistance boundary with Ghana that had marked the eastern
line of Cote d ' lvoire ' s block Cl-01 , as well as the eastern limit of the earlier 1970s
concessions to Esso and Phillips.

97

lvorian maps in subsequent years continued to show that

Cote d ' Ivoire recognized and respected the same boundary with Ghana.

98

These maps

provide clear evidence that as at the turn of the century Cote d ' lvoire·s recognition and
acceptance of the customary equidistance boundary remained as strong as it had a lways been.

96

Petroconsultants S.A., C6te d ·tvoire Current Slatus & Synopsis /996 (April 1997). MG, Vol. II , Annex M43.

97

See also Petroconsultants S.A., lvo,y Coast Synopsis /997 (September 1998). MG, Vol. 11, Annex M45.

98

See e. g. , IHS Energy Group, C6te d ·tvoire Status on 31 December /998 (April 1999). MG, Vol. II , Annex
M46; IHS Energy Group, Cote d ·lvoire (June 200 1). MG, Vol. 11, Annex M47.
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Figure 3.18. C6te d'Ivoire Current Status & Synopsis, 1996
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Cote d'lvoire's recognition and acceptance of the historically-agreed line continued

through the 2000s, until at least 2009. The numerous concession maps published by
PETROCI during this period all depicted the eastern limits ofthc eastern-most blocks, CI-01
and Cl-100, as the customary cquidistance linc. 99 Jn these maps, the customary equidistance
boundary is depicted as the international border with Ghana. represented by dots and dashes,
the cartographic symbol for an international boundary. The maps also depict the boundary

See Republic of Cote d'Ivoire l'<!lmleum Exploration Concessions in Societe Nationale d'Operations
Petrolieres de la C6tc d'Ivoire (PETROCI), Exploration Opportunities in Cote d'fvoire .... The Se.rt Deep Water
Producer in the Gulf of Guinea (March 2002, Cote d'Ivoire), p. 3 (hereinafter "Republic ~f Cote d'Ivoire
Petroleum f):p/oration Concessions (2002)"). MG, Vol. II, Annex M7; Vol. V, Annex 38; Societe Nationale
d'Operations Petrolieres de la Cote d'Ivoire (PETROCl), Republic of Cote d'Ivoire Petroleum Exploration
Concessions (April 2003, Cote d'Ivoire) (hereinafter "Republic of Cote d'Ivoire Petroleum Exploration
Concessions (2003)"). MG, Vol. II, Annex MS.

99
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line as extending southward, beyond the limits of Cote d' lvoire's southernmost concessions.
100
Figure 3. 19 shows PETROCrs map from 2002.

J

I

COTE

GULF OF GUINEA

□ c:J
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~ DEPLETED O IL FI ELDS

•

GAS FlELDSTOBFPROOUCED

Figure 3.19. Cute d'Ivoire Petmleum Exploratio11 Co11cessio11s, 2002
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In 2005, Cote d"lvoire subd ivided the CI-0l concession into block CI-40 1 and a new

(smaller) block Cl-01. Yet it continued to depict the customary equidistance boundary as the
eastern limit of its concession blocks and the international border with Ghana, as shown
below in Figure 3.20. 101

100
Republic of Cote d "lvoire Petroleum Exploration Concessions (2002). MG, Vol. 11, An nex M7 ; Vol. V,
Annex 38.
101
Republic of Cote d"fvoire Petroleum Exploration Concessions in Societe ationale d'Operations Petrolieres
de la Cote d' Ivo ire (PETROCI), Deepwater Opportunities in Cote d "lvoire (May 2005, Cote d"lvoire), p. 3
(hereinafter " Republic of Cote d "lvoire Petroleum Exploration Concessions" ). MG, Vol. II. Annex M9; Vol. V,
Annex 39.
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Figure 3.20. Cote d'Ivoire Petroleum Exploration Concessions, 2005

3.60

In the same year that it created block Cl-401, Cote d' Ivoire licensed the block to

Vanco Energy Company. The concession agreement, signed by Cote d' lvoire·s Minister of
Mines and Energy as well as its Minister of Economy and Finance, provides the coordinates
of the eastern limit of the concession area, which confirm that it respects the customary
equidistance boundary dividing Cote d'Ivoire' s maritime spaces from those of Ghana. 102 The
map that forms part of the agreement with Vanco, shown in Figure 3.21 , 103 depicts the
eastern limit of the concession block, and spells out the name "GHANA" just to the east of
that boundary line. 104

102

Republic of Cote d' Ivoire, Contra/ de Partage de Production d 'Hydrocarbures avec l'anco Cote d'Ivoire
Ltd et PETROCI HOLDING. Bloc Cl-./01 /Hydrocarbons Production Sharing Contrac/ with J'anco Cote
dhoire Ltd and PUROCI l·IOL/)INC. Block Cl-./01} (30 September 2005), p. 74. MG , Vol. II , Annex M 10;
Vol. V, Annex 40.
103

Ibid.

10

See also Statement of Tullow, para. 21. MG, Vol. VI , Annex 73.

'
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Figure 3.21. C<Jte d'lvoire Block CI-401, 2006

3.61

Cote d' Ivoire then licensed the Cl-I 00 block, immediately to the south of block Cl-

40 I, to YAM 's Petroleum. The Cl - I00 block can be seen at the bottom of the map shown
immediately above. The contract for this concession was also signed by Cote d' lvoire 's
Minister of Mines and Energy, and by its Deputy Minister of Economy and Finance. The
contract provided the precise coordinates for the eastern limit of the concession area, which
were also aligned with the customary equidistance boundary with Ghana. 105 The map
included in the concession agreement, seen in Figure 3.22, 106 shows that the eastern limit of
the block granted to YAM 's PETROLEUM is an extension of the same line that formed

105
Repub lic of Cote d' Ivoire, Contra/ de Par/age de Production d 'Hydrocarbures avec PETROC/ et YAM's
PETROLEUM, Bloc Cl-100 {l-lydrocarbons Production Sharing Contract with PETROCI and YAM 's
PETROLEUM, Block CI-100} (23 January 2006), p. 73. MG , Vol. V, Annex 41.
106

Bassin Sedimentaire Onshore & Offshore Bloc Cl-I 00 /Sedimenta,y Block Onshore and Offshore, Block CJJ00} in Republic of Cote d' Ivoire, Con/rat de Partage de Production d 'Hydrocarbures avec PETROCI et
)c-41\l/ "s PETROLEUM, Bloc Cl-JOO /Hydrocarbons Production Sharing Contract with PETROCI and YAM 's
PETROLEUM, Block Cl-JOO} (23 January 2006, Cote d' Ivoire), p. 74. MG , Vol. II , Annex M 11; Vol. V, Annex
41.
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eastern limit of the Vanco concession,

107
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and that the line was the historically-agreed

boundary with Ghana.

D
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Figure 3.22. Cote d'Ivoire Block CI-100, 2006
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As a result of agreements such as these , during this decade no less than 15 wells were

drilled in Cote d'lvoire ' s offshore concessions, resulting in seven new oil discoveries. 108 Cote
d ' lvoire ' s licensees also invested in extensive seismic data collection within Cote d'lvoire ' s
waters.

109

All of Cote d ' lvoire ' s wells and all of its seismic tests were on its side of the long-

agreed customary equidistance boundary with Ghana. This is shown in the 2014 IHS map in

Figure 3.23, which provides an overview of Cote d'lvoire's offshore concessions, oil and gas
fields , and the wells dri Iled since its offshore activities began.

110

Not one of the numerous

wells drilled over the decades, shown as circles, was located east of the customary boundary.
Cote d' Ivoire never pretended to conduct any oil-related activities on Ghana's side of the

101

See also Statement of Tullow, para. 21 (Ghana PM , Vol. Ill, Annex S-TOL).

108

Basin Monitor: Core d 'Ivoire Basin: Cote d 'Ivoire, Liberia, Ghana, p. 6. MG, Vol. VII , Annex 86.

109

Petroleum Geo-Services, New PGS Multi-client 2D Survey in Cote d 'Ivoire ( I February 2008), avai lable at
http:/lwww.pgs.com/Pressroom/N ews/New-PGS-Mult i-client-2D-Survey-in-Cote-dlvoire/ (accessed 20 August
20 I5). MG, Vol. VI , Annex 85.
110

IHS, Cote d'Ivoire. MG , Vol. II , Annex M48.
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boundary. Nor did Cote d·lvoire ever protest any Ghanaian activities on Ghana's side of the
line. The 2014 IHS map of Ghana ' s concessions, fields and wells, in Figure 3.24 similarly
shows the numerous wells that Ghana and its concessionaires have drilled over the years-all
east of the customary boundary. 111 Cote d·lvoire·s stance was not temporary or occasional. It
was a consistent approach taken over a period of several decades both with respect to the
principle of equidistance as a maritime delimitation method , and with respect to the
recognition of a specific customary equidistance boundary with Ghana.
3.63

Even after Cote d' lvoire first raised its objection to the customary equidistance

boundary in February 2009, its official maps continued to reflect its recognition of the
customary equidistance boundary. A clear example can be found in a map presented by
PETROCI in November 2009 during a presentation to international oil companies of its
newly reconfigured concessions. PETROCI's map, shown in Figure 3.25, 112 depicted the
long-standing customary equidistance line as the boundary with Ghana.

PETROLEUM CONCESSIONS

IJ .'i,, [:/(,: f. C ,'
f(•

f' '{:.[,, -(~.f

i (: (1

•.. '51_,

Figure 3.25. Cote d'Ivoire Petroleum Exploration Concessions, 2009

111

IHS, Ghana Coastal Zone . MG, Vol. II , Annex M49.

11 2

Petroleum Concessions in B. V. Glohi (E&P Technical Advisor to the Managing Directo r of PETROCI),
Deepwaler Cote d 'Ivoire Potential (November 2009), p. 8 (hereinafter "Petroleum Concessions"). MG, Vol. 11,
Annex M 15 ; Vol. V, Annex 42.
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3.64

Likewise, PETROCl"s January 20 IO map, shown below in Figure 3.26, depicted the

customary equidistance boundary as the international border with Ghana and the eastern limit
11 3
of Cote d'lvoire's oil concession blocks.

REPUBllC OF COH D'IVOIRE
PElROlEUM EXPlORATION CONCESS IONS

PROSPl:CTS

JANUARY2010

Figure 3.26. Cote d'Ivoire Petmleum Exploration Co11cessio11s, 2010

2.
3.65

Ghana

In the 1990s, Ghana leased concession blocks, extending up to and along the

customary equidistance boundary to a number of international petroleum companies. This is
114
that, along with official
shown in the 1997 concession map reproduced in Figure 3.27
11 5
maps published by GNPC depicting concession blocks, shows Ghana 's recognition and

respect for the customary equidistance boundary as the western-most limit of its maritime
area. In 1999, Dana Petroleum drilled the West Tano- 1 well and made a discovery within the

11 3
Societe Nationale d'Operations Petrolieres de la Cote d'Ivoire (PETROCI), Republic of Cote d'Ivoire
Petroleum Exploration Concessions (January 20 I0, Cote d'Ivoire) (hereinafter " Republic of Cote d"/voire
Petroleum Exploration Concessions (20 I0)"). MG, Vol. 11 , Annex M 16.

114

Petroconsultants S.A., Ghana Curren/ Status & Synopsis 1996 (June 1997). MG , Vol. 11 , Annex M44.

Ghana ational Petroleum Corporation (GNPC), Activity Map of Ghana ( 1998, Ghana). MG , Vol. II , Annex
M29. See also Ghana ational Petroleum Corporation (G PC), Ghana Offshore Activity Map (2000 , Ghana)
(hereinafter "Ghana Qffshore Aclivity Map (2000)"). MG , Vol. II, Annex M3 I.
115
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fano West Field that is close to the customary boundary line. Notably, Cote d"lvoire never
Jrotested the lease of any of these concessions, nor the activities that were carried out within
hem, including those of Dana. Subsequently. Dana invested more resources. increased its
ictivity in the field, and drilled another well nearby in 2002, to which Cote d' lvoire did not
Jbject either.
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Figure 3.27. Ghana Current Status & Synopsis, 1996
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Ghana's official offshore activity maps pubiished by GNPC in 2002 and 2006 arc

hown in Figures 3.28 and 3.29. 11 r' These maps further confinn that the historically-agreed
ustomary equidistance boundary was recognized and respected as the western limit of
ihana's concession blocks and the international border with Cote d. Jvoire.

6 Ghana National Petroleum
Corporation (GNPC), Ghana Ojf~hore Activity Map (March 2002, Ghana)
tereinafter "Ghana CJffshore Activity Map (2002)"). MG, Vol. II, Annex M32; Ghana National Petroleum
orporation (GNPC), Ghana Offshore Adivity Map (August 2006. Ghana) (hereinafter ""Ghana CJffshore
clivity Map (2006)"). MCi. Vol. II, Annex M34.
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Figure 3.28. Ghana Offshore Activity Map, 2002
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Figure 3.29. Ghana Off~hore Activity Map, 2006

-64-

DELIMITATION GHANA/Côte d’Ivoire

86
3.67

In the mid-2000s, Ghana entered into licensing agreements for nine concession blocks

that Cote d"lvoire accepted as lying within Ghana·s waters at all times prior to 2009. One of
the most important agreements was signed with Tullow as lead partner (joined by Sabre and
Kosmos), on 16 July 2006. for operations in the Deepwater Tano block. 117 This concession
contained the potentiall y productive TEN and the prolific Jubilee fields. The execution of this
agreement. as well as its ratification by the Ghanaian Parliament, were well publicized and
known to Cote d'Ivoire. which once again made no protest. The following year. in April
2007. Cote d' lvoire granted concessions to Tullow to the west of the customary equidistance
boundary. 11 8 Ghana, of course. did not object.
3.68

In June 2007, Kosmos, GNPC and partners announced a major discovery of oil in

commercial quantities in Ghana·s Jubilee fie ld. In 2008, GNPC issued an extensive statement
along with a map showing the country' s oil and gas exploration - and the customary
equidistance boundary. These were published in the national newspapers on several
occasions. 119
3.69

At the beginning of 2009, all remained as it had been for the past fifty years. Each

State published maps, entered into agreements, and authorized activities recognizing and
respecting the customary equidistance boundary, without protest by the other. Then, abruptly,
Cote d' Ivoire began to challenge the Pa1ties' longstanding agreement, first to Ghana in
February 2009, then publicly in November 2011. The details of Cote d' lvoire·s change in its
long-held position are set forth in Section IV below.

117

See Statement of Tullow, para. 17. MG , Vol. VI, Annex 73.

118

See ibid. , paras. 9-11.

11 9
Management of Ghana National Petroleum Corporation (GNPC), "The Upstream Petroleum Industry in
Ghana: Oil and Gas Exploration, Development and Production", The Ghanaian Times ( 14 February 2008), p.
15. MG, Vol. IV, Annex 19; "Oil- Kosmos strikes more", Daily Graphic (25 February 2008). MG , Vol. IX,
Annex I07; Management of Ghana National Petroleum Corporation (GNPC), "The Upstream Petroleum
Industry in Ghana: Oil and Gas Exploration. Development and Production", Daily Graphic (24 July 2008),
p. 31. MG , Vol. IV, Annex 20.
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The Parties' Official Statements to Each Other and the International
Community Confirming Their Recognition of the Customary Equidistance
Boundary

Beyond the representations made by both Ghana and Cote d' Ivoire in the numerous

official maps. agreements, and laws reflecting their shared recognition of the customary
equidi stance boundary. the Pa11ies also exp! icitly recognized it in their official statements.
They did so by, in particular, authorizing each other·s sei smic surveys. and in official
submissions to international organizations.
A.
3.71

Bilateral Representations in Official Correspondence

In conducting seismic surveys right up to the customary boundary, it was necessary

for vessels of Ghana 's licensees to cross it in order to turn around and return to Ghanaian
waters. Similarly, when Cote d' Ivoire·s licensees carried out their seismic surveys to the
eastern limit of their concessions, they needed to cross the recognized boundary before
turning around. When the boundary was to be crossed, in accordance with established
international practice one State invariably sought the permission of the other to enter waters
known to be subject to the sovereignty or sovereign rights of the other. Thus, Ghana sought
and obtained permission from Cote d' Ivoire whenever its licensees' vessels were to cross the
customary equidistance boundary; no permission was sought (or protest made by Cote
d' Ivoire) when the Ghanaian licensees operated anywhere east of the line. Nor did Cote
d' Ivoire ever request that Ghana or its licensees provide any seismic data obtained by them
east of the line, in Ghanaian waters, since there would have been no basis for Cote d' Ivoire to
do so. 120
3.72

For example, on 31 October 1997, Ghana sent a request to Cote d' lvoire·s Director of

Petroleum to obtain permission for a vessel collecting seismic data in Ghana 's West Tano
block to cross the boundary in order to shoot seismic tie lines to a well (IVCO-26 Ibex) "in
lvorian waters". 121 The accompanying map (reproduced as Figure 3.30) 122 depicted the

110

See Ghana ational Petroleum Corporalion (G PC), Recent Seismic Surveys (/982- 1997) ( 1997, Ghana) (an
overview of the seismic studies conducted by Ghana between 1982 and 2002). MG, Vol. 11 , Annex M28.
121
Lefler from N. B. Asafu-Adjaye, Exploration Manager, Ghana National Petroleum Corporation (G 1PC), to
The President, UMIC Cote d ' Ivoire (3 1 October 1997) (hereinafter " Lei/er from GNPC to UMIC" ). MG, Vol.
VI , Annex 67.
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historically-agreed boundary line with labels indicating that the areas east of that line
123
belonged to "GHANA'. and those to the west belonged to the " IVORY COAST". The map

also showed the international boundary line depicted by two dots and a dash .

-- <11>1'97 1 Un.'li

"h,thll'rogr~n1mc,
-

H)l\'1 •2 Unt>
\).°\1l W:tt.(( P1 >fUll'IIIIC

- -·,.. -·-- ·
Figure 3.30. Offshore Ghana,

3.73

Ta110

Basin, 1997 Proposed Seismic Programme

The following month (November 1997), Cote d' lvoire ' s Minister of Petroleum

Resources responded by granting Ghana·s request, and recognized that Ghana:

122
Dana Petroleum pie, Offshore Gha na. Tano Basin, 1997 Proposed Seismic Programme ( 1997. Ghana). MG,
Vo l. II , Annex M60.

123

Lei/er from GNPC to UM IC. MG, Vol. VI , Annex 67.
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sought the approval of the authorities of the Republic of Cote d' Ivoire to
conduct seismic recordings in /vorian territorial waters near the maritime
boundary between Ghana and Cote d 'Ivoire in the zone covering an area of
five (5) kilometres in lenb>th in the immediate vicinity of the IVCO26 IBEX
wells in Cote d' lvoire. 124
3.74

Cote d"Ivoire not only recognized a maritime boundary between Ghana and Cote

d' lvoire. but also requested the seismic data collected by Ghana only from the western side of
the boundary. which both Parties recognized as lvorian waters near the Ibex well. In
accordance with their mutual understanding as to the location of the boundary, Ghana
responded positively to Cote d' lvoire's request.
3.75

In November 2008 - after talks on a formal delimitation agreement had commenced

between the Pa1ties - Ghana once again sought and received Cote d' lvoire 's consent to enter
the latter·s waters near the Deepwater Tano-Cape Three Points area. Senior officials of both
States explicitly recognized the customary equidistance line as the boundary in the resulting
exchange. In particular, Ghana·s Minister of Energy wrote a letter to Cote d'lvoire·s Minister
of Mines and Petroleum Resources seeking permission for the survey vessel to ·'turn in
lvorian waters". 125 The request included a map of the area of the proposed survey, which
depicted the customary equidistance boundary line limiting Ghana·s concessions on the west
along with the precise coordinates to show their location . In accordance with the longstanding bilateral practice, Cote d' lvoire consented to Ghana's request that its licensees·
vessels be permitted to turn around in lvorian waters to the west of the boundary line. The
response from the Ministry of Mines and Energy authorized access to "the lvorian territorial
waters, in the area of the Cote d. lvoirian-Ghanaian maritime boundary" to conduct the

124
Lei/er from M. Lamine Fadka, Minister of Petroleum Resources, Republic of Cote d'Ivoire, 10 F. OheneKena, Minister of Mines and Energy, Republic of Gbana, No. 0907 MIRMP/CAB/dh (28 November 1997)
(hereinafter " l,el/er from M. Lamine Fadka 10 F. Ohene-Kena") MG, Vol. VI , Annex 68 ("a sollicile l' accord
des autorites de la Republique de Cote d' Ivoire en vue d'effectuer des enregistrements sismiques dans /es eaux
/erriloriales ivoiriennes proches de la .fi"onliere maritime en/re le Ghana et la Cote d"lvoire dans la zone
couvrant une portion de cinq (5) kilometres de longueur dans les env irons immediats du puits IVCO26 IBEX en
Cote d' Ivoire".). (Translation by Ghana).
125
Lei/er from F. K. Owusu-Adjapong (MP), Minister, Ministry of Energy, Republic of Ghana, to The Minister,
Ministry of Mines & Petroleum Resources, Republic of Cote d' Ivoire (3 November 2008) (hereinafter " Lei/er
from Ministry of Energy of Ghana to Ministry of Mines and Energy of Cote d' Ivoire") and Lei/er from F. Kadio
Morokro, Director of Cabinet for the Minister of Mines and Energy, Republic of Cote d' Ivoire, to The Minister,
Mini stry of Energy, Republic of Ghana ( 11 December 2008) (hereinafter " Lei/er from Ministry of Mines and
Energy of Cote d'Ivoire to Ministry of Energy of Ghana"). MG , Vol. VI , Annex 69.
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seismic survey. 126 Again, at the end of 2008 , Cote d' Ivoire accepted Ghana·s depiction of the
customary equidistance boundary as the border between the two States, and acknowledged it
as "the Cote d' lvorian-Ghanaian maritime boundary".
3.76

The content of these official communications offers clear and unambiguous evidence

that. as of the end of 2008. Cote d" lvoire and Ghana shared the view that there was an agreed
maritime boundary and that it corresponded to the customary equidistance line.
B.
3.77

Representations to International Organizations

In addition to their official statements to each other, both States made representations

to international organizations. These further confirmed their mutual recognition of the
principles of equidistance and the customary boundary based on it.
3.78

Thus in May 2009 - three months after Cote d' Ivoire first challenged the customary

equidistance boundary in bilateral talks with Ghana - Cote d' Ivoire made a submission to the
Commission on the Limits of the Continental Shelf (CLCS) which asserted a claim beyond
200 miles only lo !he wesl of an equidistance boundary with Ghana, as shown in Chapter 6
127
This followed Ghana' s April 2009 submission to the CLCS,
(see Figures 6.2 and 6.3).

which, consistent with Cote d' lvoire' s submission, asserted a claim only lo the eas/ of the
128
equidistance boundary (see Figures 6.1 and 6.3).

3.79

In 20 I2, Cote d' lvoire was still recognizing the same line as its boundary with Ghana

in official communications with the World Bank, international donors and foreign investors.
3.80

In that year, for example, with the support of the World Bank Cote d' Ivoire published

and promoted a Strategic Development Plan for 20 I 1-2030, to secure funding at a Donor
Conference held in December 2012. Notably, the Development Plan confirmed (yet again)
Cote d' lvoire 's long-standing understanding of its maritime boundary with Ghana. The Plan
described block Cl-0 I , wh ich is bounded in the east by the same customary equidistance line
the Parties have always recognized as the boundary, as being located "ri ght next to the

126

Ibid.

127

Republic of Cote d ' Ivoire, Submission 10 !he CLCS. MG, Vol. VI , Annex 75.

128

Republic of Ghana, Submission Jo !he CLCS. MG, Vol. VI , Annex 74.
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Ghanaian border". 129 This is consistent with PETROCl ' s 2012 promotional publication
announcing recent drilling activities in the Cl -401 block, just south ofCl-01 , which explained
that a well located just west of the same boundary line "was drilled next to the border with
Ghana". 130
3.81

These are clear representations made by Cote d"lvoire in official statements that show

clearly its acceptance of the customary equidistance boundary. The overwhelming evidence
resulting from fitly years of offshore activity - and all the laws, maps, agreements. letters.
and repo11s that that activity generated - confirms the Parties· mutual recognition of and
respect for the customary equidistance boundary. This shared acceptance of the customary
boundary was the foundation for every activity and investment undertaken in the States·
respective maritime areas.
Ill.

3.82

Ghana's Reliance on Cote d'lvoire's Representations

Based on their common acceptance of a maritime boundary along the customary

equidistance line - reflected in their official maps, laws, statements and actions over five
decades - Ghana and Cote d' Ivoire have granted a large number of oil concessions and have
operated them successfully by way of exploration and production. Each Party has entered into
contracts, acquired rights, and undertaken extensive contractual obligations with international
oil companies that are premised on the existence of a long-recognized customary equidistance
line dividing their respective maritime areas in reliance on the other's acceptance of that line .
For many decades, the investments and activities in these fields mostly yielded accumulated
costs, infrastructure and data. In Ghana's case, it is only recently that these many years of
activity and millions of dollars of investment have begun to yield significant revenue.
Significant sums had already been invested by Ghana and its licensees as of February 2009
when Cote d'Ivoire first signalled an intention to change its position on the location of the
boundary.

129

Strategic Development Plan 2011-2030: Project Sheets and Annex lo the Oil and Gas Sec/or Reporl, p. 14.

MG, Vol. V, Annex 43.
130
PETROCI infos, Bulletin lnterne de la Societe Nat ionale d'Operations Petrolieres de la Cote d' Ivoire, /?e101 ,r
aux sources... f-fomecoming. .. (first semester of 2012) (hereinafter " Re/our aux sources... llomecoming" ). MG,

Vol. V, Annex 44.
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In particular, the current operations within the area in dispute have their origin in

contracts entered into by Ghana between 2002 and 2006 involving the fiv e concessions
131
bounded on the west by the customary equidistance line; and between 2006 and 2009, for

the four concessions whose western portions are partially included within the area Cote
132
d"Ivoire now claims. but which do not extend as far west as the boundary line.

3.84

Ghana·s reliance on the representation s and conduct of Cote d' Ivo ire may be

illustrated by reference to the Deepwater Tano Block. The most productive in vestments thus
fa r have been made in thi s block, wh ich is bounded on the west by "the border line separating
134
the Ivory Coast from Ghana". 133 As shown in Figures 3.31 and 3.32, the block contains
135
the TEN field and part of the Jubilee field.

131
Expanded Shallow Water Tano, Wawa, TEN, Deepwater Tano/Cape Three Poi nts, and South Deepwater
Tano.
132

Central Tano, South West Tano, Deepwater Cape Three Points West, and Cape Three Points Deep.

133

Supra, para. 3.20.

134

Contract Area Plat in Petroleum Agreement among the Government of the Repub lic of Ghana/Ghana
National Petroleum Corporation (GNPC), and Tullow Ghana Limited/Sabre Oil and Gas Limited/Kosmos
Energy Ghana HC, in respect of The Deepwater Tano Contract Area ( IO March 2006, Ghana) (hereinafter
"Tullow/Sabre Petroleum Agreement ( I O March 2006)"), Annex I, p. 3. MG, Vol. II , Annex M33 ; Vo l. IV,
at
availab le
20 13)
(October
Overview
Ghana
pie,
Oil
Tullow
18.
Annex
http://www.tullowoi l.com/index.asp?pageid=50 (accessed I9 March 201 5) (hereinafter "Tullow, Chana Overview (20 13)"). MG, Vol. II , Annex M62.
135

Tullow/Sabre Petroleum Agreement ( 10 March 2006) MG , Vol. IV , Annex 18.
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Figure 3.31 Deepwater Tano Contract Area, 2006

Cote d'Ivoire

Ghana

TEN Development &
Production Ar a
1-

47.175

Figure 3.32. Tullow Ghana Overview, 2015
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The 2006 Deepwater Tano Agreement imposes substantial obligations and requires

investments. For example, the agreement stipulates minimum levels of expenditures for the
exploration programme (e.g. US$ 20 million in the second sub-period), 136 the completion ofa
development plan based on detailed engineering studies, 137 the training and employment of
Ghanaian nationals, 138 and taxation and royalty payments. 139
3.86

Following the announcement by Kosmos, Tullow, GNPC and their partners of a major

discovery of oil in this block in June 2007, plans were made for the further development of
the block, including the purchase of supplies and equipment and the hiring of
subcontractors. 140 Once again, none of these development activities were protested by Cote
d' lvoire. 141 Cote d' Ivoire did not advise Tullow and its partners or other Ghanaian concession
holders operating in the area adjacent to the boundary line that it had changed its position on
the location of the line, or that it objected to their activities, until September 2011. 142
3.87

This is particularly significant, given that Tullow was also an operator m Cote

d' Ivoire in several concession blocks awarded in 2004 and 2007 . 143 Yet, Cote d' Ivoire made
no effo1i to advise Tullow that it objected to any of its activities on the Ghanaian side of the
recognized boundary line before then. 144 By the time Tullow was informed of Cote d' lvoire's
objection to the customary equidistance boundary, the company and its partners had invested
at least US$ 630 million in the TEN field . 14 5

136

Ibid , Art. 4.3.

137

Ibid , Art. 8.11.

138

Ibid , Art. 21.

139

lbid , Arls. 10, 12.

140

Basin Monitor: Cote d'Ivoire Basin: Cote d'Ivoire. Liberia, Chana. MG, Vol. VII, Annex 86. See also
Statement of Tullow, paras. 27, 31, 44-49. MG, Vol. VI , Annex 73 ; Tullow Announcements (press releases,
interim results) relating 10 Deepwater Tano Block (with Chronology Index) (2006- 2015) (hereinafter "Tullow
Announcements relating to Deepwater Tano Block"). MG, Vol. IX , Annex I06.
141

See Statement of Tullow, paras. 27, 31 , 95. MG, Vol. VJ , Annex 73.

142

See ibid, paras. 27, 31 , 95.

143

Ibid , paras. 6-13.

144

l etter from Cote d' Ivoire Ministry of Mines, Petroleum, and Energy to General Directors and
Representatives of Oil and Gas Companies (26 September 2011) (hereinafter "Letter from Cote d' Ivoire to
General Directors and Representatives of Oil and Gas Companies"). MG, Vol. VI , Annex 71 ; Statement of
Tullow, para. 27, 31 , 95. MG, Vol. VI , Annex 73.
145

Statement of Tullow, para. 31. MG , Vol. YI , Annex 73 .
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95

By the time Cote d. lvoire objected to the exploration and production plans and

activities developed by Tullow and other Ghanaian concession holders in this field, it was too
late for them to turn back the clock. A great number of contractual commitments had been
entered into, finances had been raised, and obligations entered into that cou ld not be undone
or halted without significant contractual and financial consequences.
3.89

As elaborated in the Statement of Tu llow. submitted by Ghana in response to Cote

d"lvoire·s February 2014 Request for Provisional Measures. the cost of exploration and
appraisal work in the TEN field from January 2006 to November 2012 was approximately
US$ I billion. 146 The planned deve lopment of the field for production required the
investment by Tullow and its co-venturers of approximately a further US$ 4 billion (not
including very substantial leasing costs for the long term contracted FPSO), 147 before first oil,
which was scheduled for mid-2016. The majority of the US$ 4 billion has already been
committed through a series of lump sum contracts with world-class major contractors based
across the globe, with around US$ 2 billion having already been expended··. 148 One of the
many long-term contractual comm itments, for example, is for the semi-submersible drilling
unit that drills and completes the wells, at a cost of over US$ 1.25 million a day (for the rig
and associated service contracts). 149
3.90

Thus, there has been significant reliance by Ghana and third parties on Cote d"lvoire·s

representations accepting the existence of a maritime boundary along the customary
equidistance line. The consequences were recognised by the Special Chamber in its
Provisional Measures Order. when it noted that
the suspension of ongoing activities conducted by Ghana in respect of which
drilling has already taken place wou ld entail the risk of considerable financial
loss to Ghana and its concessionaires .. .. 150

146

Ibid., para. 33.

147

Acronym for Floating Production Storage and Offloading. FPSO is a floating vesse l located near an oil
platform, where oil is processed and stored until it can be transferred to a tanker for transport ing.
148
149

"

0

Statement of Tullow, para. 34. MG, Vol. VI, Annex 73.
Ibid., para. 34.

Order of 25 April 2015 on Request for the Prescription of Provisional Measures, para. 99.
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After decades of investment and infrastructure development, oil production has now

become vital to Ghana' s economy. 151 In 2014, oil accounted for 9.3% of overall GDP, and
13.5% of domestic revenue.

152

The TEN project is recognized to be one of the most

significant offshore oil developments underway anywhere in Africa and the world at the
moment. Ghana·s maritime area has been explored and developed entirely at the cost and risk
of Ghana and its licensees without any contribution from Cote d. lvoire.
3.92

Ghana has made and allowed investments on which it relies. which will produce

revenues from the project for key fiscal and development purposes, including agriculture
modernization and infrastructure projects (such as the construction of roads and bridges,
hospitals, and educational facilities). 153 Petroleum revenues have suppo11ed the majority of
154
infrastructure projects in Ghana since 2012. To lose these revenues, after half a century of

investment and development aimed at acquiring these benefits, would be an unjust and
crippling blow for Ghana.
3.93

In addition, while the Jubilee field is finally yielding production benefits, Ghana and

its licensees have continued to invest in the additional concessions that fall within the area
that Cote d' Ivoire now disputes. Following the major discovery in the Jubilee field ,
international oil companies have continued to make significant investments in exploration
leading to the identification of more gas and oil fields. Some of the additional discoveries
made since Jubilee are shown in Table 3.1. As shown in this chart, a significant number of
these discoveries have been made in the area that Cote d'Ivoire now claims.

151
Statement of Joseph Kwadwo Asenso (20 March 2015) (hereinafter " Statement of MOF" ) (previously
submitted in Ghana PM, Vo l. 111 , Annex S-MOF), para. 6 . MG , Vol. VI , Annex 63.
152

Ibid. , paras. 8-9.

153

Ibid. , para. 19.

154

Ibid. , para. 10.
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Table 3.1. Several oil and gas fields in Ghana discovered since Jubilee field
IN
DISPUT
BLOCK/
DISCOVER
HYDRO-CARBON
ED
OPERATOR
Y
STATUS
AREA?
TYPE
'

Shallow Tano/
GNPC

DWT/
TULLOW OIL

WCTP/
KOSMOS
ENERGY

OCTP/
ENI

Ebony

Condensate/Gas

Marginal/
Relinquished

Tweneboa-1
Tweneboa-2
Owo/
Enyenra-1
Ntomme
Wawa

Gas Condensate
Oil

Development
Development

Oil
Oil & Gas
Oil & Gas

Development
Development
Appraisal

Odum-]

Heavy Oil
Oil & Gas
Gas
Oil

Relinquished
Appraised
Appraised
Relinquished

Light Oil
Light Oil & Gas

Appraised
Appraised

Gas
Gas
Oil & Gas

Development
Development
Development

No

Oil & Condensate
Oil & Condensate
Oil & Condensate
Oil
Oil
Oil
Oil

Appraisal
Appraisal
Appraised
Appraisal
Appraised
Appraised
Appraisal

Yes (in
part)

Oil & Gas

Relinquished
Relinquished

Teak-I
Teak-2
Banda-I
Mahogany
Deep
Akasa-1
Sankofa-1
Gye Nyame-1
Sanko/a East

Paradise-I
Hickory North
Almond
DWTCTP/HESS Beech
Pecan
PN-1
Cob

DWCTP/
LUKOIL

Dzata-1
Lynx-IX

Oil & Gas

-76-

Yes (all)

Yes (all)

No

Yes (in
part)

DELIMITATION GHANA/Côte d’Ivoire

98

3.94

Within the disputed area, appraisal activities have been carried out by Hess in the

Deep Water Tano/Cape Three Points Contract Area, seeking to ascertain the commercial
viability of these discoveries. These activities have been carried out in very close proximity
to - and in reliance on - the customary equidistance boundary.
3.95

Exp loration is now foc used on the central part of the Tana area. In particular.

appraisa l activ ities have been conducted with respect to the Wawa field. including the
interpretation of newl y acquired seismic data. In addition, appraisal and pre-development
activities by Hess have occurred in their contract area south of the Deep Water Tana Block.
The development of these fields is particularly important since they are believed to contain
very significant reserves.
3.96

The financial and legal implications of such long-term investments were premised on

the fact that both Pai1ies had recognized and respected the customary equidistance boundary
for over five decades. They had done so without any difficulty at all , and without any
protests, until Cote d' lvoire unexpectedly changed its position after these significant
investments had been made.
IV.

3.97

Cote d'lvoire's Recent Changes of Position

Sections I and II above have described in detail how numerous maps, agreements,

laws, and bilateral as well as multilateral representations, adopted by Ghana and Cote
d' Ivoire over the course of five decades demonstrated that both Parties consistently
recognized and respected the customary equidistance boundary.
3.98

At the Oral hearings on Provisional Measures, Cote d' Ivoire sought to demonstrate

that it had once protested that boundary. The only "evidence" Cote d' lvoire offered was a
single 1992 telex from the then-Foreign Minister of Cote d'Ivoire to Cote d' lvoire's
Ambassador to Ghana. 155 This document was relied upon by Cote d'Ivoire to suggest that,
pending a planned meeting of the two States' boundary experts, they should refrain from

155
Official Telegram from Minister of Foreign Affairs of the Republic of Cote d' Ivoire to the Ambassador of
Cote d' Ivoi re in Accra ( I April 1992). MG, Vol. VI , Annex 66.
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further activity in the border area. 156 What is most notable about this document is what it
does

no/

say. It does not protest the activity that has taken place, and it does not indicate

where the border area is; rather it takes for granted where the boundary is understood to be.
Nor does it say that the border is anything other than the customary equidistance line that
both States had long recognized in law and practice. Moreover, there is no evidence that this
message was ever conveyed to Ghana; on its face, it is a strictly internal communication.
And, in fact. the telex did not lead to the cessation of activities in the border area. Each State
continued to grant concessions and carry out development activities confined to its own side
of the customary equidistance boundary. The telex therefore does not show any deviation by
Cote d·lvoire from its acceptance of the customary equidistance boundary at any time prior to
February 2009. 157
3.99

There is therefore no support for Cote d·lvoire's contention that it expressed any

opposition to Ghana's oil and gas activity in the disputed area. To the contrary, Cote
d' lvoire·s conduct, representations and statements confirm its recognition and respect for the
customary equidistance boundary between the 1950s and 2009.
3.100 In February 2009, Cote d·lvoire abruptly changed course, unexpectedly and privately,
in the course of bilateral talks. At that time, Cote d'Ivoire unexpectedly informed Ghana for
the first time that it would no longer accept the boundary long recognized by both Parties, or
any other boundary based on equidistance. 158
3.101 Cote d·lvoire' s change of position was communicated during one of the ten rounds of
negotiations that the Parties held to formally delimit their maritime boundary, beginning in
2008.

15
'' Public Sitting at the International Tribunal for the Law of the Sea, Verbatim Record, ITLOS/PV.15/C23/3
(30 March 2015), p. 12:1-13.
157
Other documents relied on by Cote d'Ivoire at the Provisional Measures hearings were two protests made in
the course of bilateral boundary discussions in 2009 and 20 I I, and a note of protest sent to Ghana on 31 October
2014, after the initiation of this arbitration. See Cote d' Ivoire PM , para 9; Cote d' Ivoire PM , Annex 4.
158
See Government of Cote d' Ivoire, Second Meeting of the Joint lvoiro-Ghanaian Commission on the
Demarcation of the Maritime Border Between Cote d 'Ivoire and Ghana: Presentation by the lvorian Side (23
February 2009). MG. Vol. V, Annex 47. Government of Ghana and Government of Cote d' Ivoire, Minutes Cote
d 'Ivoire/Ghana Maritime BoundwJ' Negotiation (Fifih Meeting) (2 November 2011) (hereinafter "Minutes Cote
d "lvoire/Ghana Maritime /3011nda1y Negotiation (Fifth Meeting)" ). MG, Vol. V, Annex 53.
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3. 102 The first meeting was held on 17-18 July 2008, as Ghana and Cote d"lvoire were
preparing their respective submissions to the Commission on the Limits of the Continental
Shelf. At that meeting, Ghana sought to formally confirm the long-recogni zed boundary
through a bilateral agreement. Ghana proposed that
·'the boundary in existence which is used by the international petroleum
companies in collaboration with PETROCI for Cote d"lvoire and GNPC for
Ghana should be formali zed in a bilateral agreement and signed as the
common maritime boundary... 159
Its position was based on the following points:
•

the customary equidistance boundary coincided with the median line taken from
the base points of the respective parties;

•

it had been accepted by both countries for several decades and was well
recognized by the international community, including the international oil
companies that held licenses issued by both States; and

•

it was tied to Boundary pillar BP 55 , recognized by both Parties, as the land
boundary terminus. 160

3.103 Cote d' Ivoire noted Ghana·s position and stated that it would respond
course.

16 1

111

due

It offered no objection .

3. 104 Moreover, as noted above,

111

the coming months Cote d' Ivoire continued to issue

maps and statements recognizing the customary equidistance boundary, and recognized it in
granting permission to Ghanaian-licensed vessels carrying out seismic surveys to cross the
boundary and turn within lvorian waters. Ghana likewise continued its activities on its side of
the recognized boundary and maintained its public recognition of the line.

159
Government of Ghana and Government of Cote d' Ivoire, Minutes of the Maiden Meeting Between the
Delegations of Chana and Cote d'Ivoire on the Delineation ~{the Maritime Bounda,y /Jetl11een /Joth Coumries
( 16-17 July 2008) (hereinafter " Minutes of the Maiden Meeting Between the Delegations ~f Chana and Cote
d 'Ivoire on the Delineation of the Maritime /Jounda,y Between Both Countries" ), p. 3. MG, Vol. V, Annex 45.
160
Government of Ghana, Maiden Meeting Belween Chana and Cote d'Ivoire on the Delineation of the
Chana/Cote D 'Ivoire lmernational Maritime /JoundC11y: Opening Statement by the Chana National Continenlal
Shelf Delineation Project ( 17-18 Jul y 2008). MG, Vol. V, Annex 46. Ghana provided Cote d ' Ivoire with a li st of
geographical co-ordinates (WGS 84) that coincided with the terminal points of petroleum concessions on both
sides, after which the line continued, based on the internationally acceptable median rule, to as far as the
intersection with the 200 nautical miles.
161
,vfinutes ~[the Maiden Meeting Bel\lleen the Delegations of Chana and Cote d 'Ivoire on the Delineation of
the Maritime Bounda,y Between Both Countries. MG, Vol. V, Annex 45 .
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3.105 At the second meeting m February 2009, for the first time after fifty years of
consistent conduct, Cote d"lvoire repudiated the customary equidistance boundary, and
presented a new claim (the first of four mutually inconsistent claims in five years). This socalled "geographic meridian approach", based on Meridian 2° 52· 11 " West, 162 ignored half a
century of agreement on the customary equidistance line, and commenced not at BP 55. the
agreed land boundary terminus, but well to the east. It was also inconsi stent with the
submission it made to the CLCS just three months later. which maintained the customary
equidistance line. Figure 3.33 sets out Cote d"lvoire·s first meridian based positi on (Meridian
I). as presented to Ghana. 163
- - . . c:0 110·-
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Figure 3.33. Cote d'Ivoire Meridian Proposal from Second Meetiltg, 2009

162

A La Proposilion de Limile de la l'arlie lvoirienne /Proposed Limil CJ[lhe l voirian Side} in Republic of C6te
d' Ivoire, lhe Second Meeting .Joi/11 lvoiro-Chanaian Commission on the Demarcation CJfthe Marilime Border
Between Cote d"fvoire and Chana: Presentation by !he Jvorian Side (23 February 2009 , Cote d' Ivoire)
(hereinafter '·Proposed Limit CJfih e Jvoirian Side" ), Annex I. MG, Vol. II , Annex M 13; Vol. V, Annex 47.
163

Ibid.
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3. 106 At the same February 2009 meeting, Cote d' Ivoire requested that ongoing exploration

and evaluation works undertaken by Ghana west of that meridian be stopped. While no such
request had been put forward at the first meeting just seven months earlier, Cote d' Ivoire
suddenly claimed that it had made earlier requests, in 1988 and 1992. 164 Ghana sought
information on those purpo1ted "requests", but none came. Only six years later, at the
provisional measures hearing, did Ghana finally see the claillled 1992 '·request'·. As
addressed above, it offers no support for Cote d"lvoire·s position. 165
3.107 Fo llowing the February 2009 llleeting, Cote d' Ivoire did not advise its own

concession holders that it had changed its longstanding position on the boundary, despite the
fact that sollle were also active in the waters of Ghana that Cote d' Ivoire decided to claim .
Nor did it lllodify the reference in its 1977 law to the applicability of the equidistance
approach. In fact, despite the bilateral notification to Ghana, subsequent to February 2009,
Cote d"Ivoire continued to act, in all outward respects, as though it regarded the boundary
with Ghana, as exactly where the Pa1ties had agreed it was during the past 50 years.
3.108 At the next llleetings, on 27-28 April 20 I0, Ghana repeated its consistent position that

the custolllary equidistance boundary be formally recognized as the maritillle boundary
between the two States, and set out the various reasons why Cote d' lvoire's Meridian I
proposal was inappropriate. 166 Ghana supported an lvorian proposal to jointly survey the land
boundary terlllinus BP 55 to obtain the precise geographic coordinates at that location. 167

164
Government of Cote d ' Ivoire, Second Meeting of the Joint lvoiro-Ghanaian Commission on the Demarcation
of the Maritime Border Between Cote d"Ivoire and Ghana: Presentation by the lvorian Side (23 February 2009).
MG, Vol. V, Annex 48.

165

Supra, paras. 3.98-3.99.

166

Ghana Boundary Commission, Power-Point Presentation, Delimitation CJ[ the Maritime Bo11nda1 y Between
the Republic CJ[ Ghana & the Republic CJ/ Co te d'Ivo ire.· Third Meeting (27 April 20 I 0) (hereinafter
"Delimitation CJ/the Maritime BoundOIJ' Between the Republic of Ghana & the Republic ofC6re d 'Ivoire: lhird
Meeting"). MG, Vol. V, Annex 49.
167
Government of G hana and Government of Cote d' Ivoire, Minutes of the Fourth Meeting between Ghana and
lvo, y Coast on Maritime Bounda,y De/imitation (27-28 Apri l 20 10) (hereinafter "Minutes of the Fourth
Meeting between Ghana and /vo,y Coast on Maritime Bounda,y Delimitation"). MG , Vol. V, Annex 50.
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3.109 One month later, in May 20 I0, Cote d' lvoire put forward another proposal, based on a
new meridian. Figure 3.34 168 shows Cote d' lvoire' s second meridian-based proposal
(Meridian 2).
q ,..Jtl.JOlrt:Ol!C~fl:Dfflltq"

ea.IMITATION OE LAFRONTW:RE MAAJTN EHTRE LA COlE O'fVOIRE ET LE GH,V,IA.
ILLUSTRATION DE L'APPLICATION DE LA METHODE DES MERSOIENS

Figure 3.34. Cote d'Ivoire Meridian Proposal from Fourth Meeting, 2010

3.110 At a meeting in August 2011 , Ghana set out its critique of Cote d' lvoire' s second
meridian-based proposal and re iterated its strong legal and historical justification for the
equidistance method and the customary equidistance boundary. Ghana again proposed that
the boundary that always separated the Parties· oil concessions be formally adopted as the
maritime boundary between the two countries. 169

168

Illustration de I 'Application de la Methode des Meridiens [ll/us1ration of the Application of the Meridians
Method} in Republic of Cote d'Ivoire, Fifth Reunion, Cote d 'Ivoire-Ghana .Joint Commillee Meeting on the
Delimitation of the Maritime Boundaries between C61e d 'Ivoire and Ghana: Communication of !he lvorian
Party in Response to the Ghanaian Proposals of27-28 April 2010 (31 May 2010, Cote d' Ivoire) (hereinafter
" Republic of Cote d'Ivoire, Communication of the lvorian Party in Response to the Ghanaian Proposals 0(2 728 April 2010 (31 May 2010)"), Appendi x 4. MG, Vol. 11 , Annex M 17; Vol. V, Annex 51.
169
Republic of Ghana, Response to Cote d 'Ivoire 's Proposals towards the 5th Cote d 'Ivoire/Ghana Maritime
Bounda,y De/imitation Meeting (31 August 2011) (hereinafter " Response to Cote d 'Ivoire 's Proposals towards
the 5th Cote d 'Ivoire/Ghana Maritime Bounda,y De/imitation Meeting" ). MG , Vol. V, Annex 52.
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3.111 Less than a month later, on 26 September 2011 , Cote d· lvoire sent a communique to
international petroleum companies operating in Ghanaian waters demanding that they halt all
activities in areas it claimed as lvorian. I70 The map attached to the communique depicted a
triangle encroaching on Ghanaian waters, within which Cote d·lvoire demarcated five new
oil blocks (Cl-540 to Cl-544). This was the first time, after more than five decades of
consistent state practice. that Cote d·lvoire designated blocks to the east of the customary
equidi stance boundary. The surprising claim was only made after recent oil di scoveries in
Ghana. I 7I
3.112 Cote d' lvoire·s new position was shared with Ghana at the fifth meeting of the
Parties, on 1-3 November 20 I I. Abandoning the two different meridian-based approaches it
had put forward previously, Cote d' Ivoire now advanced a completely new position, one
based on an angle bisector. I 72 Figure 3.35 sets out Cote d' Ivoire's angle bisector proposal
(Bisector 1). 173 It is not clear how Cote d' Ivoire arrived at the proposed line. As is plain from
the map. the straight Iines from which the bisector was drawn are not accurate coastal facades
of either State. Nor does "bisector'· resulting from the intersection of those two lines appear
to be correct; it angles too far to the east.

170
Lei/er from Cote d' Ivoire to General Directors and Representatives of Oil and Gas Companies. MG , Vol. VI ,
Annex 71.
171
New oil discoveries in Ghana were expressly noted in a joint communique issued by the Presidents of Ghana
and Cote d· lvoire on the occasion of the visit of the lvorian President Mr. Alassane Ouattara to Ghana on 6
October 2011 . See Minutes Cote d 'Ivoire/Ghana Maritime Bozmda,y Negotiation (F/fih Meeting). MG , Vol. V,
Annex 53.
172

Ibid.

173

Republic of Cote d' Ivoire. Extrait de la Carte Marine S/-IOM 7187 Modificie [Excerpt of the Marine Chart
SI/OM 7187 Mod/fiedj in Delimilation Maritime Entre la Cote d 'Ivoire el le Ghana /Maritime De/imitalion
belween Cole d 'Ivoire and Ghana/, (November 2011 , Cote d' Ivoire) (hereinafter " Republic of Cote d 'Ivoire
Pelroleum Exp/oral ion Concessions (20 IO)" ). MG, Vol. II , Annex M 18.
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Figure 3.35 Cote d'Ivoire Angle Bisector Proposal.from Fifth Meeting, 2011

3. l 13 In February 2012, Ghana responded to Cote d' lvoire's angle bisector proposal. It
reiterated its firm support for equidistance as the relevant principle and the customary
equidistance line as the agreed boundary. 174
3.114 The sixth meeting was held in November 2013 , after a two-year hiatus resulting from
the political crisis in Cote d' Ivoire. The Parties noted their points of agreement and
disagreement. The four points of agreement were:

i.

A delimitation starting from the LBT at BP 55;

11.

A joint survey of BP 55 ;

111.

Negotiation on the basis of international law; and

1v.

A bilateral delimitation.

The two points of disagreement remained:
1.

the adoption of the historical (customary) line as the maritime boundary; and

174
Ghana Boundary Commission, Response to Cote d 'Ivoire Memorandum of November 02, 20/ I on ,v!aritime
Delimitation Between Ghana and Cote d 'Ivoire ( 15 February 2012) (hereinafter "Response to Cote d 'Ivoire
Memorandum of November 02, 201 I on Maritime De/imitation Between Ghana and Cote d 'Ivoire"). MG, Vol.
V, Annex 54.
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11.

175
the method of delimitation to be adopted.

3.1 15 They agreed on a joint visit to the land boundary terminus at BP 55 to determine its
geographical coordinates. As set out in Chapter 4, a Joint Technical Committee surveyed BP
55 and agreed upon the coordinates.
3.116 In December 2013. the Pai1ies adopted the Minutes of the joint survey of BP 55.
176
In subsequent meetings. they
formally agreeing on the coordinates of the agreed LBT.

addressed various technical and practical issues: exchanging li sts of base points and making
presentations on their preferred methods of delimitation ; 177 and discussing how to harmonize
maps and charts. 178
3.117 The final meeting of the parties (their 10th) was held in May 2014. Cote d' Ivoire
presented yet another new proposal , this time a different version of its angle bisector, relying
on three base points: the LBT between Liberia and Cote d" lvoire; the LBT between Cote
d"lvoire and Ghana; and the LBT between Ghana and Togo. 179 Figure 3.36 sets out Cote
d'lvoire·s fou11h proposal (Bisector 2). 180

11 5
Government of Ghana and Government of Cote d' Ivoire, Minutes qf' the Meeting of Negotiation on the
Delimitation ql the Maritime /301111dc11y between Cote d'Ivoire and Chana (Sixth Meeting) ( 12-1 3 November
2013) (hereinafter " Minutes ql the Meeting of Negotiation on the Delimitation qf' the A!aritime /301111da1y
between Cote d 'Ivoire and Chana (Sixth Meeting)" ). MG, Vol. V, Annex 55.
116
Government of Ghana and Government of Cote d ' Ivoire, Minutes of the Seventh Meeting: Cote
d 'Ivoire Chana Maritime Bounda,y Negotiation (5-6 December 20 I 3) (hereinafter " Min11tes of the Seventh
Meeting: Cote d"Ivoire/Chana Maritime /3011ndc11y Negotiation" ), p. 2. MG , Vol. V, Annex 57.
177
Government of Ghana and Governmenl of Cote d'Ivoire, Agreed Min11tes, Eighth Aleeting, 18-19 February
2014. MG , Vol. V, Annex 58. See also Government of Ghana and Government of Cote d' Ivoire, Final
Co111111uniq11e. Eighth Meeting qfthe Cote d'Ivoire-Chana Joint Commission on the delimitarion qf'the maritime
bo11nda1y be/ween Cote d'Ivoire and Chana ( 18-20 February 2014). MG , Vol. V, Annex 59.

118
Government of Ghana and Government of Cote d ' Ivoire, Minutes al the Ninth Meeting q( the Ghana-Cote
d 'Ivoire Maritime !Jounda,y Negotiations (23-24 April 2014). MG, Vol. V, Annex 60. See also Government of
Ghana and Government of Cote d ' Ivoire, Final Communique, Ninth Meeting of the .Join1 Commission for the
Chana-Cote d'Ivoire maritime bo11nda1J1delimitation (23-24 April 2014). MG, Vol. V, Annex 61.
179
Government of Ghana and Government of Cote d ' Ivoire, Minutes of the Tenth Meeting q( the Cote
d"/voire!Chana Joint Commission on the Cote d"fvoire/Chana Maritime Bounda,y Delimitation (26-27 May
2014) (hereinafter "J\4inutes q( the Tenth Meeting of the Cote d'Ivoire/Chana Joint Co111111ission on the Cote
d'Ivoire Chana Maritime B011ndo1 y Delimitation" ). MG, Vol. V, Annex 62.

80
Republic of Cote d' Ivoire, [Illustration of the construction of the bisector] (Cote d ' Ivoire, May 2014). MG,
'
Vol. II , Annex MI 9.
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Figure 3.36. Cote d'Ivoire Angle Bisector Proposal from Tenth Meeting, 2014

Like the previous angle bisector proposal, the new one was also derived from the use of
straight lines that did not follow or approximate the actual coastal facades of the two States in
the area relevant to the delimitation.
3.118 Figure 3.37 provides a composite map setting out Cote d' Ivoire' s inconsistent
boundary proposals.
3.119 Following its fourth new delimitation proposal, in July 2014, Cote d' Ivoire renewed
its warning to petroleum companies operating in Ghanaian waters, demanding that they
suspend all activities in areas west of its ultimate angle bisector proposal. 181 Unable to settle
the dispute diplomatically, Ghana issued its notice of arbitration in September 2014.

*

*

*

3.120 These are the facts that underlie Ghana' s claim that the customary equidistance
boundary constitutes the international border between the two Parties. They also make clear
the consistent position adopted by Cote d' lvoire for the entirety of the five decades after it
attained independence, the abrupt change of position it then embraced, and the consistent
pattern of changes ever since. As set out in the following chapters, Ghana submits that the

181
Leiter from D. lbrahima, General Director of the Ministry of Petroleum and Energy of the Republic of Cote
d' Ivoire, to Director, Tullow Cote d' Ivoire Ltd (30 July 2014). MG, Vol. VI , Annex 72.
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line mutually recognised , agreed and applied over five decades is the boundary in the
territorial sea (Chapter 4), the exclusive economic zone and continental shelf within 200 M
(Chapter 5), and the continental shelf beyond 200 M (Chapter 6).
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CHAPTER4
THE LAND BOUNDARY TERMINUS AND THE DELIMITATION OF THE
TERRITORIAL SEA
4.1

In this Chapter, Ghana addresses the delimitation of the territorial sea from the land

boundary terminus (LBT) to the point at which the territorial sea meets the exclusive
economic zone and continental shelf. 12 M from the coast.
4.2

Article 15 of the 1982 Convention provides generally that the territorial sea between

adjacent coastal States is to be delimited according to a median (equidistance) line, unless the
two States have agreed upon a boundary in the territorial sea, in which case the agreement
prevails. As set out in the preceding Chapters, since the late 1950s Ghana and Cote d'Ivoire
have been in agreement on a maritime boundary in the territorial sea (and beyond) that is
based on equidistance. The Parties have also agreed that the terminus of the land boundary is
located at Boundary pillar 55 (BP 55), and that this is the appropriate starting point for the
delimitation of the territorial sea. From that point the historically-agreed boundary has
followed an equidistance line for a distance of 12 M to the outer limit of the territorial seas as
provided by Articie 3 of the 1982 Convention. in ihe absence of any historic titie or other
special circumstance-and none exist here- there is no ground for departing from this
historically-agreed line, as reflected in the consistent conduct of Ghana and Cote d'Ivoire for
over 50 years. The agreed boundary is depicted in Figure 5.1 following page 116.
4.3

This Chapter is divided into five sections.
•

Section I sets out the applicable law on the delimitation of the territorial sea.

•

Section II identifies the land boundary terminus, which was demarcated over

a century ago and over which the Pa11ies are in agreement. The Pa11ies also
agree that this is the starting point for the delimitation of their maritime
boundary.
•

Section Ill describes the Parties' agreement on the course of their boundary in

the territorial sea- a boundary that has followed a equidistance line accepted
and respected by both States for over 50 years. Drawing heavily on the
previous Chapter, so as to avoid too much repetition, it describes the Parties'
-89-
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conduct, based on a common understanding, recognition and application of the
equidistance principle to the determination of their maritime boundary, and
their mutual and consistent practice in conformity with that equidistance-based
boundary, as reflected in the oil concessions, exploration, and drilling
activities granted and carried out by each of them and their licensees in the
territorial sea.
Section IV briefly addresses Cote d"lvoire·s belated disavowal of the

•

historically-agreed. or customary. equidistance line and explains why the
various alternative delimitation methods it has proposed since 2009 are legally
and factually unsustainable.
Section V sets out a brief description of the customary equidistance boundary

•

in the territorial sea. Chapters 5 and 6 set out the details of the maritime
boundary beyond this point.
I.

4.4

The Law Govern ing the Delimitation of the Territorial Sea

The law relating to the territorial sea is well established. In 1982 the United Nations

Convention on the Law of the Sea consolidated the existing principles of international law
and established a comprehensive regime governing the law of the sea within a unified legal
instrument. Ghana and Cote d'Ivoire are both parties to UNCLOS, having ratified the
Convention on 7 June 1983 and 26 March 1984 respectively. 182 Both Parties have expressly
accepted the rules on delimitation set out in the Convention . 183
4.5

Article 2 of UNCLOS enshrines the principle-earlier contained in Article I of the

1958 Convention on the Territorial Sea and the Contiguous Zone- that every coastal state
has sovereignty over its territorial sea. 184 Section 2 of UNCLOS contains detailed rules

182
Neither Ghana nor Cote d' Ivoire were signatories to the 1958 Convention on the Territorial Sea and the
Contiguous Zone.
183
During the course of bilateral maritime boundary negotiations both Part ies repeatedly made express their
commitment to UN CLOS and de limitation on the basis of Articles 15 , 74, 83 of UNCLOS. See e.g. , Minwes of
the Fourth Meeting between Ghana and lvo,y Coast on Maritime Bounda,y Delimitation, p. 6. MG, Vol. V,
Annex 50.
184

UN CLOS, Art. 2 ("The sovereignty of a coastal State extends, beyond its land territory and internal waters
. to an adjacent belt of sea, described as the territorial sea".).
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regarding the limits of the territorial sea. According to the International Court of Justice, the
specificity of those provisions reflects the fact that, in view of the sovereign status of
territorial waters,
[t]he methods governing territorial sea delimitations have needed to be, and
are. 111ore clearl y articulated in international law than those used for other.
111ore functional maritime areas. 185
4.6

Article 3 of UNCLOS recognises the right of every State to establish the breadth of its

territorial sea up to a limit not exceeding 12 M. The li111it 111ust be --measured from baselines
determined in accordance with this Convention". 186 For these purposes, the outer limit of the
territorial sea is a line --every point of which is at a distance from the nearest point of the
baseline equal to the breadth of the territorial sea". 187
4.7

Article 15 regulates the deli111itation of the territorial sea between States. It provides

that:
Where the coasts of two States are opposite or adjacent to each other, neither
of the two States is entitled, failing agreement between them to the contrary, to
extend its territorial sea beyond the median line every point of which is
equidistant from the nearest points on the baselines from which the breadth of
the territorial seas of each of the two States is measured . The above provision
does not apply, however, where it is necessary by reason of historic title or
other special circumstances to delimit the territorial seas of the two States in a
way which is at variance therewith. 188

185

Nicaragua v. Honduras, Judgment, para. 269.

186

UNCLOS , Art. 3. Both States have declared 12 M of territorial sea and other maritime zones. Cote d ' lvoire' s
Law No. 77-926 delimiting the Maritime Zones placed under the National Jurisdiction of the Republic of Ivory
Coast of 17 November 1977 provides in Article I:
The outer limit of the territorial sea of the Republic of Ivory Coast is established at a distance of 12
nautical miles from the lowest water mark.
Republic of Cote d ' Ivoire, Law No. 77-926 , Art. I. MG , Vol. IV, Annex 24.
Similarly Ghana ' s Maritime Zones (Delimitation) Law, 1986 provides in Article I (I):
[T]hat the breadth of the territorial sea of the Republic shall not exceed twelve nautical miles measured
from the low-water line along the coast of the Republic as marked on large-scale official charts.
Republic of Ghana, Maritime Zones (Delimitation) Law, Art. 1(1). MG , Vol. 111 , Annex 6.
187

UNCLOS, Art. 4.

188

Ibid. , Art. 15.
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Article 15 reflects a well-established rule of customary international law. 189 It

stipulates the primacy of agreement, and failing that the application of the principle of
equidistance. Departure from the equidistance principle is possible only where necessary by
reason of historic title or other "special circumstances". In the absence of agreement, it is
now long established that ·'a presumption of equidistance exists in the case of the territorial
sea'·_190
4.9

Further, when delimiting the territorial sea in the context of a single maritime

boundary, a court or tribunal shall "apply first and foremost the principles and rules of
international customary law which refer to the delimitation of the territorial sea'·, while also
"taking into account that its ultimate task is to draw a single maritime boundary that serves
other purposes as well'". 191
4.10

As described in the preceding Chapter and in further detail below, for over 50 years

Ghana and Cote d' Ivoire have mutually recognized and agreed on a maritime boundary based
on equidistance, including in the territorial sea. They have formally and publicly recognized
that boundary, and have done so in their mutual conduct with regard to each other, as wel I as
with the world at large. This boundary has been reflected in Presidential decrees, described in
oil concession agreements signed by Ministers of State, and depicted in official maps
published by both States. For over 50 years, Ghana and Cote d'Ivoire have consistently
respected that historically-agreed equidistance line as their maritime boundary in relation to
the offshore oil and gas concessions they have granted. This mutual acceptance and
agreement between the Parties is a singularly important element to be taken into account in
carrying out the delimitation of the territorial seas and beyond.
4.11

Ghana and Cote d' Ivoire have also long accepted that the starting point for the

delimitation of their maritime boundary is the agreed land boundary terminus, BP 55 .

189
Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Merits, Judgment, ICJ Rep011s
200 I, p. 40 (hereinafter "Qatar v. Bahrain, Merits, Judgment"), paras. 175, 176.
190

J. Crawford , BroJVnlie 's Principles of Public International Lall' (8th Ed., 2012), p. 283. MG , Vol. IX , Annex
104.

191

Qatar v. Bahrain, Merits, Judgment, para. 174.
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II.

4.12

The Agreement on the Land Boundary Terminus

As set out in Chapter 2, the land boundary between Ghana and the Cote d' Ivoire was

laid down in a series of agreements between the United Kingdom and France in the late 19th
and early 20 th centuries. By these agreements the colonial powers sought to delimit their
respecti ve "spheres of influence'·.
4.13

The land boundary commenced at Beacon 55 , a point identified on the coast. and

extended inland . Beacon 55 was first surveyed and positioned by an Anglo-French Boundary
Commission in 1903 by means of astronomical observations. This point was set out in the
final agreement on the delimitation and demarcation of the Ghana-Ivory Coast colonial
boundary, contained in an "Exchange of Notes between the British and French
Governments", in May 1905 . Thus the location of the border and the land boundary terminus
were identified with a degree of precision . The position of Beacon 55 (now referred to as
Boundary pillar 55) remained unchanged even after the Parties became independent and resurveyed their land boundary.
4.14

The Parties agree that BP 55 is the terminus of their land boundary and the starting

point for the maritime delimitation. Throughout the bilateral negotiations on the maritime
delimitation (between 2008 and 2014), Ghana consistently maintained that the delimitation
must begin at BP 55 . In 2009, during the negotiations, Cote d' lvoire briefly suggested the use
of both BP 54 and BP 55 to demarcate the boundary. However, it soon abandoned that
position . Cote d' lvoire 's acceptance of BP 55 as the LBT is further reflected in the fact that
for all the alternative proposals it put forward for delimitation subsequentl y (in 20 I 0, 2011 ,
and 2014) it took BP 55 as the starting point. 192 (See Figure 3.37 which sets out a composite
of Cote d' lvoire ' s variou s delimitation proposals following page 88 .)
4.15

Although the parties had been in agreement at all material times that the maritime

boundary commenced from the physical marker which was the LBT BP 55 , and the physical
location of BP 55 has remained unchanged, the measured coordinates have varied marginally
over the years because of changes (and improvements) in survey techniques. In November
2013 , the Parties set up a Joint Technical Committee to visit BP 55 and determine its exact
192

See supra paras. 3.105-3.119.
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geographical coordinates. 193 On 26 November 2013, members of the Joi nt Technical
Committee met to measure the coordinates. 194 They found that ·'B P 55 was in place and
visible". They agreed at that time that the geodetic coordinates shown on an Etrex 20 Garmin
hand-held Global Positioning System (GPS), as used by both parties, were exactly the same
in the World Geodetic Reference System of 1984 (WGS 84). namel y: 05°05" 28.4 .. N and 03 °
06. 21.s·· W. 195
4.16

Give n its impo11ance. the Joint Technical Committee proposed the i·ehabilitation of

BP 55 in conformity with existing international standards. The practicalities of the
rehabilitation were discussed at a meeting in December 2013 , where the Minutes of the joint
survey were adopted. 196
4.17

Thus, since December 20 13 there has been a clear and unambiguous agree ment
between the Parties as to the exact co-ordinates of BP 55. 197 The location of the land

boundary terminus is shown in Figure 4.1 below, which also shows a photograph of the
actual pi Ilar.

193

Minutes of the Mee/ing o_f'Negotiation on the Delimitation o_f'the tllarilime /Jounda,y between Cote d 'Ivoire
and Chana (Sixth Aleeling). MG , Vo l. V, Annex 55.
194

Government of Ghana and Government of Cote d' Ivoire, Minutes o_f'the l'isil to BP 55 by lvorian-Chanaion
Joint Technical Commillee (26 November 2013). MG, Vol. V, Annex 56.
195

This is without prejudice to a more precise joint GPS measurement that mi ght be made.

196

Minutes of the Se venth Meet ing: Cote d'fvoire, Ghana Maritime /3011ndc11y Negotiation. MG , Vol. V, Annex

57.
197

These coordi nates are in the WGS-84 geograp hic coordinate system and are rounded to the nearest one-tenth
of one second of latitude and longitude.
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Boundary Pillar 55

Ghana and Cote d'Ivoire
Land Boundary Terminus
M~o tor Projtctlon, ~111m: WGS-&.t

1S

10

NilutO IMilH
20

JO

40

Kilomtter5

Prtpoml by '"1em01/onal Mopping

For pu,po.ses of illusr,a1ion only

3"30'W

Figure 4.1. Ghana and Cote d'Ivoire Land Boundary Terminus

4.18

On 7 April 2015 , after the Provisional Measures hearing, the Special Chamber

requested Ghana to provide it with the coordinates of the line that it considered to be long
recognized by the Parties as their maritime boundary. The coordinates provided by Ghana for
the starting point of that line at the land boundary terminus were 05° 05' 28.4" N and 03° 06'
21.8" W. These were the same co-ordinates recognized and adopted by both Parties in
December 2013. The coordinates provided to the Special Chamber by Cote d"lvoire were
different, however: 05° 05' 23" N and 03° 06' 24" W. These coordinates would place the LBT
198
slightly to the southwest of the co-ordinates agreed by the Parties in 2013 . Since these

coordinates conflict with those agreed by the Parties, they do not accurately reflect the

198
Lei/er from Helen Akpene Awo Ziwu, Ag. Solicitor General and Co-Agent, Republic of Ghana, to Philippe
Gautier, Regi strar, International Tribunal for the Law of the Sea, No. ILD/SCR/132/SF.5 (9 April 2015). MG,
Vol. VI , Annex 65; Lefler from lbrahima Diaby, General Director of Hydrocarbons and Co-Agent, Ministry of
Petroleum and Energy, Republic of Cote d' Ivoire, to Philippe Gautier, Registrar, International Tribunal for the
Law oft he Sea (8 April 2015). MG, Vol. VI , Annex 64.
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precise location of the land boundary terminus, and they should not be accepted by the
Special Chamber.
Ill.

4.19

Agreement on the Delimitation of the Territorial Sea

Although not formalized in a maritime delimitation treaty. since the late 1950s Ghana

and Cote d'Ivoire have mutually recognised and agreed and given effect to a boundary in the
territorial sea (and beyo nd) based on equidistance that commences at BP 55 (as hi storically
understood. and dependent on its precise location) and continues as depicted in Figure 5.1.
4.20

Chapter 3 provides a comprehensive account of the Parties' recognition and

agreement with respect to the customary equidistance line followed by them for over 50
yea rs. This is reflected in their domestic laws, their official correspondence, their oil
concession practices, and in representations to each other, to the international community and
to potential investors. This section highlights some examples that demonstrate the existence
of an agreement that follows the customary equidistance line in the territorial sea.
4.21

The earliest available maps depict a boundary that the Parties regarded as an

equidistance line. Even prior to their independence the Parties followed an equidistance line
to demarcate their respective territorial seas. Cote d'lvoire 's first concession that extended
three miles offshore (the SAP concession of 1957) was limited on its east by a boundary that
followed a median line in the territorial sea with Ghana. (See Figure 3.1. 199) Similarly, one
of Ghana's earliest concessions (to the Gold Coast Gulf Oil Company in 1956) had as its
western limit an equidistance boundary. (See Figure 4.2. 200 )

199

See supra, paras. 3.7, 3.8.

00

'
Ghana Concession Alap (Fig. 8) in H. D. Hedberg, "Petroleum Developments in Africa in 1956", 8111/elin al
the American Association of Petroleum Geologists, Vol. 41 , No. 7 (July 1957) (hereinafter "Ghana Concession
Map" ). MG. Vol. II. Annex M50; Vol. VII , Annex 89.
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Figure 4.2. Ghana Concession Map, 1956
4.22

Cote d' lvoire ' s recognition of the primacy of the equidistance principle for delimiting

territorial seas, from BP 55 , as well as its acceptance of an equidistance-based boundary in
the territorial sea with Ghana, is also explicitly referenced in its laws and decrees. For its part
Ghana has consistently subscribed to the equidistance principle, as is clear from the history of
negotiations between the Parties, as well as its practice.
4.23

As set out in Chapter 3, in 1977 Cote d' Ivoire adopted a law " Delimiting the Maritime

Zones placed under the National Jurisdiction of the Republic of the Ivory Coast" . Article 8 of
the Law expressly recognized the role of the "median line or the equidistance line" as a
method of delimitation with respect to "adjoining coastal states". This Law has not been
amended, and has subsequently been referred to in other national legislation, including with
respect to fishing, navigation and petroleum . 201
4.24

There are even earlier examples of Cote d' lvoire' s explicit recognition and acceptance

of an equidistance-based line starting from BP 55 . Decree 70-618, adopted on 14 October
1970, was issued (and signed) by President Felix Houphouet-Boigny to authorize a

concession agreement with a consortium led by Esso. The decree states that the boundary of
the Esso concession in the east is "!he border line separating the Ivory Coast _fi'om Ghana
between points Kand L". 202 The Concession defined points Kand Las 4 ° 49' 50" N and 3°

201

Republic of Cote d' Ivoire, Law No. 77-926, Art. 8. MG , Vol. IV , Annex 24. See also supra paras. 3.29-3.31.

202

Republic ofC6te d' Ivoire, Decree 70-618, p. 87 (emphasis added). MG , Vol. IV, Annex 23.
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I0' 30" W and 5 ° 05' 30" N and 3° 07' I0" W respectively. 203 As can be seen from Figure
3.5 at page 37, Points Kand L depict an equidistance line drawn in the territorial seas of the

Parties (and beyond into the EEZ. as discussed in Chapter 5). Point L identified in the Decree
and in the underlying concession is the "coastal border between the Ivory Coast and
Ghana'·204 (these co-ordinates refiect a prior understanding of the coordinates of the land

boundary terminus, based on earlier technologies).
4.25

There are numerous examples in the years that followed that confirm Cote d"lvoire·s

acceptance of the customary equidistance boundary with Ghana, starting at BP 55 and
running through the territorial sea (and beyond). Right up until 2009, Cote d"lvoire·s
approach to the maritime boundary with Ghana was recognition of a customary boundary line
based on equidistance, from BP 55 for 12 M. For its pait, Ghana adopted a consistent
approach, throughout the entirety of its existence as an independent State, in recognising that
its maritime boundary with Cote d"Ivoire is defined by the historically-agreed equidistance
line. Such an approach is reflected in the practice of both States with respect to oil
concessions.
A.
4.26

Practice Regarding Oil Concessions

The agreement on the location of the customary equidistance boundary is most

clearly refiected in the consistent practice of the Paities in relation to oil concessions, as well
as exploration and drilling activities, since the 1970s. All the oil and gas activities carried out
by, or under licence from Ghana are in areas that fall on the Ghanaian side of that boundary,
whereas similar lvorian activities have been confined to the west of that boundary, in waters
considered by both Parties to be lvorian.
4.27

From the 1950s to 2009, both Parties offered and awarded concessions respecting an

equidistance boundary, and neither Party objected on any occasion to the offer or award of a
concession respecting that boundary as granted by the other pa1ty. Nor was there any

203

'

04

Ibid. (emphasis added). See also supra paras. 3.19-3.26.
Republic of Cote d' Ivoire, Decree 70-618, p. 86 (emphasis added). MG, Vol. IV , Annex 23.
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objection when exploration activities were undertaken or wells drilled by each Party on its
205
side of the customary equidistance line.

4.28

Cote d' Ivoire has publicly declared its respect for that boundary, and Ghana has

placed reliance upon those public representations. On the basis of such reliance. very large
206
economic investments have been made in Ghana·s maritime areas east of the line.

4.29

The Parties· adoption of the customary boundary began in the territorial sea. as the

initial offshore oil activities remained close to shore. With improving technology activity
moved fu1ther offshore, as shown in Chapter 5. Oil exploration activities offshore by Ghana
and Cote d. lvoire have resulted in the publication of maps by both Pa1ties, and by concession
holders and industry specialists. The available maps, until Cote d' lvoire' s unilateral change in
position in 2009, are based on the customary equidistance boundary in the territorial sea and
beyond.
/.

4.30

Cole d 'Ivoire 's Concessions in !he Terrilorial Sea Follo w !he Customa,y
Equidislance Boundary

The totality of Cote d' lvoire·s concession activities in the territorial sea up to 2009

were limited on its eastern border by the maritime boundary it recognized with Ghana,
starting from BP 55. (It is notable that during the provisional measures phase Cote d' Ivoire
did not point to a single instance of contrary practice at any time before 2009- it never used
anything other than the customary equidistance line to delimit its territorial sea boundary with
Ghana.) Its exploratory and other activities were also confined to the areas west of that
boundary.
4.31

Cote d" lvoire continuously depicted its maritime boundary with Ghana as following

the customary equidistance line starting with the first concessions in the late 1950s through
the 1970s, I980s, 1990s and 2000s. In 1975 Cote d' Ivoire issued its model productionsharing contract (PSC) for offshore oil concessions. The contract included a map setting out
Cote d' lvoire' s existing oil concessions, which clearly depicts the eastern limits of Cote

205

Cote d' lvoire 's lim ited objections are dealt with at paragraph 3.98.

206

See Chapters 3 and 5 in this regard.
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d'lvoire' s eastern-most concessions as abutting the customary equidistance boundary with
Ghana. 207
4.32

An official map of Cote d'lvoire 's concession blocks, published by PETROCI in

1983, constitutes another example of its consistent practice through the 1980s. Figure 3.8 208
sets out detailed mapping on a larger scale and provides a full set of coordinates. including
the coordinates of the starting point of the depicted boundary at point L (from the location of
BP 55. as then understood).
4.33

Ten years later, in 1993. Cote d' Ivoire, represented by its "Ministry of Mining and

Energy and the State Oil Company (PETROCI)", announced bidding for three available
blocks in Cote d. lvoire . The blocks were stated to be "situated along the eastern extent of
(its] continental shelf'. The accompanying map denotes the easternmost block off the lvorian
coast as CI-0 I, which is bound by a dashed line dividing the territorial seas of the Pa11ies on
the basis of equidistance. The maritime area to the east of the line is marked as ·'GHANA".209
The map is set out at Figure 3.17.
4.34

Later in the I990s Cote d. lvoire reconfigured its concession blocks, extending them

seaward to encompass deeper waters. While these concessions are primarily relevant to the
delimitation beyond 12 M, the maps published by Cote d' lvoire 's state oil company,
PETROCI, confirm Cote d"lvoire·s earlier approach with regard to the delimitation of the
territorial sea. For example, in 1994, Cote d'Ivoire awarded United Meridian International
Corporation (UMIC) block CI-0 I, which was bound in the east by the customary equidistance
boundary. 2 10
4.35

This consistent practice continued throughout the 2000s. Once again, while most of

the concessions were awarded beyond the limits of the territorial sea, official maps continued
to depict the customary equidistance line dividing the waters of the Parties from the territorial
sea onwards. BP 55 was always the sta11ing point. Examples include:

'

07

208

See supra paras. 3.25; Figure 3.6: MG, Vol. II, Annex MI.
PETROCI , llydrocarhons Pen11il in C61e d 'Ivoire and localion (!(Wells.MG , Vol. 11 , Annex M3.

209

Cole d "lvoire 1993 Pe1ro/e11111 Eva/11a1ion Concessions, p. 2. MG, Vol. V, Annex 37. The document also sets
out a "Depth Map"' which indicates that the waters to the east of the dashed line are "GHANA".
210

Oil and Gas Aclivities in Cote d 'Ivoire, p. 5. MG , Vol. IX , Annex I05.
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A 2002 concession map published by PETROCI , which shows block CI-0 I
(held by Ocean Energy) in the territorial sea of Cote d' Ivoire limited in the
east by the same boundary line with Ghana- the line based on equidistance.

a)

(Figure 3.19)

4.36

2 11

b)

In 2005, Cote d"lvoire subdivided block CI-01 into block CI-401 and a new
(smaller) block CI-0 I (closer to shore) in its territorial sea. It continued to
depict the customary eq uidi stance boundary with Ghana as the eastern limit
12
of its new concession blocks. (Figure 3.20)2

c)

In 2009, Block Cl-0 I was fu11her divided into a smaller block CI-505 just off
the coast of Cote d"lvo ire, in its territorial sea. When it was offered for
concession in January 20 I0, its eastern boundary, once again . reflected the
long agreed equidistance boundary. 213 It is noteworthy that this concession
and the accompanying maps continued to reflect its recognition of the
customary equidistance boundary in the territorial sea even afier Cote
d"lvoire· s change of position earlier in 2009.

Fuller detail s of Cote d"lvoire·s concession practice beyo nd the territorial sea are set

out in Chapters 3 and 5 and in the annexed material. That practice reflects a clear and
uneq ui voca l acceptance of the customary equidistance line by Cote d' Ivoire in the maritime
zo nes beyond 12 M , as well as in the territorial sea. During the provisional measures phase
Cote d' Ivoi re offered no evidence to contradict this consi stent practice, including the use of
BP 55.
2.

4.37

Ghana 's Concessions in !he Terri/orial Sea Follow !he Customary Equidislance
Boundmy

Ghana·s concession practice has also consistently followed

the customary

equ idi stance boundary. As set out in the preceding Chapters, in 1968 Ghana divided its
maritime territory along the full length of its coast into 22 blocks. Block I, the westernmost
block had as its boundary a line drawn using the equidistance principle; that boundary was
21 4
used consistently by both Parties to delimit their offshore concessions.

211

Nepub/ic of Cote d "lvoire Petroleum £xploration Concessions (2002). MG , Vol. II , An nex M7; Vo l. V,
Annex 38.

2 12

Republic of Cote d 'Ivoire Petroleum £xploration Concessions. MG, Vol. II , Annex M9; Vol. V, Annex 39.

2 13

Republic of Cote d 'Ivoire Petroleum £xploration Concessions (2010). MG, Vol. II , Annex M 16.

214

See supra para. 3. 14; Figure 3.3; MG , Vol. II , An nex M20.
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A conso1tiulll led by Volta Mayflower was awarded the license over Block I. Volta

COllllllenced active exploration in 1969 and in 1970 it drilled the first offshore well in the
Tana/Cape Three Points Basin. (See Figure 4.3. 2 15) Cote d. lvoire did not protest when the
license was awarded in 1968, or when drilling COJlllllenced pursuant to the license, or at any
tillle thereafter. In fact there is no record of Cote d'Ivoire ever suggesting that Ghana· s
approach was inappropriate. or having offered an y objection to an y drilling in the territorial
sea before 2009, when it une xpectedl y changed its position.
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Figure 4.3. Ghana Offshore Oil Co11cessio11s, 1970

115

Distribution q[ Chana O.ff., hore Oil Concessions as at June. /970 in G. 0. Kesse, "The Search for Petroleum
(Oil) in Ghana." Chana Geological Survey, Report No. 78/ 1 (17 Jul y 1978, Ghana), p. 10 (hereinafter
" Distribution qf Chana Off,hore Oil Concessions as at June. 1970"' ). MG, Vol. II , Annex M2 I; Vol. VIII ,
Annex 95 .
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4.39

Figure 4.4 sets out Ghana·s concessions in 1975 and depicts Block 1·s western limit

along Ghana' s customary equidistance boundary with Cote d' Ivoire in the territorial sea. An
enlargement of the figure shows the boundary setting out "IVORY COAST" and
"GHANA".216

Map b:cerptj

Figure 4.4. Ghanaian Oil Co11cessio11s, Offshore & Onshore, 1975
4.40

For over fifty years Ghana' s oil concessions, awarded in its westernmost maritime

areas, have respected the equidistance boundary with Cote d'Ivoire in the territorial sea (and
beyond). All the concessions have been made publicly available and are known to Cote
d' Ivoire. Section 4 of Ghana·s 1984 Petroleum Exploration and Production Law states that
Ghana 's concession maps show the areas "within the jurisdiction of Ghana".2 17 These
concession maps, discussed in Chapters 3 and 5, uniformly show Ghana' s territorial sea
delimited by the customary equidistance boundary, from BP 55 for a distance of 12 miles.
Ghana has provided them in Volume II. Some of these are set out as examples:
216

Ghanaian Oil Concessions, Qffshore & Onshore (SRG/827A). MG, Vol. II , Annex M22.

217

Republic of Ghana, PNDC L 1984, Art. 4(1). MG, Vol. 111, Annex 5. The Law provides that the Secretary
shall prepare a reference map showing areas of potential petroleum fields within the jurisdiction of Ghana,
divided into numbered areas and each of which shall be described as a " block". Idem.
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In 1984 Ghana·s Ministry of Fuel and Power published an "Offshore Activity Map"

showing (I) the customary boundary line, and (2) the Ghanaian concessions and wells that
are east of that line. As in Cote d'lvoire' s maps, the boundary is indicated as an agreed,
equidistance based line (see Figure 3.12). 218
4.42

In the coming years. Ghana awarded a number of onshore and offshore blocks in the

western corner of the Tano basin to West Oil. The western boundary of the offshore portion
of the blocks awarded lay along the customary equidistance boundary agreed with Cote
d'Ivoire. In 1998, for example. the West Oil Concession, shown in Figure 4.5, continued to
recognize the customary boundary in the territorial sea, and beyond. 21 9

\

3• 00'

2·

,o·

Figure 4.5. Glta11a West Oil Co11cessio11 Block, 1998
4.43

Ghana·s current concessions are set out at Figure 5.2 following page 122. They all

reflect the existence of the customary equidistance boundary.

218

Offshore Aclivily Map: License Blocks. MG, Vol. II, Annex M25 .

219

Ghana National Petroleum Corporation (G PC), Fig 2 [West Oil (Ghana) Pty Ltd. Licensed Blocks] in West
Oil Block Concession Agreement ( 1998, Ghana), Annex I. MG, Vol. II , Annex M30; Vol. Ill , Annex 17.
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4.44

As noted in Chapter 3, the Parties have also carried out numerous seismic surveys

treating the customary equidistance line as the maritime boundary. Both States have made

°

22
requests to each other before crossing the line as necessary to carry out such surveys. Cote

d"Ivoire has never protested Ghana· s surveys east of the line. within its territorial waters. or
sought the data collected in those waters. Both States have facilitated the other·s seismic
surveys by authorizing the cross ing of the boundary into its respective waters to turn around.
The Parties· co-operation confirms their agreement on the delimitation of the territorial sea
by means of an equidistance line, in accordance with international law.
4.45

As set out in the preceding chapter, Cote d' Ivoire did not protest or otherwise object

to any Ghanaian concessions at the time they were offered, or when they were granted, or
when contracts were signed. Similarly it made no protest when Ghana 's licensees conducted
seismic surveys and drilled wells at any location in Ghana·s territorial sea, even though all
these activities were publicly known and widely reported. Fu1thermore, while Cote d' Ivoire
conducted seismic surveys and drilled several offshore wells on its side of the customary
boundary, it never sought to explore for oil or drill wells east of that line, in the area it now
claims. In other words, until February 2009, when Cote d' lvoire first signalled to Ghana in
bilateral talks its intention to change its position on the location of the boundary, and make a
claim to that which it had previously recognised to be Ghanaian territory, in practice it
consistently respected the customary equidistance line as the boundary between the two
1
States in the territorial sea, starting from BP 55 .22

4.46

In summary, until 2009 the customary equidistance boundary from BP 55 for a

distance of 12M had always been respected by each State. Their common practice, for over
50 years, reflected both an unequivocal acceptance of the equidistance principle to delimit
their respective territorial seas, and an equally unequivocal acceptance of a customary
equidistance line as the actual maritime boundary. As lvorian President Houphouet-Boigny

220

See in particular paragraphs 3.72-3.74 referring to Dana Petroleum 's request for permiss ion for a vessel
collecting seismic data in Ghana's West Tano block to cross the territorial sea boundary to shoot seismic tie
lines to one of Cote d' lvoire 's well s in October 1997. Leifer from GNPC 10 UMIC. MG , Vol. VI , Annex 67
(with related map).

22 1

See supra paras. 3.78-3.81 , 3.101-3.109.
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decreed in 1970, this is .. the border line separating the Ivory Coast from Ghana·'. The practice
of the Parties post 2009 leads to no diflerent conclusion. Irrespective of what Cote d"lvoire
said to Ghana in February 2009. its public stance remained unchanged. For several years
thereafter it continued to treat the same long-recognized line as the boundary between the two
States in actual practice. and in communications with third Parties. 222
IV.

4.47

Cote d'lvoire's Recent Delimitation Proposals Are Legally and Factually
Unsustainable

After 50 years of State practice manifesting an unequivocal agreement on a boundary

based on equidistance, and after consistently acknowledging and respecting this mutually
agreed boundary with Ghana. Cote d' Ivoire abruptly changed course in February 2009.
4.48

At that time, in the course of bilateral talks Cote d" lvoire unexpectedl y informed

Ghana that it would no longer accept the agreed line, or any other line based on equidistance.
as the maritime boundary between the two States (although it did continue to accept BP 55 as
the starting point). Chapter 3 makes clear the coincidence in timing ofGhana·s oil discoveries
and Cote d"lvoire ·s change of position. 223 As noted there, this change of position. which
closely followed the oil discoveries, was communicated only to Ghana, and not made public.
Cote d'Ivoire did not repeal its 1977 Law, nor did it communicate its new stance to the
international oil industry, or even to its own concession holders, some of whom were also
active in Ghana·s waters.
4.49

Publicly, Cote d"lvoire continued to act as before, by respecting the long agreed

customary equidistance boundary. In November 2009, seven months after it made its first
meridian-based proposal to Ghana, Cote d" lvoire. via its State oil company (PETROCI),
presented promotional material to international oil companies that included a map depicting
the long recognized customary equidistance line as the boundary with Ghana, as set out in
Figure 3.25.

224

This was repeated by PETROCI in 20 IO(Figure 3.26). 225

012

See supra paras. 3.75-3.81 .

223

See e.g. supra paras. 3.67-3.69.

"' See supra para. 3.63. PETROCI. B. Glohi. l'elrole11111 Concessions. MG , Vol. II. Annex M 15: Vol. V. Annex
42.
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4.50

Until September 2011, Cote d"lvoire·s stated public position and practice remained

unchanged from that which existed until 2009. It continued to show the long recognized
equidistance based boundary as its maritime boundary with Ghana. It first made public its
di savowa l of the customary equidistance line only in September 20 I I in a communique to
concession holders operating in Ghana· s waters. 226
4.51

Even after that date. a 20 12 PETROCI promotional publication aimed at intern ationa l

oi l companies announced drilling activities in the Cl-40 1 block. just south of block Cl-01.
PETROCI exp lained that a we ll located just west of the customary equidistance boundary
line --was drilled next to the border with Ghana·'. 227 Further examples are set out in Chapter
3. 228

4.52

Chapter 3 also sets out the series of unfounded and inconsi stent proposals for

maritime delimitation put forwa rd by Cote d' Ivoire since February 2009. 229 Its first two
claims (in February 2009 and May 20 I0) were that the boundary should follow meridian
lines. Ghana responded to these proposals with detailed reasons to show that mari time
boundaries based on meridians had no support in case law nor in state practice in the Gu lf of
Guinea. They were inappropriate for a number of reasons, including the longstanding

°

agreement between the Parties that the boundary followed an equidistance line. 23 Cote
d' Ivoire then abandoned both of its meridians.
4.53

One year later, in November 2011 , (after its communique to oil companies operating

in Ghanaian waters), Cote d"Ivoire put forward an entirely new approach: for the first time it
proposed delimitation based on an angle bisector line, starting from BP 55. This was also the
first time in more than five decades of consistent State practice that Cote d"Ivoire purported

"' See supra para. 3 .64.
226

See supra paras. 3. 111-3. 112.

227

Retour a11x sources... 1-lomecoming. MG , Vol. V, Annex 44 .

228

See supra paras. 3.58-3.64.

229

See Chapter 3. Section IV .

0

See Deli111itatio11 of the Alariti111e /Jo11nda1J1 Between the Republic ~/'Ghana & the Rep11blic ~/'Cote d'Ivoire:
71,ird Meeting. MG, Vol. V, Annex 49; Response to Cote d 'Ivoire 's Proposals towards the 5th Cote
d 'Ivoire Ghana Maritime Bo11nda1 y Deli111itation Meeting. MG, Vol. V, Annex 52.
' ·'
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to desi gnate blocks that extended eastward of the custo111ary equidistance line.23 1 In May
2014, it put forward another variant of a bisector line. 232 It has never sought to justify this
line on the basis of agreement, or any established principle of law.
4.54
law.

As with its 111eridian-based proposal s, the angle bisectors have no foundation in fact or
233

The bisector method has only been used in very limited and unusual circumstances.

where the conventional approach is manifestly inappropriate or impossible to apply. In
Nicaragua "· Honduras the IC.I reaffir111ed the primacy of the equidistance method

111

international boundary delimitation, but used a bisector because of the unusual coastal
geography, which rendered the construction of an equidistance line unfeasible.234 In that case
the Parties agreed that there were special circumstances that required a deli111itation by a line
other than a strict median line. 235
4.55

Cote d"Ivoire has never claimed that it is not feasible to draw an equidistance line

from BP 55. Indeed, its consistent practice has been to do so, for nearly five decades, and
111any of the concessions it has granted, which re111ain in force today, are bound by a
custo111ary equidistance line that runs from BP 55 for a distance of 12 M to the outer li111it of
the territorial sea (and then beyond). Although they placed their equidistance line in a
different position fro111 that of Ghana at the provisional measures hearing, Cote d' Ivoire
identified no difficulty in preparing and depicting such a line. Cote d' Ivoire cannot now argue
that the drawing of an equidistance line is not feasible.
4.56

As described in Chapter 5, the relevant coasts that control the delimitation of the

territorial sea are unremarkable, and have no significant protuberances, concavities, offshore
231

Minutes Cote d"Ivoire Ghana ,\laritime Boundcuy 1\'egotiation (Fifth A/eeting). MG , Vol. V. Annex 53.

232

Minutes ol the Tenth Meeting ol the Cote d 'Ivoire Ghana Join! Com mission on the Cote d"Ivoire Ghana
Maritime l!ounda,y De/i111ita1ion. MG , Vol. V, Annex 62.

233
Ghana first responded to Cote d' Ivoire 's Angle Bisector proposal in February 2012. It set out reasons why
the equidistance method was most appropriate for the delimitation between the Parties, by responding, inter
alia, to the legal precedents put forward by Cote d' Ivo ire. See Re~ponse to Cote d 'Ivoire Memorandum of
November 02 , 201 I on Maritime Delimitation Be/ll'een Ghana and Cote d'Ivoire. MG , Vol. V, Annex 54.
Ghana' s response to Cote d' lvoire's Angle Bisector proposal of May 2014 is set out in the Alinutes of" the Tenth
Meeting of the Cote d "Ivoire/Ghana Joint Commission on the Cote d 'Ivoire/Ghana Maritime Bounda, y
De/imitation. MG, Vol. V, Annex 62. See also Government of Ghana, Presentation qf" Ghana 10 the 10th
Ghana-Cote d'Ivoire Meeting (May 2014). MG, Vol. V, Annex 62A.

234

Nicaragua v. /-londuras, Judgment, paras. 280-281.

235

Ibid. , paras. I03 , 275.
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features or other special circumstances that might render an equidistance-based boundary,
such as the customary equidistance boundary the Parties have long observed in practice,
inappropriate. The coast in the vicinity of the land boundary terminus is notable for its
smooth and straight configuration and its relatively 111orpho-static geology. There are
therefore no geographic or geologic features that call for a departure from an equidistancebased boundary. 236
4.57

In thi s regard. it is notable that ITLOS recently rejected Bangladesh' s request for

application of the angle-bisector 111ethod, both in the territorial sea and beyond . ITLOS made
clear that the territorial sea in the Bay of Bengal was to be deli111ited by a median line. In
237
In this
conformity with recent jurisprudence, the Tribunal adopted the three-step process.

case, the custo111ary equidistance line affects no cut off of any part of Cote d'lvoire·s coast,
and there is no basis to argue otherwise. The issue of "cut off' is fu1ther addressed in Chapter
5. 238
4.58

Cote d' lvoire' s belated clai111s are contrary to the position expressly enshrined in its

own domestic legislation for nearly four decades. If accepted, they would lead to
consequences that are unsupported by law and the Convention, and fundamentally unfair,
unprincipled and unworkable. As set out in Chapter 3, Cote d' lvoire's recent departure from
an equidistance-based territorial sea boundary appears to have been catalyzed by new
239
petroleu111 discoveries 111ade by Ghana on the eastern side of the long-agreed boundary.

Cote d' lvoire ' s disavowal of the agreement on the delimitation of its mariti111e spaces with
Ghana is belated and baseless.
4.59

During the provisional measures phase, Cote d' Ivoire presented yet another possible

line of deli111itation: In order to bring itself within the ambit of Article 15, it set out an

236

See infi'a para. 5.87.

237

Bangladesh/Myanmar, Judgment, paras. 153, 240.

238

See infi-a paras. 5.82-5.86.

239

See e. g., supra paras. 3.67-3.69.
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"Equidistance line calculated by Cote d' lvoire".240 Through this so-called equidistance line it
sought to create the appearance that:
(i)

Ghana' s concessions extended across the "equidistance" line into lvorian
waters; and

(ii)

some of the oil fields in the TEN area straddle the boundary such that if Ghana
were to exploit them even from its own waters it wou ld inevitably extract oil
from the lvorian side.

4.60

Simply put, Cote d' lvoire' s approach was misleading.

4.61

The equidistance line calculated by Cote d' lvoire depa11ed from the customary

equidistance line respected by Cote d' lvoire for more than five decades. In fact it was not a
true equidistance line at all. Further, it was based on an inaccurate representation of the
lvorian and Ghana ian coasts. Cote d' Ivoire failed to provide any of the base points or the
precise coastline it used to derive its equidistance line. And that coastline was inaccurately
depicted. As shown in Figure 4.6, the coast! ine near the land boundary terminus depicted on
the map provided by Cote d' lvoire was between 500

111

and 800

111

to the south of coastline

derived from accurately geo-referenced nautical charts. It was a similar distance to the south
of a coastline derived from satellite images (NGA prototype global coastline from Landsat-7
images from the early 2O0Os as well as coastline derived from Landsat-8 and WorldView2
images from 2014 and early 2015). 241 It can have no val ue in these proceedings.
V.

4.62

The Customary Equidistance Boundary between Ghana and Cote d'Ivoire

Until 2009, Cote d"Ivoire·s long-standing acceptance of an equidistance-based

delimitation of the territorial sea was clear, consistent and definitive. The compelling
evidence before the Special Chamber, coupled with the settled practice, reflects a binding
commitment within the meaning of Article 15 of the 1982 Convention. The resulting

"° Cole d' Ivoire PM , paras. 22 et seq. ; /bid.. Croq uis 11 ° 3: Les gisements d' hydrocarbures identifies dans et a
proxirnite de la zone Iitigieuse [Sketch No. 3: The hydrocarbon deposits identified in and around the disputed
area] , p. 14.
241

Ghana PM , paras. 58-63.
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agreement- mutually recognized. agreed and applied over more than five decades-has
created rights and obligations for both States.
4.63

This case is easily distinguishable from other cases where no such agreement, whether

tacit or de facto or otherwise. was found. In Nicaragua/ Honduras , the ICJ held that
.. [e]vidence of a tacit agreement must be compelling. The establishment of a permanent
111aritime boundary is a matter of great importance and agreement is not easily to be
presu111ed·•. 2-l 2 Ghana agrees. In that case the Court concluded there was no tacit agree111ent
on facts that are easily distinguishable. The evidence put forward by Honduras pales by
comparison to the evidence set out by Ghana. Two examples (of many that could be offered)
suHice: First, unlike Nicaragua, Cote d' Ivoire expressly demarcated the eastern limits of its
concessions as depicting the boundary with Ghana, rather than leaving the111 open-ended as
243
Second , the conduct
Nicaragua had done, which was a way of reserving its position.

proffered by Honduras spanned a notably sho1ter period of time (barely fifteen years, fro111
1961 to 1977, as compared to fifty years in the present case). It was thus insufficient to
244
In this case, the consistent
demonstrate the existence of a legally established boundary.

conduct of both Parties recogni zing the existence of an agreed boundary spanned half a
century.
4.64

More recently, in Bangladesh/Myanmar ITLOS rejected Bangladesh's claim that a

tacit agreement existed regarding its territorial sea boundary with Myanmar. The Tribunal
noted that affidavits from fishermen and naval officers sub111itted by Bangladesh were not
evidence of a tacitly agreed boundary as they merely represented the opinions of private
individuals and officials of the State that had an interest in the outcome of the proceedings. In
the words of the Tribunal the evidence presented by Bangladesh fell "short of proving the
existence of a tacit or de facto boundary agreement concerning the territorial sea''.

245

The

evidence put forward by Ghana is based not on affidavits prepared after the onset of
litigation , but on the conte111poraneous acts, practices and statements of both Parties,

242

1\"icaragua v. 1-/onduras, Judgment, para. 253.

243

Ibid. , para. 254.

244

Ibid. , para. 256.

245

BangladeshrMyanmar , Judgment, paras. I00-118.
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including the Government of Cote d' Ivoire at its highest level and state-controlled PETROCI ,
and are far more compelling, extensive, and of a much higher order of probative magnitude
than the ·'evidence" of tacit agreement presented in the Bay of Bengal case.
4.65

The fact that there has been prolonged and consistent conduct by both Parties showing

their acceptance of a particular line of delimitation-even if not formally embodied in treaty
form- as a maritime boundary. is indeed compelling. as observed by the IC.I in Tunisia/Libya
in these terms:
This line of adjoining [oil] concessions, which was tacitly respected for a number of
years, and which approximately corresponds furthermore to the line ... which had in
the past been observed as a de facto maritime limit, does appear to the Court to
246
constitute a circumstance of great relevance ....
4.66

In short, there is no basis in fact or law for a territorial sea boundary based on either

of the two methods of delimitation advanced by Cote d' Ivoire, or any of its four proposed
delimitation lines. For these reasons, the Special Chamber' s task with respect to the
delimitation of the territorial sea between Ghana and Cote d' lvoire is straightforward. It need
do no more than confirm the existence of an agreement between the Pa11ies, which was
affirmed repeatedly through their mutual, consistent, and sustained conduct respecting a
customary equidistance boundary.
4.67

The coordinates of the customary equidistance boundary in the territorial sea (and

beyond) generally coincide with the western limits of the Ghanaian petroleum concessions.
There have been minor changes to these points over the years principally due to variations in
map datums, surveying techniques and the precision of listing the coordinates (e.g., from
rounding off), although the general location and application of equidistance has always
remained virtually the same.
4.68

The sta11ing point of the customary line has always been Boundary pillar number 55

(BP 55) at the land boundary terminus. However, prior to December 2013, there was no
agreement on the precise coordinates of that point. Both the coordinates used by Ghana and
those used by Cote d' lvoire showed the starting point of the customary line to the west of

246
Continental She/( (fonisia v. Libyan Arab .Jamahiriya) , Judgment, lCJ Reports 1982, p. 18 (hereinafter
" fonisia v. Libyan Arab .Jamahiriya, Judgment"), para. 96.
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where the point was agreed to be located in 2013, using the WGS 84 geographic coordinate
system. Thus, during the half century that the customary equidistance boundary was
recogni zed and respected by both Parties, it began (at the LBT) a short distance west of the
point where the Pa1ties located it in their 2013 agreement. Figure 4.7 shows how the 2013
agreement necessarily impacts the customary equidistance line in the territorial sea. The
dashed red line is the historically-agreed customary boundary line to the 12 M territorial sea
limit. The solid red line is the adjustment to the customary boundary line required by the
2013 agreement on the precise location and coordinates of BP 55. The adjusted boundary line
favours Cote d'Ivoire (slightly) in relation to the customary boundary line. Nevertheless,
Ghana accepts the adjustment as the inevitable consequence of the Parties' agreement on the
coordinates of the land boundary terminus. By virtue of the adjustment, the impact is felt only
in the territorial sea. Beyond 12 M, the "change" in location of BP 55 would have no effect
on the customary boundary line.
4.69

The territorial sea delimitation thus sta1ts at the LBT (C EB-1 ), and follows a

southwesterly course to where it meets the customary equidistance boundary at the second
point (C EB-2,) which is located on the 12 M territorial sea limit. The coordinates of the line
representing the adjusted customary equidistance boundary in the territorial sea (expressed in
WGS 84) are:
Description

CEB-1

LBT (BP 55)

CEB-2 Point at 12M limit

Latitude

Longitude

05 ° 05' 28.4" N 03 ° 06' 21 .8"
04° 53' 39" N
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VI.

4. 70

Conclusions

In summary, Ghana ·s position with respect to the delimitation of the Territorial Sea is

as follows:
(I) there is longstanding agreement between the Pa11ies that BP 55 is the land
boundary terminus and the stai1ing point for the maritime delimitation of the
territorial sea:
(2) there is longstanding agreement between the Parties, as confirmed by their
consistent and prolonged conduct, that their maritime boundary should be based
on equidistance. and that it should follow the line that Ghana has described as the
customary equidistance boundary from BP 55. which the Pai1ies recognized and
respected for half a century;
(3) The historically-agreed customary equidistance boundary accords with the
fundamental principles of public international law and constitutes a solution that
is equitable to both Parties.
4. 71

Accordingly, the boundary in the territorial sea between the Parties stai1s at Point

CEB-1 located at BP 55: (05° 05' 28.4" N and 03° 06' 21.8" W) and ends at Point CEB-2 (04°
53' 39" N and 03° 09' 18" W). This is set out in Figure 4.7 . Point CEB-2 constitutes the
starting point for the delimitation of the Parties· boundary in the EEZ and continental shelf,
as addressed in the following Chapter.
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CHAPTERS
DELIMIT AT JON OF THE EXCLUSIVE ECONOMIC ZONE (EEZ) AND
CONTINENTAL SHELF WITHJN 200 M
5.1

This Chapter addresses the delimitation of the Exclusive Economic Zone (EEZ) and

continental shelf within 200 M. The delimitation of the continenta l shelf beyond 200 M is
addressed in Chapter 6.
5.2

For the reasons set out in detail below. Ghana·s EEZ and continental shelf within 200

M are delimited by the customary equidistance boundary described in Chapter 3, that both
Ghana and Cote d' Ivoire have mutually accepted, recognised and applied for over fifty years.
This line, shown in Figure 5.1 , extends the boundary that delimits the territorial sea up to 200
M. The end point of the line marks the outer limit of the EEZ and the starting point for the
delimitation of the continental shelf beyond 200 M, as discussed in Chapter 6.
5.3

Section I of this Chapter addresses the Parties· mutual recognition and agreement as

to the customary equidistance boundary within their EEZ and continental shelf out to 200 M.
The facts demonstrating their agreement on this boundary are described in detail in Chapter
3. For fifty years, the Parties demonstrated through their laws, official statements, maps,
representations and conduct that they regarded the customary equidistance line as the agreed
maritime boundary. Section II applies the relevant jurisprudence to these facts , and shows
that the Parties mutually recognised and agreed to the customary equidistance line as their
shared maritime boundary. Indeed, international coL11ts and tribunals have recognised
sovereign and territorial rights in factual circumstances far less compelling than those present
here. Section III demonstrates that Cote d' lvoire is now estopped from opposing the
customary equidistance boundary in this arbitration because of its consistent representations
and conduct recognizing it, and Ghana·s reliance on those long-standing representations and
conduct. Finally, Section IV concludes by showing that the Parties' agreed-upon customary
equidistance boundary is an equitable solution.
I.

5.4

The Parties' Agreement on the Maritime Boundary

The legal principles governing the delimitation of the EEZ and continental shelf under

the 1982 Convention are the same. Article 74( I) provides that "The delimitation of the
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exclusive economic zone between States with opposite or adjacent coasts shall be effec/ed by
agreement on the basis of international law, as referred to in Article 38 of the Statute of the

International Court of Justice, in order to achieve an equitable solution". 247 Article 83(1)
provides that the same principles are to be applied in respect of delimitation of the continental
shelf. ITLOS observed in the Bay of Bengal Maritime Boundary Dispuie that ·'these two
articles are identical in their content, differing only in respect of the designation of the
maritime area to which they apply ...2-1 8
5.5

Here. the Parties have --effected by agreement" the course of their maritime boundary,

as provided in Articles 74( I) and 83( I) of UN CLOS. An agreement between States generally
takes either of two forms: I) an express agreement, often embodied in a treaty, in which
States negotiate and agree to terms established in a written text; or 2) a tacit agreement,
where States evidence their agreement through conduct, including statements and actions, as
well as through silence in the face of acts by another State where disagreement should be
voiced.
5.6

The agreement between Ghana and Cote d. lvoire takes the latter form. Although they

have not concluded a written delimitation agreement, the evidence reviewed in Chapter 3
shows that Ghana and Cote d' lvoire have expressly accepted, recognized, and applied a
customary equidistance boundary in their EEZ and continental shelf within 200 M from as far
back as the 1950s. As highlighted in the following subsections, this mutual acceptance is
demonstrated in both Parties' : I) national laws; 2) otlicial statements to each other expressly
recognizing the customary boundary; 3) oil concession maps and agreements; 4)
representations to the international community, including the World Bank and the United
Nations Commission on the Limits of the Continental Shelf; and 5) mutual lack of protest to
each other·s ongoing offshore oil activities based on their understanding of the customary
equidistance boundary.
5.7

The Parties respected this agreement for over fifty years. Only in 2009, after Ghana

made a major oil discovery on its side of the customary boundary line, did Cote d' Ivoire
purport to reject this agreement, first in bilateral discussions and then publicly in 2011.
247

Emphasis added.

248

Bangladesh/ Myanmar, Judgment, para. 182.
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Recognition in the Parties ' Domestic Law

Since Ghana and Cote d' Ivoire first promulgated laws governing offshore petroleum

exploration and exploitation activities, both States have recognised and applied the customary
equidistance boundary to divide their respective maritime zones. including the EEZ and
continental shelf within 200 M.
5.9

As described in the previous Chapter. the Parties' adoption of the customary

equidistance boundary in the EEZ and continental shelf began in the area bordering the
territorial sea, as the initial offshore oil activities remained close to shore. Thus, in 1970 Cote
d"lvoire·s President Houphouet-Boigny, issued Decree 70-618 providing Esso an offshore
concession , which explicitly stated that the boundary of the concession in the east is "the
249
border line :;eparating !he Ivory Coast fi'om Ghana between points K and L". These

concessions along the "border line'· extended approximatel y three nautical miles beyond the
territorial sea .
5. I0

Seven years later, Cote d' lvoire confirmed its understanding that its maritime

boundaries would be defined by agreement or, in the alternative, by equidistance lines in its
1977 law " Delimiting the Maritime Zones placed under the National Jurisdiction of the

Republic of the Ivory Coast" . Article 8 provided: "With respect to adjoining coastal States,
the territorial sea and the zone referred to in Article 2 of this law [the 200 M EEZ] shall be
delimited by agreement in conformity with equitable principles and using, if necessary, the
250
median line or the equidistance line, taking all pertinent factors into account". The law

remains in effect and applicable to this day.
5.1 I

For its part, Ghana enacted its laws giving a conclusive effect to the offici al cha1is and

maps depicting the customary equidistance boundary across its territorial sea, EEZ, and
continental shelf. Article 4 of Ghana' s 1984 Petroleum Exploration and Production Law
provides that Ghana·s concession maps show the " petroleum field s within the jurisdiction of

249

Republic of Cote d' Ivoire, Decree 70-618, p. 87 (emphasis added). MG, Vol. IV , Annex 23.

250

Republic of Cote d' Ivoire, Law No. 77-926. MG. Vol. IV, Annex 24.
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Ghana". 251 Ghana ·s official charts and concession maps, as described in Chapter 3,
consistently show Ghana's EEZ and continental shelf as being delimited by the customary
equidistance boundary. 252
5.12

All of these official 111aps have long been publicly available, widely disse111inated, and

well known to the international co111111unity, including Cote d" lvoire. Cote d" lvoire has on no
occasion protested any of Ghana·s depictions of the international boundary as following the
custo111ary equidistance line.
B.
5.13

Express State111ents of Recognition in Official Correspondence

Both Parties have manifested their acceptance of the customary equidistance

boundary in official correspondence with each other. This is particularly evident from their
correspondence concerning seismic surveys in the vicinity of the agreed boundary. The
exercises often required the survey vessel to cross the boundary. Before doing so, each State
and/or its license holders sent formal requests to secure consent to cross the boundary into the
other State' s waters. In giving their consent, both Ghana and Cote d' Ivoire recognised the
custo111ary equidistance line as deli111iting their respective maritime areas.
5.14

Significantly, Ghana never sought per111ission for Ghanaian licensees to operate

anywhere east of the line. And Cote d"lvoire never protested, nor requested Ghana or its
licensees to provide any seismic data when surveys were conducted east of the line. Ghana
only sought and obtained permission from Cote d" lvoire when its licensees' vessels crossed
to the west of the recognised boundary, beyond the line of equidistance.
5.15

Chapter 3 provides several examples of this practice extending over many years. 253 In

these official interactions, the highest authorities of both States expressly acknowledged the
customary equidistance line as the international boundary.

251

Republic of Ghana, PNDCL 1984, Art. 4. MG , Vol. Ill , Annex 5 ("The Secretary sha ll prepare a reference
map showing areas of potential petroleum fields within the jurisdiction of Ghana, divided into numbered areas
and each of which shal l be described as a ' block"'.).
252

See e.g. supra paras. 3. I0-3 .16, 3.40-3.53, 3.65-3.69.

m Supra paras. 3.68-3.74.

-118-

memorial of ghana
5.16

143

These exchanges leave no doubt that Cote d' lvoire understood and expressly

recognised the existence of the customary equidistance boundary in its EEZ and continental
shelf. In its multiple requests to Cote d' Ivoire, Ghana provided coordinates and
accompanying maps showing the boundary that would be crossed during the surveys,
labelling the 111ariti111e area to the east as ·'GHANA" and the 111aritime area to the west as
--c6TE 0·1vOIRE... 254 Official correspondence repeatedly stated that once the vessels
crossed this boundary, authori zation was needed from Cote d"lvoire as the vessel would need
to turn around in --1vorian waters ... 255
5.17

Cote d' lvoire 's official responses- authorizing vessels to cross the custo111ary

equidistance line into its maritime area- recognised the line as the international boundary in
the EEZ and continental shelf as also recognised by Ghana. The letters fro111 the Government
of Cote d' Ivoire authorized these activities specifically in:
•

"lvorian territorial waters near the maritime bounda,y between Ghana and Cote
d 'lvoire" ;256

•

·' fvorian territorial waters, in the area of the Cole d 'Jvoirian-Ghanaian maritime
boundary" .25 7

In this way Cote d' lvoire expressly, repeatedly, and una111biguously recognised that its
111aritime jurisdiction over its EEZ and continental shelf was li111ited by the "maritime
boundary" that followed the customary equidistance line. It also acknowledged that Cote
d' lvoire· s waters lay exclusively to the west of that boundary, and Ghana ' s exclusively to the
east.

254
See e. g. Lei/er from Ministry of Energy of Ghana to Ministry of Mines and Energy of Cote d' Ivoire and
l ei/er from Ministry of Mines and Energy of Cote d' Ivo ire to Ministry of Energy of Ghana. MG , Vol. VI ,
Annex 69.

255

l eller from GNPC to UMI C, p. I. MG, Vol. YI , Annex 67.

256

l etter from M. Lamine Fadka to F. Ohene-Kena. MG , Vol. VI , Annex 68 ("a sollicite )' accord des autorites
de la Republique de Cote d' Ivoire en vue d' effectuer des enregistrements sismiques dans les eaux territoriales
ivoiriennes proches de la fi-ontiere maritime entre le Ghana et la Cote d'Ivoire dans la zone couvrant une
portion de cinq (5) kilometres de longueur dans Jes environs immediats du puits IVC026 IBEX en Cote
d'Ivoire" .) (emphasis added). (Translation by Ghana).
257

l etter from Ministry of Mines and Energy of Cote d' Ivoire to Ministry of Energy of Ghana. MG, Vol. VI ,
Annex 69 (emphasis added).
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C.

5.18

The Parties· Oil Concession Maps and Agreements

Since the 1950s, Ghana and Cote d' Ivoire have both accepted and respected the

customary equidistance boundary in their extensive oi l exploration activities, which have
resulted in a large nu111ber of maps published over 111any decades, recognizing the line as an
international boundary.
5.19

The Parties· respecti ve concession maps showing the agreed boundary line are

described in Chapter 3. These 111aps, along with the acco111panying materials, were an integral
part of Cote d" lvoire ·s and Ghana · s long standing efforts to secure international invest111ents
in their offshore territory. Both States offered concessions in their offshore areas to investors
fro111 around the world. Every one of their concession 111aps showed the custo111ary
equidistance line as the international boundary between Ghana and Cote d"lvoire (until Cote
d" lvoire abruptly changed position and published new concession 111aps in 2011 ). These
official 111aps produced by both States constituted representations to the international
co111111unity that both Ghana and Cote d"lvoire mutually recognised and accepted the
custo111ary equidistance boundary as the international border. The representations 111ade by
Cote d"lvoire have long been relied upon by Ghana, by the international com111unity, and by a
large number of private co111panies.
5.20

Ghana showed in Chapter 3 that since the beginning of its earliest offshore oil

exploration activities, it has consistently respected this custo111ary boundary in its concession
agreements. Following the first offshore concession in 1956 along the length of Ghana·s
coast, 258 in 1968 Ghana divided its offshore territory into a series of concessions for lease to
petroleu111 co111panies (see Figure 3.3 at page 34).259 The concessions extended
approxi111atel y 15 M off the coast. The 1968 111ap, which has always been available to Cote
d"lvoire, shows that the outer limit of Ghana·s western111ost concession block was an
equidistance line separating its maritime territory fro111 that of Cote d"lvoire.
5.21

With technological develop111ents over the years, Ghana·s concessions were

repeatedly re-issued and extended further offshore. The resulting 111aps showed the

258

Chana Concession Map. MG, Vol. 11, Annex MS0; Vol. VIII , Annex 90.

259

"The Search for Petroleum (Oil) in Ghana", pp. 7-9. MG , Vol. VIII , Annex 95.
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concessions extending fu1ther into the EEZ and continental shelf, with the customary
equidistance boundary extending further seaward-beyond the concessions themselves. For
example, in 1970 Ghana' s concessions extended some 18 M from the coast along the
customary boundary, and the customary boundary itself was drawn out to 24 M.260 By 1984,
Ghana·s concession maps showed the customary boundary line extending to the farthest limit
of the map. which ended at 3° north latitude. a distance of 128 M from the coast. 261
5.22

The numerous maps presented in Chapter 3 show that Ghana ·s regard of the

customary equidistance line as the international boundary remained constant, even as its oil
activities evolved. While increasingly accurate maps produced marginal variations in the
precise coordinates of the line. its direction and location generally followed the same course .
Indeed, the outer limit of the boundary in these maps was limited only by the size and scale
of the maps on which it was depicted. The line consistently followed the customary
equidistance boundary and ended at the furthest edge of the map, indicating that it continued
beyond the map' s limits. As discussed in the following paragraphs, Cote d·lvoire' s maps
similarly indicated that the boundary extended for the full length of the countries' maritime
areas, either stopping at the map's southernmost edge or continuing further with an arrow
indicating that the line extended to 200 M (see Figures 5.3 and 5.4).
5.23

Still today, some 50 years later, Ghana's concessions continue to respect the

customary equidistance boundary accepted by both States- as seen in Figure 5.2, which
shows Ghana's current concession areas, none of which extend west of the agreed boundary
with Cote d' lvoire. Figure 5.2 also shows the coordinates for the points that constitute the
customary equidistance line. Points CEB-3 to CEB-6 are points in the EEZ on the western
limits of Ghana' s concession agreements. From point CEB-6, the boundary follows the
average bearing of the line ( 191. 92°) until it reaches points CEB-7, which is where the line
reaches the Parties· 200 M EEZ limits.

260

Dis1rib111ion of Ghana Offshore Oil Concessions as at June, 1970. MG, Vol. 11, Annex M21 ; Vol. VIII,

Annex 95.
26 1
Offshore Activily ,Hap: License Blocks. MG, Vol. II , Annex M25. See also Ghana Ojf~hore Activily Map
(2000). MG, Vol. II, Annex M31 ; Ghana National Petroleum Corporation (GNPC), Ghana O.ffj·hore Activity
Map (2002). MG, Vol. II , Annex M32; Ghana O[f,-hore Activily Map (2006). MG, Vol. II , Annex M34.

-121-

DELIMITATION GHANA/Côte d’Ivoire

146
5.24

Until 2011 , Cote d' lvoire·s otlicial 111aps depicted the custo111ary equidistance line as

the international boundary in the EEZ and continental shelf within 200 M. Chapter 3 detailed
how Cote d" lvoire acted for so111e five decades on the basis that none of the areas over which
it granted concessions extended east of the recognised boundary with Ghana. The concession
granted to Phillips Oil in the late 1970s is a particularly notable example: the same co111pany
was granted parallel concessions by Cote d" lvoire and Ghana. each of which respected the
custo111ary boundary based on equidistance. The eastern limit of Phillips" concession in Cote
d"lvoire. coincided with the western limit of its concession in Ghana. 262 as shown earlier in
Figure 3.11 in Chapter 3.

5.25

Cote d"lvoire·s maps display a clear recognition of the applicable principle of

equidistance and the location of the customary equidistance line as the international boundary
with Ghana. As seen in the exa111ples in Figure 5.3, Cote d' lvoire ' s maps depict a boundary
line with Ghana that begins on land and continues into the sea. Offshore, the boundary
extends to the Southwest along the custo111ary equidistance line beyond the li111its of the
Parties· 111ost southerly oil concessions. As enlarged in Figure 5.4, a 1983 111ap published by
PETROCI describes the customary boundary line as, the "limite 110111inale". and states that
the line extends beyond the li111its of the map to "200 111iles". 263
5.26

Thus, the evidence before the Special Chamber- which was not challenged by Cote

d"lvoire in the course of the provisional 111easures phase---confir111s that the Parties'
understood that their agreed boundary along the custo111ary equidistance line not only 111arked
the east/west li111its of their respective oil concessions, but extended seaward beyond any
existing concessions all the way to the 200 M li111it. Cote d'lvoire's maps repeatedly depict
this line using two dots and a dash-the international sy111bol for an international territorial
boundary. 264 This is the same boundary that Cote d'Ivoire, in these proceedings, now denies
to be in existence.

262

lvo,y Coast Synopsis /9 78 {lncl11ding ,11rrent Activity) . MG , Vol. II . Annex M36.

261

See PETROCI, 1/ydrocarbons Permit in Cote d 'Ivoire and Location ofll'ells. MG, Vol. II , Annex M3.

264

See e.g. [Map of concession areas] in Republic of Cote d' Ivoire. MG , Vol. II , Annex Ml ; Republic of Cote
d 'Ivoire Petroleum Exploration Concessions (2002). MG, Vol. II , Annex M7; Republic of Cote d 'Ivoire
Petrole11111 Exploration Concessions (2003). MG, Vol. 11, Annex MS ; Republic of Cote d' Ivoire Petroleum
Exploration Concessions. MG, Vol. II , Annex M9: Societe Nat iona le d'Operations Petrolieres de la Cote
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5.27

Representations to the International Community

Cote d·lvoire and Ghana have also accepted that the customary equidistance line is an

international boundary that delimits the EEZ and continental shelf within 200 M in
statements to international institutions. including the World Bank and the United Nations
Commission on the Limits of the Continental Shelf(CLCS).
5.28

As described in Chapter 3. in 20 I2 Cote d. lvoire worked with the World Bank to

publish and promote a Strategic Development Plan for 2011-2030, in order to secure funding
at a Donor Conference held in December 2012. Cote d' lvoire·s Strategic Development Plan
265
explicitly described block CI-0 I as being located ·'right next to the Ghanaian border'·.

5.29

In addition, as explained further in Chapter 6, both Parties also mutually recognised,

agreed upon, and applied the customary equidistance boundary in their respective
Submissions to the CLCS. Cote d·lvoire made its Submission in May 2009- three months
after the bilateral talks with Ghana in which it first raised a question about the location of the
boundary. In its Submission, Cote d·Ivoire claimed an outer continental shelf, beyond 200 M,
only to the west of the customary equidistance boundary with Ghana. This is shown in Figure
6.2 at page 153. Both States recognised the existence of a shelf beyond 200 M further to the

east, but only Ghana claimed the maritime area to the east of the line in its Submission to the
CLCS a month earlier (in April 2009). It did so because, as both States recognised, the
customary equidistance line constituted the international border separating their respective
maritime areas. Ghana ·s claim beyond 200 M is shown in Figure 6. I at page 151.
E.
5.30

The Absence of Protest

As described above and in Chapter 3, Ghana and Cote d. Ivoire have granted a large

number of concessions based on a mutual recognition and agreement as to the maritime
boundary that divided their respective maritime areas. They have held public biddings,

d'Ivoire (PETROCI). Republic ql Cote d'Ivoire Petroleum faploration Concessions ( ovember 2006, Cote
d' Ivoire) (hereinafter " Republic of Cote d'Ivoire Petroleum faploration Concessions (2006)"). MG , Vol. II,
Annex M 12; Republic of Cote d 'Ivoire Petroleum faploration Concessions (2010). MG, Vol. II , Annex M 18.
265
Strategic Development Plan 2011-2030: Project Sheets and Annex to the Oil and Gas Sector Report, p. 14
(emphasis added). MG, Vol. V, Annex 43.

-123-

memorial of ghana

151

entered numerous publicly announced concession agreements, and entered into extensive
obligations with international oil companies that are premised on the long-recognised
boundary as dividing their respective maritime zones. They have also repeatedly expressed
their understanding of the existence of an agreed international boundary in their maps,
publications. and correspondence. Neither Party ever protested any of these acts by the other.
Prior to 2009. Cote d. lvoire never expressed any doubt about the existence or location of the
agreed international boundary. It never once objected to any of Ghana·s extensive activities
on its side of the agreed line.
5.31

Ghana has drilled over 20 wells in the area long recognised by Cote d'Ivoire as being

within Ghana ·s maritime area, and only recently claimed by Cote d'Ivoire. Each new well
266
that was drilled was officially documented and publicly announced in the press. Each well

also represented an investment of tens of millions of dollars. Ghana pursued these actions
under the understanding that it was investing in its own maritime area. Cote d" lvoire never
once protested any of these activities.
5.32

Cote d"lvoire, by contrast, has never drilled or attempted to drill east of the agreed

boundary line. Of the at least 212 offshore wells Cote d"lvoire has drilled, none are in the
267
area it now and newly claims; all are to the west of the agreed line. Cote d"lvoire' s practice

has always respected the customary equidistance line, until now.
5.33

Ghana has also carried out numerous. costly seismic surveys of its area east of the

line, and Cote d"lvoire has performed its own seismic surveys west of the line. Cote d"lvoire
made no protest of Ghana·s activities and voiced no claim to those waters or the data
collected. Indeed. as shown above. Cote d" lvoire repeatedly approved requests for vessels to
turn around in lvorian waters while conducting seismic surveys in Ghanaian waters and. in so
doing, explicitly recognized that the customary equidistance line constituted the ·'maritime
boundary'· between the Parties.

' "" See e.g. , Tullow Announcements relating to Deepwater Tana Block. MG. Vol. IX , Annex 106.
267

Societe Nationa le d'Operations Petrolieres de la Cote d'Ivoire (PETROCI), llis1oriq11e de la Recherche
at
available
(undated),
faploration}
Petroleum
of
/ !1is101 y
http:llwww.petroci.cilindex.php?numlien=3 l (accessed 24 July 2015). MG. Vol. IV , Annex 32.
Pe!roliere
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5.34

Each State not only remained silent in the face of each other·s ongoing oil activities,

but also failed to protest the numerous maps and explicit statements presented to each other
and the international community described in Chapter 3 and highlighted above.
5.35

This mutual acceptance and lack of protest lasted over 50 years. It was only in 2009.

after Ghana had discovered significant oil deposits just east of the agreed boundary. that Cote
d' lvoire abandoned its longstanding position and began to offer any protest. It is this recent
about-face that has caused Ghana to seek the intervention of this Special Chamber to confirm
that an agreed international boundary exists, and is located where Ghana and Cote d' Ivoire
had always recognized it to be.
II.

5.36

The Jurisprudence Confirms the Existence of an Agreement

Articles 74(1) and 83(1) of the 1982 Convention call for the delimitation of the EEZ

and continental shelf, respectively, to be "effected by agreement" . The ICJ has affirmed that
such agreement can be either express or tacit.
5.37

The ICJ has recognised the important role that evidence related to offshore oil

activities can play in determining the existence vel non of a tacit agreement. It observed in
Cameroon v. Nigeria that "the existence of an express or tacit agreement between the parties

on the siting of their respective oil concessions may indicate a consensus on the maritime
areas to which they are entitled".268 The Court determined that ·'oil concessions and oil
wells" should be taken into account in determining a delimitation line "if they are based on
express or tacit agreement between the parties·'.269
5.38

In Nicaragua v. Honduras , the Court held that "[e]vidence of a tacit [] agreement

must be compelling. The establishment of a permanent maritime boundary is a matter of great
importance and agreement is not easily to be presumed''.270 Ghana agrees, and considers that
in this case the evidence is compelling. It is precisely because the "establishment of a

268

Land and Maritime /Jounda,J1 between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea
intervening), Judgment, ICJ Reports 2002, p. 303 (hereinafter "Cameroon v. Nigeria, Judgment"), para. 304;
Guyana v. Suriname, UNCLOS Annex VII Tribunal, Award of 17 September 2007 (hereinafter "Guyana v.
Suriname, Award"), para. 386.
269

Cameroon v. Nigeria, Judgment, para. 304; Guyana v. Suriname, Award, para. 386.

270

Nicaragua v. /-londuras, Judgrnent, para. 253. See also Bangladesh Myanmar, Judgrnent, para. 95.
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permanent maritime boundary is a matter of great impo1tance" that Ghana initiated this case.
For over 50 years, the Parties had mutually recognised and agreed on the customary
equidistance boundary. Cote d' lvoire ' s abrupt volte face in 2009 threatened to undo this
settled legal order. Ghana brought this case to confirm that the pre-existing clarity of the
situation was correct as a matter of law.
5.39

As shown above. the evidence of Cote d" lvoire·s and Ghana ·s mutual agreement that

the customary equidistance boundary delimits their EEZ and continental shelf is conclusive.
It is shown in their offshore exploration and drilling practices, refiected in otlicial maps, and
repeated statements and representations made to each other and to the international
community recognizing the customary equidistance boundary as an international border.
5.40

The most pertinent of the decided cases is the ICJ"s Judgment in the Case Concerning

the Continental She(f (Tunisia/Libya). As here, each party had "granted licences or

concessions in respect of shelf areas regarded by the Party concerned as necessaril y
appe1taining to itself, and a considerable amount of drilling ha[d) taken place".271 Both the
Libyan and Tunisian oil concessions respected the same boundary line. As in this case, ·'[t)he
result was the appearance on the map of a defaclo line dividing concession areas which were
the subject of active claims, in the sense that exploration activities were authorized by one
Party, without interference, or (until 1976) protests, by the other". 272 Like Cote d' Ivoire,
Libya attempted to extend its oil concessions beyond the historic limit, leading to the dispute
before the Court. In that case, however, the States' recognition of the de .faclo boundary in
their concession practice lasted less than I0 years, much less than the five decades over
which Cote d' Ivoire has recognised the customary equidistance line with Ghana. 273
5.4 I

The Court adopted the de faclo line as the first part of the maritime boundary.

establishing the line along the same limit that had been respected by the Patties ' oil

271

fonisia v. Liby an Arah .Jamahiriya, Judgment, para. 21.

272

Ibid. , para. 117.

273

Ibid. , para. 2 I.
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concessions and activities. 274 The Court emphasized that the line recognised by the adjoining
concessions was a "circumstance of great relevance for the delimitation'·:
This line of adjoining concessions, which was tacitly respected for a number
of years, and which approximately corresponds furthermore to the line
perpendicular to the Coast at the frontier point which had in the past been
observed as a de.fi:,cto maritime limit, does appear to the Cou11 to constitute a
275
circumstance of great relevance for the delimitation .
5.42

The Court found it particularly persuasive that the same concession limit had been

respected by each State separately- '·a fact which, in view of the issues at the heart of the
dispute between Tunisia and Libya, has great relevance'·. 216
5.43

The outcome is notable because of the many similarities with the present dispute, but

also because of an important difference. In Tunisia/Libya, the Court adopted the modus
vivendi line as part of the final boundary in spite of the fact that it could not find a tacit

agreement striclo sensu. It explained that it ·'would not be possible" to find such agreement
because neither paity to the dispute claimed their concession limit as the maritime boundary.
Both chose instead to advance ·'more extensive and firmly maintained claims'' before the
Court.
5.44

277

Here, the case for adopting the customary equidistance boundary is even stronger.

There is far more evidence of a tacit agreement, a mutual recognition of an agreed de facto

274

Ibid. , para. 96 ("Lastly, in Ihi s connec1ion, the Courl could not fail to note the exislence of a de facto line
from Ras Ajdir at an angle of some 26" east of north, which was the result of !he manner in which bolh Parties
in itially granted concessions for offshore ex ploration and exploitation of oi l and gas. Th is line of adjoining
concessions, which was Iacitly respected for a number of years, and whi ch approximately corresponds
fu11hermore to the line perpendicular to the Coast al Ihe fronlier poinl which had in the past been observed as a
de facto maritime limit, does appear to the Court to const ilute a circumstance of great releva nce for the
delimitation").

275

Ibid. , para. 96.

276

Ibid. , para. 118 (" Furlhermore, Ihe line was not intended as a delimitation of a fisheries zone, or of a zone of
surveillance. It was drawn by each of the two States separately, Tunisia being the first to do so, for purposes of
delimiting the eastward and westward boundaries of petroleum concessions, a fact which, in view of the issues
at the heart of the dispute between Tunis ia and Libya, has great relevance" ).
277

Ibid., paras. 117, 118 ("The Court does not of course overlook the fact that the areas to which a legal claim
was asserted by both Parties were more far-reaching .... It should be made clear that the Court is not here
making a finding of tacit agreement between the Parties - which, in view of their more extensive and firml y
maintained claims, would not be possible - nor is it holding that they are debarred by conduct from pressing
claims inconsistent with such conduct on some such basis as estoppel".).

-127-

memorial of ghana

155

maritime boundary. As described above, the evidence of the Parties' oil activities consistently
respecting the same boundary line for more than 50 years shows their shared agreement on
their respective maritime limits. Both States have expressly recognised the customary
equidistance boundary through their own laws, as well as in their official statements and
representations to each other. to the international community. and to foreign investors. These
representations, including Cote d'lvoire·s own official maps, show not only that the Parties
adopted and respected the same line as the limit of their respecti ve oil concessions. but also
that they each regarded it as the international boundary separating their maritime territories.
Moreover. unlike the parties in Tunisia/Libya, Ghana does maintain that the customary
equidistance boundary is the delimitation line that the Special Chamber should adopt
precisely because it has already been agreed between the Parties; and Cote d' lvoire regarded
it as the international boundary at all times up to at least 2009.
5.45

In Nicaragua v. Honduras, the ICJ was unable to conclude that the oil concessions

served as evidence of a tacit agreement, because unlike here, Nicaragua·s concessions
purposefully did not include the no1thern limits of its concessions, where they would have
abutted the concessions of Honduras. 278 In other words, Nicaragua intentionally refused to
accept a maritime boundary in that area by avoiding the establishment of concession limits
along the same line claimed as a border by Honduras. This case is different: by contrast to the
approach taken by Nicaragua, Cote d' Ivoire knowingly and consistently established the
eastern Iimits of its concessions along the customary equidistance boundary that served as the
western limits of Ghana ' s concessions. Fu1ther, Cote d'Ivoire expressly identified that line as
the international border with Ghana in its concession agreements, in official maps, and in
written communications with Ghana.
5.46

In Cameroon v. Nigeria , the ICJ found that the evidence showed that "no precise

offshore delimitation lines had been adhered to'· in the parties· offshore oil concessions.279
Similarl y, the Court found that the parties ' concession limits had not recognised the same

278

Territorial and Maritime Dispule belween Nicaragua and Honduras in the Caribbean Sea (Nicaragua v.
Honduras), ICJ Case, Reply of !he Government of Nicaragua ( 13 January 2003), paras. 5.18-5.24

"

9

Cameroon v. Nigeria, Judgment, para. 215.
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boundary line in Gulf of Maine and libya/Mal!a .280 These cases are thus distinguishable on
their facts. Here, as recounted in Chapter 3 and above, the Parties' oi I concessions and
exploratory and drilling practices clearly and consistently respected the same boundary line
for many decades: a precise offshore delimitation line has been adhered to for some five
decades . Moreover. that line has been explicitly recognised by both Ghana and Cote d' Ivoire
as the international boundary separating their respective maritime territories.
5.47

It is well-established that an international court or tribuna l should uphold a State·s

claim to territorial rights where they have been recognised by the opposing State. This same
28 1
In the Arbitral Awards case, the
principle of international law applies to maritime rights.

ICJ rejected Nicaragua ·s attempt to deny Honduras· territorial rights over land granted to it
under a 1906 arbitra l award by the King of Spain. It did so because it found that ·'Ni caragua
282
Similarly,
[had] . by express declaration and by conduct, recognized the Award as valid'".

the Court rejected Norway" s denial of Denmark· s territorial rights over Eastern Greenland
because, by its actions. Norway had ·'recogni sed Danish sovereignty over the whole of
283
Greenland'" and thus ·'debarred herself from contesting Danish sovereignty'".

5.48

In the Land, Island, and Marilime Fronlier Dispute case, the ICJ Chamber rejected

Honduras· attempt to deny El Salvador"s rights to land and island territory that it had long
accepted in practice. The Chamber ruled that territorial title had vested in El Salvador,
because the "conduct of Honduras ... reveal[ed] an admission, recognition, acquiescence or
284
other form of tacit consent [to] the situation".

0
' " See Deli111ita1ion of lhe J\lariti111e /Jounda1J1 in !he Gu(fofMaine Area, Judgmenl, ICJ Reports 1984. p. 246
(hereinafter "Marilime /Joundwy in !he Gu(( of Maine Area, Judgment"), paras. 13 1, I36; Continen1a/ She((
(Libyan Arab Jamahiriya v. /\la/ta), Judgment, ICJ Reports 1985, p. 13 (hereinafter "Libyan Arab Jamahiriya v.
Malta, Judgment"), paras. 24-25; Conlinenlal She/( (Libyan Arab Jamahiriya Malla) , ICJ Case, Memorial of
Malta (26 Apri l 1983), Vol. 111 , Map 3 ("Map showing area covered by Maltese concessions giving details of
concessions to the south, and showing also Libyan concess ions overlapping Maltese concessions or extending
beyond the median line".) (emphasis added).

281

See e.g., Mari1i111e IJ01111da1 y in the Gu((<!( Maine Area, Judgment, paras. 144-146.

282

Case concerning 1he Arbi1ral Award made by 1he King C!f Spain on 23 December 1906 (llonduras v.
Nicaragua) , Judgment, ICJ Reports 1960, p. 102, para. 213.

283

Legal Slat us of Eastem Greenland, Judgment, 1933, PCIJ Series A/B, No. 53, p. 22, at pp. 68, 69.

284

land. Island and Marilime Frontier Dispule (El Salvador v. Honduras: Nicaragua intervening), Judgment,

ICJ Reports 1992, p. 351, para. 364.
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Silence can be just as effective as active conduct in recognizing territorial rights.

Acquiescence is "of particular importance in the settlement of territorial disputes where one
State· s failure to protest against a display of sovereignty [is] held to have legal effects··. 285
5.50

In the Temple of f'reah Vihear case, Cambodia·s sovereign rights over a temple

located on disputed land turned on Thailand·s lack of protest in the face of Cambodia·s
demonstrations of those rights and a map depicting the territory as Cambodian. The Court
ruled that Thailand·s failure to react to Cambodia·s displays of sovereignty in circumstances
.. that called for a reaction in order to affirm or preserve title in the face of an obvious rival
claim ... amounted to a tacit recognition'". 286 In affirming Cambodia's territorial rights, the
Cou11 explained,
it is clear that the circumstances were such as called for some reaction. within
a reasonable period, on the part of the Siamese authorities, if they wished to
disagree with the map or had any serious question to raise in regard to it. They
did not do so, either then or for many years, and thereby must be held to have
acquiesced. Qui tacet consent ire videlur si loqui debuisse/ ac poluisse/. 287
5.51

.Judge Alfaro elaborated upon the concept and its consequences in his separate

opinion: "Passiveness in front of given facts is the most general form of acquiescence or tacit
consent. Failure of a State to assert its right when that right is openly challenged by another
State can only mean abandonment of that right".288

285
J. Crawford et al., The Law of lnlernalional Responsibili1y (20 I0), p. I043. MG, Vol. IX , Annex I03 (citing
Case concerning Temple (!( Preah I'ihear (Cambodia v. Thailanclj, Merits, Judgment, ICJ Reports 1962, p. 6
(hereinafter 'Temple of Preah f"ihear (Cambodia v. "/hailand), Merits, Judgment"); lndo-Pakislan Wes/ern
Bounda,y (Rann (!( K111ch) be/ween India and Pakislan {India. Pakislan) , Award of 19 February 1968 reprinted
in 17 RIAA I ( 1968); ;([faire des Grisbadarna (Norvege. Suede) {Grisbadarna Case (/l·orway v. Sweeden)],
Award of 23 October 1909, PCA Case, reprinted in 11 RI AA 14 7 ( 1909)). Although the law of acquiescence is
nowadays applicable in other types of situations, it arose "'mainly in the context of territorial disputes". J. P.
Millier & T. Cottier, "Acquiescence" in Encyclopedia (!( Public lnternalional Law, Vo l. I (R . Bernhardt, ed.,
1992), p. 15. MG , Vo l. IX , Annex 100. See also R. Jennings, The Acquisition ofTerril01J1 in lnternalional Law
(1963), p. 36. MG , Vol. VIII , Annex 92.
286

Temple of Preoh l'ihear (Cambodia v. Thailand) , Merits, Judgment, pp. 30, 31 .

287

Ibid , at p. 23.

188

Ibid , at p. 40. See also J. Crawford et al., The Law (!/'International Responsibility, pp. 1042-1043. MG, Vol.
IX , Annex I 03 ("Inaction on behalf of a State may lead to the loss of a right or claim if, under the
circumstances, the State would have been expected to display some form of activity ... qui tacet consentire
videtur si loqui debuisset ac potuisset [he who keeps silent is held to consent ifhe should and could speak]".).
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5.52

The ICJ has found the duration of such silence to be an important factor to consider.

In the Fisheries case, the Court denied the United Kingdom ' s claims against Norway"s use of
straight base lines to determine the limits of its territorial sea because of the United
Kingdom·s lack of protest. It observed the United Kingdom 's silence had lasted several
decades, highlighting that •'in respect of a situation which could only be strengthened with the
passage of time, the
reservations·'.

289

United

Kingdom

Government

refrained

from

formulating

The Court also noted other factors supporting its finding- all of which

apply equally here: --The notoriety of the facts, the general toleration of the international
community, Great Britain"s position in the North Sea, her own interest in the question, and
her prolonged abstention would in any case warrant Norway' s enforcement of her system
against the United Kingdom'·. 290
5.53

In the present case, the evidence goes far beyond Cote d' lvoire' s lack of protest. Cote

d' Ivoire, like Ghana, actively and explicitly recognized the customary equidistance line as the
international boundary consistently in both word and deed over many decades. It clearly and
unambiguously recognised that the maritime areas to the east of the equidistance line were
part of Ghana. The evidence establishes the existence of an agreed boundary.
III.

5.54

Cote d'Ivoire Is Estopped from Objecting to the Customary Boundary

As set forth in Section II above, the acts and omissions of both Parties over decades

provide conclusive evidence that both Parties mutually recognised and agreed on a maritime
boundary based on equidistance. These same statements, acts, and omissions have additional

289

Fisheries Case (United f.:ingdom v. Nonrny), Judgment, !CJ Reports 1951 , p. 116, at p. 139. The United
Kingdom argued that orway's delimitation system of straight baselines was not known to it and that the system
therefore lacked the notoriety essential to provide the basis of a historic title enforceable against it. The Cow1,
however, was unable to accept this view. It explained that "[a]s a coastal State on the North Sea, greatly
interested in the fisheries in this area, as a maritime Power traditionally concerned with the law of the sea and
concerned particularly to defend the freedom of the seas", the United Kingdom could not claim ignorance. Ibid.
In this case, Cote d' lvoire 's provisional measures pleadings may have preferred to disregard the two neighbors'
shared history of activities in their respective maritime territories, but it cannot claim ignorance of Ghana' s
activities applying the customary equidistance line. In fact, like the United Kingdom, Cote d' Ivoire was greatly
interested in the oil activity in this area, as it was carrying out its own activities up to the same equidistance
boundary for over 50 years.

290

Ibid , at p. 138. By contrast, in declining Canada's claim that the United States had acquiesced to the
boundary applied in Canada 's oil practice, the !CJ Chamber found that the period of only seven years in which
the modus vivendi was instituted was too brief to have produced a legal effect of this kind , even supposing that
the facts were as claimed. Maritime Bounda,y in the Gu/f'ofMaine Area, Judgment, para. 151.

-131-

memorial of ghana

159

legal consequences: by its acts. Cote d' lvoire is estopped from objecting to a boundary based
291
on equidistance. and on the customary equidistance line as the maritime boundary.

5.55

Estoppel is recognised as a general principle of law, stemming from the fundamental

292
requirement that States must act in good faith in their mutual relations. Lord McNair long

ago noted that .. international jurisprudence has a place for some recognition to the principle
that [] State[s] cannot blow hot and cold- allegans conlraria non audiendus est... that is. that
they cannot contravene the maxim. 293 Jud ge Wolfrum·s separate opi nion in the Saiga case
observes that .. the prime objecti ve of the rule of estoppel [is] to preclude a party from
benefiting from its own inconsi stency to the detriment of another party who has in good faith
294
relied upon a representation of facts made by the former party'·. As a resu It, as Judge

Alfaro wrote in his separate opinion in the Temple of Preah Vihear case, "'the party which by
its recognition, its representation, its declaratio n, its conduct or its silence has maintained an
attitude manifestly contrary to the right it is claiming before an international tribunal is
precluded from claiming that right (venire contrafactum proprium non valet)"". 295
5.56

ITLOS has confirmed that the principle of estoppel is well-founded in international

law and applicable to the law of the sea. In Bangladesh/Myanmar the Internati onal Tribunal
observed:

29 1
71,e 1'I I' ··SA/GA·· (A'o. 2) Case (Saint /'incenl and !he Grenadines v. Guinea). Judgment of I July /9 99.
Separa/e Opinion of l'ice-Presidenl ll'olf,w11 , ITLOS Reports 1999 (hereinafter "Saini /'incenl and !he
Grenadines v. Guinea. Judgmenl, Separa/e Opinion of l'ice-Presidenl Wolf,-um") para. 37 (" It is the prime
objective of the rule of estoppel to prec lude a party from benefiting from its own inconsistency to the detriment
of another party who has in good fai th rel ied upon a representation of facts made by the former party"".).
292
See Chagos Marine Pro/ec/ed Area ilrbilralion (,\faurilius v. Uniled Kingdom). UNCLOS An nex VII
Tribunal. Award of 18 March 20 15 (hereinafter "Mauritius v. Uniled Kingdom, Award"), para. 435.

293

A. D. McNa ir, "The Legality of the Occupation of the Ruhr", Brilish !'ear Book qf lnlernalional Law Vol. 5,
No. 17 (1924), p. 35. MG , Vol. VII , Annex 88 (cited in Maurilius v. Uniled Kingdom, Award, para. 435). See
also Case concerning !he Temple qf Preah l'ihear (Cambodia v. Thailand), Merits, Se parate Opinion ofV icePresident Alfaro, ICJ Reports 1962, p. 39 (hereinafter " Temple of Preah Vihear (Cambodia v. 71,ailand), Merits,
Separate Opinion of Vice-President Alfaro"), at p. 40 ("[ I] nconsistency between clai ms or allegations put
forward by a State, and its previous conduct in connect ion therewith, is not admiss ible (allegans con/raria 11011
audiendus esl}. Its purpose is always the same: a Sla/e mus/ no/ be permilled lo ben~fit by ils own inconsislency
lo !he prejudice qf anolher S!a/e (nemo poles/ mu/are consilium suum in allerius i1y11riam)'".) (emphasis added).
294

Saini l'incenl and !he Grenadines v. Guinea. Judgme/11, Separale Opinion qf l'ice-l'residenl Woljiwn. para.

37.
295

Temple q/Preah /'ihear (('ambodia v. Thailand) , Merits, Separate Opin ion of Vice-President Alfaro, p. 40.
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[l]n international law, a situation of estoppel exists when a State, by its
conduct, has created the appearance of a particular situation and another State.
relying on such conduct in good faith , has acted or abstained from an action to
its detriment. The effect of the notion of estoppel is that a State is precluded ,
by its conduct, from asserting that it did not agree to, or recognize, a certain
situation. 296
5.57

Three elements are thus required for a situation of estoppel to exist: there must be I)

conduct by one State creating the appearance of a particular situation; 2) good faith reliance
by the other State on such conduct; and 3) a resu lting detriment to the latter State. Each
requirement is satisfied in the present case.
A.
5.58

Cote d"lvoire·s Pattern of Conduct Is a Valid Representation

In Mauritius v. the United Kingdom , the arbitral tribunal decided unanimously that the

United Kingdom was "estopped from denying the binding effect" of certain "undertakings'·
that it made to Mauritius. 297 The tribunal explained that "[t] he sphere of estoppel. .. is not that
of unequivocall y binding commitments (for which a finding of estoppel would in any event
be unnecessary)"; instead estoppel operates in "the grey area of representations and
commitments whose original legal intent may be ambiguous or obscure, but which, in light of
298
the reliance placed upon them, warrant recognition in international law" . As a result,

"The real field of operation, therefore, of the rule of preclusion or estoppel,
striclo sensu, in the present context, is where it is possible that the party
concerned did not give the undertaking or accept the obligation in question (or

2
%

Bangladesh/Myanmar, Judgment, para. 124 (cit ing the North Sea Continental She((Cases (Federal Republic
of Germany v. Denmark; Federal Republic c,f Germany v. NetherlandJ), Judgment, ICJ Reports 1969, p. 3
("North Sea Conlinental She(( Cases, Judgment"), para. 30: Maritime BoundmJ' in the Gulf of Maine Area,
Judgment, para. 145). See also J. Crawford et al., The law of International Responsibility, p. 1044. MG, Vol.
IX, Annex 103 ("[A ] State may be precluded from asserting a right or claim if, (i) by reason of previous
conduct, declarations, or other manifestations of will, it has (ii) induced another State to believe, in good faith ,
that the right would no longer be exercised and (iii) the re-assertion of the right would now be detrimental to
that other State".) (citing North Sea Continental She({ Cases, Judgment, p. 26; Temple of Preah Vihear
(Cambodia v. Thailand) , Merits, Judgment; T. Cottier & J.P. Millier, "Estoppel'' in Max Planck Encyclopedia of
Public lnlernational laiv (R. Wolfrum, ed. , 2008)).
297

Maurilius v. United Kingdom , Award, para. 448.

298

Ibid. , para. 446 (citing Case concerning the Temple of Preah Vi hear (Cambodia v. Thailand), Merits,
Separate Opinion of Sir Gerald Fitzmaurice, ICJ Reports 1962, p. 52, at p. 63). The tribunal further stated,
"[E]stoppel is most at home in situations in which the existence of a formal agreement may be in doubt, but the
course of the Parties' subsequent conduct has consistently been as though such an agreement existed". Ibid. ,
para. 444.
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there is room for doubt whether it did), but where that party"s subsequent
conduct has been such, and has had such consequences, that it cannot be
allowed to deny the existence of an undertaking, or that it is bound". 299
5.59

The Mauritius v. UK. arbitral tribunal noted that "the forms of representation capable

of giving rise to estoppel are not strictly defined in international law'·. 300 In his separate
opinion in the Temple case. Judge Alfaro described several of the forms of representations
that could give rise to estoppel: ·'The acts or attitude of a State previous to and in relation
with rights in dispute with another State may take the form of an express written agreement.
declaration, representation or recognition. or else that of a conduct which implies consent to
or agreement with a determined factual or juridical situation ... 30 1 In the Gu/f r~f Maine case.
the IC.I Chamber observed that estoppel would apply if there were ·'clear, sustained and
consistent" conduct. 302
5.60

That is precisely what occurred here, as evidenced by Cote d' lvoire·s repeated

recognition of the customary equidistance boundary in its laws, official correspondence with
Ghana, and reports to the international community, as well as its representation of the
customary line as an international boundary in its official maps. These included the
demarcation of Cote d'lvoire·s maritime boundary in its own oil concessions from the 1950s
until 201 I. According to Cote d' lvoire ' s Decree 70-618, for example, the boundary of its oil
concession to Esso in the east was "the border line separating the Ivory Coast from
Ghana .. : ·. 303
5.61

In addition. Cote d' lvoire' s failure over many decades to object to Ghana ' s consistent

recognition of and respect for the boundary line estops it from now objecting to that line. As

299

Ibid. , para. 437.

300

Ibid.

30

Temple o.f Preah J'ihear (Cambodia v. llwiland) , Merits, Separate Opinion of Vice-President Alfaro, p. 40.

'

302

Maritime Bounda1J1 in the Gulf of Maine Area, Judgment, para. 146. For another application of estoppel in
the maritime context, see the Separate Opinion of Vice President Wolfrum in the MJ' SA/GA Case explaining
that the conduct of Guinea after the arrest of the Saiga, including both actions and inactions, indicated that
Guinea would not challenge the status of Saint Vince and the Grenadines as a flag State, and therefore the
judgment should have considered whether this amounted to estoppel by conduct. Saini J'incenl and the
Grenadines v. Guinea, Judgment, Separate Opinion of Vice-President Wo(fiwn, paras. 40, 44.
303
Republic of Cote d' Ivoire, Decree 70-618 , p. 87. MG, Vol. IV, Annex 23. See also supra paras. 2.13-2.14,
3.20.
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explained by Judge Alfaro: "Silence by a State in the presence of facts contrary or prejudicial
to rights later on claimed by it before an international tribunal can only be interpreted as tacit
recognition given prior to the litigation". 304 ln the Gulf of Maine case, the ICJ explained that
acquiescence and estoppel slriclo sensu constitute "different aspects of the same institution'·,
which can be distinguished by the ··element of detriment or prejudice caused by a State·s
change of attitude"' necessary to invoke estoppel. 305
B.
5.62

Ghana·s Reliance on Cote d"lvoire· s Representations

Based on its understanding that Cote d. lvoire accepted the customary equidistance

line as an international boundary, Ghana engaged in a long-term, capital-intensive offshore
exploration and exploitation program based on the expectation that these investments would
set a solid and sustainable basis for its economic development. Over more than five decades,
Ghana and its concessionaires invested heavily in obtaining information and building
necessary infrastructure for offshore oil development in the maritime areas on its side of the
agreed boundary, and in so doing it placed rel iance on the settled conduct of Cote d"lvoire in
recognising the equidistance boundary. Cote d' Ivoire made no objection to any of Ghana' s
actions . To the contrary, it confined its own oil exploration and development strictly to its
side of the boundary line, depicted the line on its own maps and decrees as an international
boundary, and observed without protest as Ghana publicly conducted its oil-related activities
on its side of the boundary. Cote d"lvoire's actions went even further: it facilitated Ghana·s
activities, including the investments, by permitting Ghanaian-licensed vessels engaged in
seismic survey to enter lvorian waters to turn around. At no time did Cote d"lvoire claim that
Ghana could not conduct these activities on the Ghanaian side of the boundary line or request
that Ghana share any of the information thus obtained . In these circumstances, Ghana was
entitled to rely upon the conduct and representations of Cote d' lvoire. It had every reason to
conclude that Cote d"lvoire, like Ghana, regarded the customary equidistance line as an
international boundary.

304

Temple of Preah Vihear (Cambodia v. Thailand) , Merits, Separate Opinion of Vice-President Alfaro, p. 40.

305

Maritime Bo11nda1 y in the Gulf ~[Maine Area, Judgment, paras. 130, 145.
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Ghana"s reliance on Cote d'lvoire·s statements and actions recognizing the boundary

may be illustrated by reference to the Deepwater Tano Block, the largest and most productive
306
investment in Ghana's maritime area. As shown in Figure 3.32, the block contains the

Jubilee and TEN fields. 307 The concession agreement was signed on 19 July 2006 with
Tullow. as lead partner. and two other companies, Sabre and Kosmos. 308 The agreement was
ratified by Ghana·s Parliament in a public session and was widely and internationally
reported . Cote d" lvoire knew abou t the agreement and made no objection. Indeed. it
continued publishing maps depicting the customary boundary as the international boundary.
Nor did Cote d' lvoire object to any of Tullow·s subsequent activities in the area pursuant to
the concession agreement. Following announcements by Tullow and its partners of a major
discovery of oil in June 2007. plans were made for the further development of the block,
309
including the purchase of supplies and equipment and the hiring of various subcontractors.
3 10
None of these development activities were protested by Cote d'Ivoire. By 2011, when the

companies were informed by Cote d'Ivoire of its objection to the equidistance boundary, after
50 years of recognizing it, Tullow and its partners had invested US$ 630 million in the TEN
fields alone. and had nlllnerous on-going contractual commitments. By November 2012,
31 1
Tullow·s investment had risen to approximately US$ I billion.

5.64

Cote d'Ivoire was well aware of Tu llow·s activities in Ghana, and remained in close

and active contact with the company during this period. Tullow partnered with Cote d'Ivoire
and invested in concessions to the west of the customary boundary line. It first established a
presence in Cote d' Ivoire in 1997, when it acquired, through its lvorian subsidiary, a share of
block Cl-26. In 2004, Tullow worked with PETROCI and was awarded concessions to the

106

Contract Area Plat in Tullow/Sabre Petroleum Agreement ( I 0 March 2006), Annex I, p. 3. MG, Vol. II ,
Annex M33; Vol. IV, Annex 18; Tullow, Chana-Overview (2013). MG, Vol. II , Annex M62.

307

Tullow/Sabre Petroleum Agreement ( I0 March 2006), Annex I, p. 3. MG, Vol. IV, Annex I 8. See also
Statement of Tullow. MG , Vol. VI , Annex 73.

308

See Statement of Tullow, para. 17. MG , Vol. VI , Annex 73.

309

Basin Monitor: Cote d 'Ivoire Basin: Cote d'Ivoire. Liberia, Chana. MG , Vol. VII , Annex 86. See also
Statement of Tullow, paras. 27, 3 1, 44-49. MG, Vol. VI, Annex 73; Tullow Announcements relating to
Deepwater Tano Block. MG , Vol. IX. An nex I06.

310

See Statement of Tul low, paras. 27, 31 , 95. MG , Vol. VI , Annex 73.

311

Republic of Ghana, Written Statement on Provisional Measures, p. 24.
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Cl-I 07 and Cl-I 08 blocks. Three years later, it also acquired participating interests in blocks
Cl-I 05 and Cl-I 03. As Tullow explained during the provisional measures stage:
The location of the Cote d"Ivoire blocks, including block Cl-I 03 , is depicted
in the 2003 and 2006 official concession maps published by Petroci (Appendix
2 [to Tullow·s Statement]), which Tullow was aware of. Those maps also
show the eastern limit of Cote d"lvoire·s blocks. which did not overlap with
Ghana·s blocks and which appeared to follow an equidistance line between the
two countries. 312
Thus. during all of Cote d"lvoire·s years of interaction with Tullow, which it knew was
actively investing in Ghana·s concessions on the eastern side of the boundary, Cote d"lvoire
never once communicated to Tullow or Ghana any concerns about these activities.
5.65

In sum , the evidence plainly shows that Ghana acted in good faith in relying upon the

conduct and representations of Cote d"lvoire in regard to the existence and location of an
agreed international boundary.
C.
5.66

The Detrimental Effects Resulting from Ghana' s Reliance

If Cote d' Ivoire we re permitted to now abandon the customary equidistance boundary

after these many decades, the economic consequences for Ghana would be very severe. This
was noted by the Special Chamber in its provisional measures Order, when it stated: "in the
view of the Special Chamber, the suspension of ongoing activities conducted by Ghana in
respect of which drilling has already taken place would entail the risk of considerable
financial loss to Ghana and its concessionaires ... ".313
5.67

Specifically, a substantial po1tion of the enormous investment Ghana and its licensees

have made would be lost, including, in particular in the Deepwater Tano Block that contains
the TEN (Tweneboah-Enyenra-Ntomme) fields. The cost of exploration and apprai sa l work
in the TEN fields from January 2006 to November 2012 was approximately US$ I billion.

312

314

Statement of Tullow, para. 9. MG, Vo l. VI , Annex 73 (making reference to Republic of Cote d "Ivoire
Pelroleum Exploration Concessions (2003). MG, Vol. 11 , Annex MS; Republic of Cote d 'Ivoire Petroleum
Exploration Concessions (2006). MG, Vol. II , Annex M 12).

lll

Special Chamber, Provisional Measures Order, para. 99.

314

Ibid , para. 33.
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The development of the fields for production will result in an additional investment of
approximately US$ 4 billion by mid-2016. 315 And this only covers investment in the TEN
fields, exclusive of the investment that has taken place in the remainder of the disputed area,
for the last fifty years.
5.68

The harm lo Ghana·s economy would be very far-reaching. Ghana·s economic

development would be stunted. Its plans to build infrastructure. generate employment. and
reduce poverty depend on increased revenue from oil production. Ghana is a lower-middle
income developing country, 3 16 with a population of approximately 27 million and a per capita
GDP of US$ 1,427. 3 17 According to World Bank estimates, the national poverty rate was
24.2% in 2012, down from 31.9% six years earlier. 318 The downward trend in poverty
coincides with the growth of Ghana·s oil industry. Oil production has become vital to the
economy. 31 9 In 2014, oil accounted for 9.3% of overall GDP, and 13.5% of domestic
revenue. 320
5.69

Ghana has used revenue from oil production for key fiscal and development purposes,

including agriculture modernization and infrastructure projects (such as the construction of
roads, and bridges, hospitals, and educational facilities) .321 A large number of infrastructure
projects in Ghana since 2012 have been supported by petroleum revenues.322 Ghana also
depends on these revenues for repayment of debt. Some of the projected inflows from oil as
of March 2015 had been earmarked for repayment of the US$ 500 mi Ilion balance on its 2017
Eurobonds, the entire 2023 and 2024 Eurobonds (of US$ I billion each), and subsequent
Eurobond issuances. 323

315

Ibid. , para. 34.

316

World Bank, Ghana Overview (undated), avai lable at http://www.worldbank.org/en/ country/ghana/overview
(accessed 12 August 2015).
317
318

"

9

Revised Gross Domestic Produc/ 20/.1. MG, Vol. Ill, Annex 11.
World Bank, Da/a: Ghana .
Statement ofMOF, para. 6. MG , Vol. VI , Annex 63.

320

Ibid. , paras. 8-9.

321

Ibid. , para. 19.

322

Ibid. , para. 10.

m Ibid., para. 22.
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5.70

The petroleum industry is also an important source of employment in Ghana, both

directly and indirectly. Thousands of Ghanaians, including owners of small businesses, owe
their livelihoods to the investments and activities in the area newly claimed by Cote d" lvoire.
5.71

Under Ghanaian law 324 and petroleum agreements, 325 Tullow and other operators

must comply with extensive local content requirements. This covers not only employment but
also training and technology transfers to Ghanaians. For example, Tullow started the
construction of a second noating production storage and offloading (FPSO) vessel for the
TEN project in 2014. 326 The fabrication of specific FPSO components in Ghana was carried
out in compliance with the company" s local content commitments, and generated a new
fabrication capacity that enables more technical work to be done in Ghana. These
opportunities depend on Ghana·s ability to generate resources from the TEN fields and other
promising areas on its side of the customary equidistance line. Were Ghana to be deprived of
the ability to exploit the Deepwater Tana Block and the TEN fields, and stopped from
exploration, appraisal, and pre-development work elsewhere on its side of the customary
equidistance boundary, 327 it would be forced to significantly scale down its development
projects, with inevitable economic and social ramifications.
5.72

Put in context, the TEN project's projected economic contribution to Ghana in 2017 is

US$ 2.2 billion. 328 That is equivalent to 116% of Ghana 's 2015 budget for educational
programs 329 and 254% of its annual spending on health services. 330 Enduring a loss of thi s

324

Republic of Ghana, Act No. 821 on the Petroleum Commission Act, adopted 15 July 201 l, reprinted in

GLPC/Assembly Press (2011). MG , Vol. Ill. Annex 8; Republic of Ghana, Petroleum {Local Content and Local
Participation) Regulations (L.I. 2204) (5 Jul y 2013). MG, Vol. Ill , Annex 9; Mini stry of Energy of the Republic
of Ghana, Local Con/en/ and Local Participation in Petroleum Activities
Policy Framework (26 February

2010). MG, Vol. Ill , Annex 7.
325

See e. g., Tullow/Sabre Petro leum Agreement ( IO March 2006), Art. 21. MG, Vol. IV , Annex 18.

326

"Tullow Ghana starts const ruction of second FPSO", Ghana Business News (18 December 2014). MG, Vol.
IX, Annex 108.

327
A number of important discoveries other than TEN have been made in the region which are currently in
appraisal. For a summary of these prospects see Republic of Ghana, 21/I-I Annual Report on the Pelroleum
Funds (s11bmi11ed to Parliament by Minister of Finance) (2014). MG, Vol. Ill , Annex 10.
328

Statement ofMOF, para. 23. MG, Vol. VI, Annex 63.

329

Ghana ' s 20l5 Education Budget is US$ 1.89 billion. Ministry of Education of the Republi c of Ghana,

Appropriation Bill: Summa, y of fapenditure by Sub-Programme, Economic Item and Funding (9 February

2015). MG, Vol. Ill , Annex 13.
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scale in Ghana 's economy would have grave consequences for the country' s development,
and severely limit its ability to provide for its citizens' well-being.
5.73

The conditions for an estoppel are thus met. Cote d' Ivoire is also estopped from

revoking its longstanding recognition and acceptance of equidistance and the customary
equidistance boundary because of the benefits it has enjoyed as a result. As the Court noted in
the Temple ol Preah Vihear case, '·Thailand is now precluded by her conduct from asserting
that she did not accept it. She has. for fifty years. enjoyed such benefits as the Treaty of 1904
conferred on her, if only the benefit of a stable frontier".331 Like Thailand, Cote d' Ivoire has
benefited from the existence and stability of the customary equidistance boundary for fifty
years. It relied on the same boundary to demarcate its own concession blocks and carry out its
own oil activities on its side of the line, to its great economic benefit.
5.74

By now objecting to the customary equidistance line, Cote d' Ivoire seeks to have it

both ways: first benefitting from the stability of an agreed boundary for nearly five decades,
then abruptly abandoning its long-held position and seeking to acquire additional maritime
areas based on an inappropriate and unjustifiable delimitation method that would produce an
inequitable result and that contradicts its own practise and conduct over many decades. The
principle of estoppel exists and operates precisely to prevent such injustice.
IV.

5.75

The Equitableness of the Customary Equidistance Boundary

The equitableness of the customary equidistance line is demonstrated by the Parties '

mutual acceptance of it as the international boundary for fifty years. For over five decades,
without interruption, Ghana and Cote d' Ivoire respected that line as the boundary between
their respective maritime territories: Ghana granted oil concessions and conducted oil-related
activities only to the east of the line, and Cote d' lvoire did the same only to the west. The
circumstances are similar to those in Tunisia/Libya, where Tunisia granted oil concessions
only on one side of a pa1ticular line and Libya granted them only on the other side of the
same line. The ICJ adopted that line as pa1t of the maritime boundary between the two States,

no Ghana 's 2015 Health Budget is US$ 864.29 million. Ministry of Health of the Republ ic of Ghana,
Appropriation Bill: S11mma1y of Expendi111re by Sub-Programme. Economic //em and Funding (9 February
2015). MG, Vol. Ill , Annex 12.
33 1

Femp/e of Preah Vi hear (Cambodia v. Thailand) , Merits, Judgment, p. 32 (Emphasis added).
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observing that their practises with respect to it constituted ''indicia [of what] the Parties
themselves [] considered equitable". 332 The Court considered this "a circumstance of great
relevance for the delimitation". 333
5.76

Now, after five decades of accepting the customary equidistance line as the boundary

between the two States without complaint or difficulty, Cote d'Ivoire argues for a boundary
based on an angle bisector (having abandoned the customary equidistance line it accepted for
five decades. and the meridian lines it claimed for two years), and now claims that an
equidistance boundary is inequitable. Cote d' Ivoire has yet to provide the basi s for this
claimed inequity. However, it explained during its diplomatic negotiations with Ghana after
2008 that its primary reason for abandoning the long-standing equidistance line in favour of a
bisector line was a claimed cut-off effect or "amputation" caused by equidistance.334
5.77

Cote d' lvoire' s position is not assisted by its own national laws on delimitation, which

specify that its maritime boundaries (it has two) are to be determined by equidistance in the
absence of agreement. 335 In any event, equidistance does not cause any such "amputation", or
any cut-off effect. The customary equidistance boundary allows Cote d' lvoire· s relevant
coast to project seaward without impediment, allowing Cote d' Ivoire unrestrained access to
its outer continental shelf and beyond. In fact, the only cut-off effect is the one produced by
Cote d' lvoire' s proposed bisector line, which would cut-off 99% of the western outer
continental shelf the CLCS has recognised Ghana as having. This is addressed below.
5.78

In this respect, Ghana further observes that while any delimitation line by definition

entails some curtailment of the Parties' potential entitlements, the goal of the delimitation

332

7imisia v. Libyan Arab Jamahiriya. Judgment, para. 118. The Court continued: "In this connection, the Court
notes that Libya, while emphasizing that the de.facto line between the concessions was 'at no time accepted by
Libya as the legal line of delimitation ', observed that it was one that did 'suggest the kinds of lines that, in the
context of negotiations, might have been put forward for discussion ', that is to say, with a view to achieving an
agreed delimitation". Ibid.
333
Ibid. , para. 96. The Court also referenced its "d uty" to take such evidence into account in Libya/Ma/ta : "The
Court has considered the facts and arguments brought to its attention in this respect, particularly from the
standpoint of its duty to 'take into account whatever indicia are available of the [delimitation] line or lines which
the Parties themselves may have considered equitable or acted upon as such ' (/. C J. Reports I 982, p. 84, para.
118)". Ibid. , para. 25.
334

See e.g., Republic of Cote d' Ivoire, Communication of the lvorian Party in Response to the Ghanaian
Proposals o.[27-28 April 20/0 (31 May 20 I0), p. 11. MG , Vol. V, Annex 51.

335

Republic ofC6te d'Ivoire, Law No. 77-926. MG, Vol. IV, Annex 24.

-141-

memorial of ghana

169

process is to ensure that any such cu1tailment is shared in a reasonable and mutually balanced
manner. In Nicaragua v. Colombia, the !CJ explained that achieving an eq uitable solution
"requires that, so far as possible, the line of delimitation should allow the coasts of the Paities
to produce their effects in terms of maritime entitlements in a reasonable and mutually
balanced way''.336 Similarly. in the Black Sea case. the provisional equidistance line drawn by
the Court- and ultimately adopted as the maritime boundary-was found to be equitable
because it "allows the adjacent coasts of the Parties to produce their effects. in terms of
maritime entitlements. in a reasonab le and mutually balanced way". 33 7
5.79

The customary equid istance line in this case has precisely the same effect. As between

Ghana and Cote d' lvoire, the coasts of the Parties "produce their effects, in terms of maritime
entitlements" in a manner that is balanced. Figure 5.5 depicts the coastal projections of the
two States in relation to the customary boundary line. The arrows have been drawn
perpendicular to the general direction of the Paities· coasts. As shown, Cote d'Ivoire suffers
no cut-off by the customary equidistance line.
5.80

The customary equid istance boundary is also equitable to both Paities because it

divides the maritime area relevant to this dispute in a propoitional manner. The relevant area
is the area where the seaward projections of the Pa1ties' relevant coasts overlap. The relevant
coasts are those portions of the Pa1ties ' coasts that face onto the area to be delimited,
including the area beyond 200 M. 33 8 In the case of Ghana, the relevant coast, shown by a
green line in Figure 5.6, is the po1tion that extends from the land boundary terminus in a
southeasterly direction to Cape Three Points, where the coast turns abruptly to the northeast
and begins to face away from the area to be delimited . The length ofGhana·s relevant coast is
121 km. In Ghana·s view, Cote d' lvoire·s relevant coast extends from the land boundary

6
JJ Terriloriol and Marilime Dispu!e (Nicaragua v. Colombia), Judgment, !CJ Reports 20 I2, p. 624 (hereinafter
" Nicaragua v. Colombia, Judgment"), para. 2 I 5. See also Bangladeshi.Myanmar, Judgment, paras. 325 ("The
Tribu nal [] takes the position thal, wh il e an adjustment must be made to its provisional equidistance line to abate
the cut-off effect of the line on Bangladesh 's co11cave coast, an equitable solution requires, in li ght of the coastal
geography of the Pa11ies, that 1his be done in a balanced way so as to avoid drawing a line having a converse
distorting effect on the seaward projection of Myanmar's coastal fa,ade".).
337
Mari lime Delimilalion in !he 13/ack Sea (Romania v. Ukraine) , Judgment, !CJ Reporls 2009, p. 6 I
(hereinafter " Romania v. Ukraine, Judgment"), para. 20 I.
338
Bay(!( Bengal Mari lime Bounda, y Arbi!ralion (Bangladesh v. India) , UN CLOS Annex VI I Tribu nal, Award
of7 July 20 14 (herei nafter " Bangladesh v. India, Award"), para. 299; Bangladesh/Myanmar, Judgment, paras.
203 , 491.
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terminus to the northwest until it reaches a bend in the coast near Abidjan, and then to the
west until the vicinity of Sassandra. After that point, where Cote d' lvoire' s coast turns to the
southwest, it is too far removed from the area in dispute to be taken into account. The length
of Cote d·lvoire' s relevant coast, thus described and depicted by a solid blue line in Figure
5.6. is 308 km. The ratio of the Parties· relevant coasts is thus 2.55 to I, in favour of Cote

d·lvoire.
5.81

The overlapping projections of these coasts cover a maritime area of 189.547 sq. km.

The customary equidistance boundary apportions 126,944 sq. km to Cote d·lvoire and 62,603
sq. km to Ghana. The ratio is 2.02 to 1 in favour of Cote d' lvoire, very close to the ratio for
the relevant coasts. The equitableness of the customary equidistance boundary Iine is thus
confirmed.
5.82

In marked contrast to the customary equidistance boundary, Cote d' lvoire' s proposed

angle bisector is manifestly inequitable. This is graphically illustrated in Figure 5.7 . Taking
the same relevant coasts, the angle bisector apportions 164,668 sq. km, or 87% of the relevant
area, to Cote d' lvoire, and only 24,878 sq. km, or 13%, to Ghana. The ratio is 6.62 to I in
favour of Cote d' Ivoire (as compared to a 2.55 to I ratio for the relevant coasts). Further.
Cote d' lvoire' s angle bisector would cut off Ghana from vi1tually the entirety of its
continental shelf in the west beyond 200 M. That line would reduce Ghana 's shelf beyond
200 M from 6,842 km 2 (i n conformity with the recommendations of the CLCS, which have

been adopted by Ghana) to a mere 29 km 2 . Finally, the angle bisector would have the
additional disadvantage, in relation to the customary equidistance line, of leaving an
anomalous "grey area" where the continental shelf would belong to Cote d' lvoire while the
superjacent waters would be pa1t of Ghana's EEZ.
5.83

Apart from its patent inequitableness, there is no basis in international law for the

adoption of an angle bisector as the boundary in the circumstances of this case. As repeatedly
held by ITLOS, the !CJ, and Annex VII tribunals, if there is no agreement, the starting point
of maritime delimitation is the construction of a provisional eq uidistance line, unless the
drawing of such a line is unfeasible .339 Even in the Bay of Bengal case, where, due to the

39
Bangladesh/Myanmar, Judgment, para. 223; see also ibid. , para. 240; Nicaragua v. /-londuras, Judgment,
para. 281; Nicaragua v. Colombia, J udgment. paras. 191-193: Romania v. Ukraine. Judgment, para. 116.

.1
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concavity of Bangladesh ' s coast, the provisional equidistance line produced a severe cut-off
of Bangladesh 's coastal projection, ITLOS rejected Bangladesh ' s proposal that the boundary
with Myanmar be delimited by means of an angle bisector. Instead, it proceeded with the
construction of a provisional equidistance line, and then, having found that the cutoff caused
by Bangladesh·s coastal concavity was a relevant circumstance, adjusted the line to partially
relieve the effects of the cutoff and establish a boundary that it regarded as equitable. As
ITLOS ruled: the ··_juri sprudence has developed in favour of the equidistance/relevalll
circu111stances 111ethod··. 3-1o
5.84

The now-standard. three-step 111ethodology adopted by ITLOS was summarized by

the ICJ in the Black Sea case:
First, the Court will establish a provisional delimitation line, using 111ethods
that are geo111etrically objective and also appropriate for the geography of the
area in which the deli111itation is to take place. So far as delimitation between
adjacent coasts is concerned, an equidistance line will be drawn unless there
are co111pell ing reasons that 111ake this unfeasible in the particular case.
[T] he Court wi 11 at the next, second stage consider whether there are factors
calling for the adjust111ent or shifting of the provisional equidistance line in
order to achieve an equitable result.
Finally, and at the third stage, the Court will verify that the line (a provisional
equidistance line which 111ay or 111ay not have been adjusted by taking into
account the relevant circu111stances) does not, as it stands, lead to an
inequitable result by reason of any 111arked disproportion between the ratio of
the respective coastal lengths and the ratio between the relevant 111aritime area
of each State by reference to the delimitation line. 341
5.85

In Ghana ' s sub111ission, this now-standard 111ethod is inapplicable in the present case

because the 111ariti111e boundary between Ghana and Cote d. lvoire has been settled by
agree111ent of the Parties. However, if the equidistance/relevant circumstances 111ethod were
e111ployed, it would result in the establish111ent of a very si111ilar line to the customary
equidistance line that the Parties regarded as the international border for five decades.

340

Bangladesh/Myanmar, Judgment, para. 238. See also Bangladesh v. India, Award, para. 345.

341

Romania v. Ukraine, Judgment. paras. 116, 120, 121.
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The first step in the three step method is to draw a provisional equidistance line. The

Com1 explained in the Black Sea case that the provisional equidistance line should generally
be constructed using "the most appropriate [base] points on the coasts of [the Parties]".

342

The Court stated that the '"[most] appropriate [base] points'· are those "which mark a
significant change in the direction of the coast, in such a way that the geometrical figure
formed by the line connecting all these points reflects the general direction of the
coast Ii nes··.343
5.87

As discussed in Chapter 2, the relevant coasts of Ghana and Cote d"lvoire are

unremarkable. 344 As shown on British Admiralty Chart 1383 (2009 edition ; I :350,000), the
coasts of both Parties are smooth and straight, especially in the vicinity of the land boundary
terminus. There are no coastal promontories, headlands or offshore islets. As a result, there
are few turning points. Identifying them is done by application of the appropriate software.
Ghana has used CARIS LOTS software to generate the base points from which the
provisional equidistance line has been constructed to 200 M and beyond. The result is
reflected in Figure 5.8. 345 The coordinates of the base points that control the equidistance
line are indicated in the same figure.
5.88

The entire provisional equidistance line is depicted in Figure 5.9 .

5.89

The provisional equidistance line, like the customary equidistance boundary, is

vit1ually straight throughout its length. It has an average bearing of 191.91 °E between the
LBT and the point located on the 200 M EEZ limit. By comparison, the average bearing of
the customary equidistance boundary is I 9 l.92°E. The provisional equidistance line reaches
the 200 M limit at the point whose coordinates are 1° 48' 35" N and 3° 47' 41" W. The
customary equidistance boundary reaches the 200 M limit at IO 48' 30" N and 3° 47' 18" W,
which is approximately 710 metres to the east (on the Ghanaian side) of the provisional
equidistance line. Figure 5.10 compares the provisional and customary equidistance lines.

342

Ibid. . paras. 117; Nicaragua v. Colombia, Judgment, para. 191.

343

Romania v. Ukraine , Judgment. para. 127.

344

See supra, paras. 2.6-2.8.

345

United Kingdom Hydrographic Office, /vo,y Coast and Ghana, lagune Aby to Tema, Chart No.
I 383, 1:350,000 (14 May 2009, United Kingdom). MG, Vol. 11 , M61.
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5.90

The difference between the two lines is explained partly by the Parties ' agreement. in

December 2013 on the coordinates of the LBT BP 55. Pursuant to that agreement, the
coordinates were determined to be 5° 05' 28.4" N and 3° 06' 21 .8" W. Although BP 55 itself
was not moved, the newly agreed coordinates established that it was east of where the
previously understood coordinates represented it to be, on the basis of less advanced
measurement technology. As a result, the first segment of the provisional equidistance line
begins and follows a course slightly to the east of the customary equidistance boundary.
5.91

The provisional equidistance line continues to run slightly to the east of the customary

equidistance boundary until it intersects with the latter at approximately 3°49· N latitude,
which is about 77 M seaward of the land boundary terminus. From there, the provisional
equidistance line crosses to the west of the customary equidistance boundary, and continues
to run west of the latter until it reaches the 200 M EEZ limit. At that point, as indicated
above, the provisional equidistance line is approximately 710 metres west of the customary
equidistance boundary.
5.92

The second step in the three-step process, assuming quad 11011, it were to be applied, is

to ·'consider whether there are factors calling for the adjustment or shifting of the provisional
equidistance line in order to achieve an equitable result".346 International courts and tribunals
have recognized the cut-off effect (due to the concavity of the coast) 347 and the presence of
islands in the relevant area 348 as potentially relevant factors in considering whether to make
any adjustment to the provisional equidistance line. In the present case there is no cut-off
effect and there are no islands.
5.93

The only factor which is relevant is that the Parties recognized and applied the

customary equidistance Iine as their international boundary for fifty years, and treated that

"" Romania v. Ukraine, Judgmenl. para. 120.
341

Nor1h Sea Continental Shell Cases, Judgment, para. 89; Romania v. Ukraine , Judgment. paras. 199-20 I;
Nicaragua v. Colombia, Judgment, para. 244; Maritime Dispute (Peru v. Chile), Judgment, ICJ Reports 2014,
para. 181 ; Bangladesh/Myanmar, Judgment, paras. 291-293 , 325; A_ffaire de la delimilalion de la ji-onliere
maritime entre la Guinee et la Guinee-Bissau /Case concerning the delimilalion of the maritime bounda,y
between Guinea and Guinea-Bissau/, Decision of 14 February 1985, reprinted in 19 RIAA 149 (1985), para.
102. MG, Vol. VIII, Annex 97; Bangladesh v. India, Award, paras. 403-404, 413-417.
348

Libyan Arab .Jamahiriya v. Malta, Judgment, para. 64; Qatar v. Bahrain, Merits, Judgment, para. 2 I9;
Nicaragua v. f-!onduras , Judgment, paras. 302 et seq.; Romania v. Ukraine, Judgment, para. I 85;
Bangladesh/Myanmar, Judgment, paras. 316-319.
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line as their maritime boundary in all matters relating to oil concessions. exploration and
exploitation, without exception. It is Ghana·s submission that the evidence establi shes the
existence of an agreement between the Parties on the location of their maritime boundary in
the EEZ and continental shelf. But even if, quod 11011, the evidence were to be considered as
falling sho11 of demonstrating an agreed boundary. the consistent practice of the Parties in
respect of the boundary for five decades wo uld constitute a relevant circumstance justifying a
modest adjustment of the provi sional equidi stance line to conform to the cu stomary boundary
line. wh ich. as shown. was al so based on equidistance.
5.94

The third and final step of the process is to consider whether the delimitation line

developed by application of the first two steps ·'Jead[s] to any significant disproportionality
349
by reference to the respective coastal lengths and the apportionment of areas that ensue".

The purpose of thi s exercise is not to ensure a proportionate result but rather to provide a
final check against gross disproportion of sufficient magnitude to render the proposed
delimitation inequitable. 350 As demonstrated above, the customary equidistance boundary
passes the test and produces an equitable solution. (As does the unadjusted provisional
equidistance line; because it is so similar to the customary line, the ratios are the same). By
contrast, as shown above at Figure 5.7, the angle bisector proposed by Cote d'Ivoire
produces a grossly disproportionate result, one that is manifestly inequitable.

V.

5.95

Conclusions

Based on the foregoing, Ghana submits that the EEZ and continental shelf within 200

M should be delimited by the customary equidistance boundary mutually agreed by the
Parties for over fifty years. Thus, the boundary in the EEZ and continental shelf within 200
M, shown in Figure 5.1 above, continues from the final point on the outer limit of the
territorial sea (point CEB-2) to point CEB-7 on the 200 M limit.

349

Romania v. Ukraine, Judgmenl. para. 210.

350

See North Sea Continental Shelf Cases, Judgment, para. 210.

-147-

memorial of ghana
5.96

181

The boundary line in the EEZ and continental shelf within 200 M connects the

following points:
CEB-2
CEB-3
CEB-4
CEB-5
CEB-6
CEB-7

04° 53' 39" N
04°47'35"N
04° 25' 54" N
04° 04' 59" N
03 ° 40'13"N
0l 0 48'30"N

03° 09' 18" w
03° 10' 35" w
03° 14' 53" w
03° 19' 02" w
03° 23' 51" w
03° 47'l8"W
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CHAPTER6
DELIMITATION OF THE CONTINENTAL SHELF BEYOND 200 M
This Chapter addresses the delimitation of the boundary in the continental shelf

6.1

beyo nd 200 M. Section I di scusses the legal basis of entitlement to the continental shelf
beyond 200 M. Section II describes the Parties · respective entitlements to the areas beyond
200 M as reflected in their submissions to the CLCS. Section III addresses the Special
Chamber' s jurisdiction to delimit the full extent of the continental shelf. Section IV
concludes by demonstrating that the equitable solution called for by Article 83( I) of
UN CLOS consists of an extension to the outer limit of the continental shelf of the customary
equidistance boundary line that separates the Parties· maritime areas within 200 M.
I.

6.2

Entitlement to the Continental Shelf Beyond 200 M

Entitlement to a continental shelf beyond 200 M, as ITLOS has made clear, is

"determined by reference to the outer edge of the continental margin , to be asce11ained in
accordance with article 76, paragraph 4". 35 1
6.3

Article 76(4), which governs the methods for establishing the "outer edge" of the

"continental margin", provides:
(a) For the purposes of this Convention, the coastal State shall establish the
outer edge of the continental margin wherever the margin extends beyond 200
nautical miles from the baselines from which the breadth of the territorial sea
is measured, by either:
(i) a line delineated in accordance with paragraph 7 by
reference to the outermost fixed points at each of which the
thickness of sedimentary rocks is at least I per cent of the
sho11est distance from such point to the foot of the continental
slope; or
(ii) a line delineated in accordance with paragraph 7 by
reference to fixed points not more than 60 nautical miles from
the foot of the continental slope.

35 1

Bangladesh Alyanmar, Judgment, para. 437.
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(b) In the absence of evidence to the contrary, the foot of the continental slope
shall be determined as the point of maximum change in the gradient at its
base. 352
6.4

Article 76(4) thus allows States to choose between two alternative methods for

defining the maximum extent of the continental margin, according to whichever is further
seaward. The two option s can be summarized as follows :

6.5

•

Under Articl e 76(4)(a)(i). the margin extends to where the thickness of
sedimentary rocks equals I% of the distance from the foot of slope (the .. sediment
thickness formula'"); or

•

Under Article 76(4)(a)(ii), the margin extends 60 miles beyond the foot of the
slope (FOS) (the '"foot of the slope formula").

Article 76(5) imposes constraints beyond which the ·'outer limits'· of the coastal

State' s "continental shelf' may not extend. Specifically, Article 76(5) provides:
The fixed points comprising the line of the outer limits of the continental shelf
on the seabed, drawn in accordance with paragraph 4 (a)(i) and (ii), either
shall not exceed 350 nautical miles from the baselines from which the breadth
of the territorial sea is measured QL shall not exceed I00 nautical miles from
the 2,500 metre isobath, which is a line connecting the depth of 2.500
metres. 353
Article 76(5) thus operates to limit the outer edge of the margin established pursuant to
Article 76(4).
II.

6.6

The Entitlements of the Parties to the Continental Shelf Beyond 200 M

Both Pa11ies have entitlements to a continental shelf beyond 200 M, and both have

made submissions on the outer limits of their continental shelves to the CLCS pursuant to
Article 76(8) of the Convention. Neither Party has objected to the other's submission .
6.7

Ghana ·s continental shelf beyond 200 M covers two polygon-shaped areas along the

same margin: the Eastern Extended Continental Shelf Region and the Western Extended
Continental Shelf Region. For the purpose of the delimitation between the Parties in the

352

UNCLOS, Art. 76(4).

353

Ibid. , Art. 76(5) (emphasis added).
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present case, only the Western Extended Continental Shelf Region is relevant, because onl y
this region is adjacent to the continental shelf of Cote d' lvoire beyond 200 M.
6.8

The outer edge of Ghana's Western Extended Continental Shelf, as presented to the

CLCS and shown on Figure 6.1. 354 is defined by four fixed poi nts:
•

point OL-GHA-8 is located where the sediment thickness formula line intersects
with the 200 M line measured from Ghana·s territorial sea baseline.

•

points OL-GHA-7 and OL-GHA-4 are defined by the sed iment thickness fo rmula
in accordance with Article 76(4)(a)(i), and

•

point OL-GHA-9 is located adjacent to the point where the customary
equidistance boundary line meets the outer limit of the continental shelf.

•-w

,..,

3-W

Figure 6.1. Ghana\· Western Extended Co11ti11e11ta/ Shelf Region

"' Location of the 011/er limit fixed points of Ghana ·s fllestem Extended Continental Shelf Region (Fig. 2) in
Republic of Ghana, Revised Executive S11111111a1 y of the Submission by the Government Qfthe Republic of Chana
fo r the Establishment Q{the Outer Limits of the Continental S he(fofGhana pursuant to Article 76. paragraph 8
Q/' the United /l'ations Convention on the Law Q/the Sea (21 August 201 3, Accra), p. 7. MG , Vol. II , Annex

M35; Vol. VI. Annex 78.
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At its furthest seaward extension, Ghana's continental shelf extends approximately 45

M beyond the 200 M limit. The fixed points comprising the line of the outer limit ofGhana·s
continental shelf do not exceed 350 M from the baselines from which the breadth of the
territorial sea is measured and thus fall within the constraint requirements under Article 76(5)
of the Convention .
355
6. IO Ghana made its ful I submission to the CLCS on 28 Apri I 2009. On IO March 2014.

the Subcommission appointed to assess the outer limits of Ghana·s continental shelf
356
The
presented its recommendations: they were accepted by Ghana on the same day.

recommendations accepted the points submitted by Ghana, although they refrained from
considering point OL-GHA-9 because of its relationship with. and dependence on. the
delimitation of the boundary with Cote d'Ivoire. which will be determined in this arbitration.
The Commission explained: ·' Jn the absence of an international continental shelf boundary
agreement between Ghana and Cote d" lvoire, the Subcommission does not make
recommendations with respect to the outer limit fixed point OL-GHA-9 as originally
357
submitted by Ghana on 25 August 2009'".

6.1I

On 5 September 2014. the CLCS adopted by consensus the recommendations in

358
regard to the outer limits of Ghana's continental shelf beyond 200 M, "agree[ing) with the

determination of the fixed points ... establishing the outer edge of the continental margin of
Ghana·'. 359 It follows by operation of Article 76(8) of the Convention that the recommended
outer limits of Ghana·s continental shelf beyond 200 M become final and binding once
established by the coastal State.

On 25 August 2009, Ghana submitted an Addendum to the full submission. which concerned the western
continental shelf of Ghana. Republic of Ghana, Addendum to 1he S11b111issionfor the Es1ab/ish111ent of the Outer
Li111its of the Continental Shelf of Ghana p11rs11ant to Anicle 76. paragmph 8 of the Uniled Nations Convention
on the Law of the Sea. Executive S11111111a,y (25 August 2009). MG, Vol. VI , Annex 76. In June 2013 , Ghana
provided additional data and information defining two new outer limit points at the western edge of Ghana ' s
"Eastern Extended Continental Shelf Region". See CLCS, S11111111a, y C!f Reco111111endations, p. 4. MG , Vol. VI ,
Annex 79.
i;s

i;

6

351

CLCS. S11111111a1 y o(Reco111111endations, p. 3. MG , Vol. VI , Annex 79.
Ibid. , p. 13, para. 60.

358

UN Convention on the Law of the Sea, Commission on the Limits of the Continental Shelf, Progress of work
in the Co111111ission on the Limits of !he Continental She/( (lhirty:f/fih session. .\'ew l'ork. 21 ./11/y-j September
20/../). U. . Doc. No. CLCS/85 (24 September 2014), para. 26. p. 7. MG, Vol. VI , Annex 80.

359

CLCS. S11111111a1y C!f Reco111111enda1ions, p. 15. para. 61 . MG , Vol. VI. Annex 79.
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6.12

Cote d"lvoire made its full submission to the CLCS on 8 May 2009. It is not yet the

subject of recommendations from the Commission, and no Subcommission has yet been
established. According to the submission, Cote d"lvoire's relevant continental shelf beyond
200 M encompasses a polygon-shaped area, to which it refers as the "Eastern Extended
Continental Shelf Region"'. As depicted in Figure 6.2. the outer limits of the Eastern

°

Extended Continental Shelf Region are defined by six fixed points.36 Five of them (Points
OL-Cl-1. OL-Cl-2. OL-Cl-3. OL-Cl-4, OL-Cl-5) are established on the basis of the sediment
36 1
thickness formula reflected in A11icle 76(4)(a)(i) of the Convention. The remaining point.

Point OL-Cl-6, is located '·where the outer limit line intersects with the line 200 M from Cote
d"lvoire·s territorial sea baseline". 362

a·w

4•w

s·w

2·w

------'-----•------::---:-=-- - -'r-

1

6°N ·--i•- - : - - -=-=-----'

COTE OWOIRE

4"N

1"N

Figure 6.2. Cote d'lvoire's Eastern Extended Continental She({ Region

360

Republic of Cote d'Ivoire, Submission to rhe CLCS, Table 6-1 (Geographical Coord inates of the Outer Limits
of Cote d'lvoire's Eastern Extended Continental Shelf Region), p. 6. MG, Vo l. VI , Annex 75.
36 1

Ibid. , para. 6. I.

362

Ibid.
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Figure 6.3 , following page 162, combines information from Figures 6.1 and 6.2, and

shows that the western limit of Ghana·s continental shelf and the eastern limit of Cote
d' lvoire·s continental shelf are adjacent to one another, and falJ on either side of the
customary equidistance line. Neither Party"s continental shelf claim beyond 200 M crosses
that line. Thus. both Parties appear to have accepted that the customary equidistance line that
defines their boundary through the first 200 M of the continental shelf extends beyond 200
M. to the full extent of their maritime entitlements, including the outer continental shelf.
Ill.

6.14

The Special Chamber has Jurisdiction to Delimit the Continental Shelf Beyond
200 M

As discussed in Chapter I, under Articles 288 and 287 of UNCLOS, the Special

Chamber has jurisdiction over any dispute concerning the interpretation or application of the
Convention. The Parties · claims concerning the maritime boundary delimitation beyond 200
M is such a dispute, because it "entails the interpretation and application of both Article 76
and 83 of the Convention". 363 In this case, Chapter I explained that the Parties have
conferred jurisdiction on the Special Chamber, under Article 280 of UN CLOS , by means of
the Special Agreement reached on 3 December 2014 to resolve the entire maritime
delimitation dispute between them, including the dispute concerning the delimitation of the
continental shelf beyond 200 M. As set forth in the Special Agreement, "[p]ursuant to Article
15, paragraph 2, of the Statute of the Tribunal , the Republic of Ghana and the Republic of
Cote d·lvoire hereby record their agreement to submit to a special chamber of International
Tribunal for the Law of the Sea the dispute concerning the delimitation of their maritime
boundary in the Atlantic Ocean". 364
6.15

The Parties have thus empowered the Special Chamber to make a full and final

delimitation of the totality of the Parties' dispute as submitted to it. That dispute includes the
Parties ' continental shelf boundary within and beyond 200 M. The arbitral tribunal thus has
jurisdiction over all aspects of the dispute, including the delimitation of the continental shelf
beyond 200 M.
6.16

In this regard , a number of points may be made.

363

Bang!adesh·Alyanmar, Judgment, para. 395.

364

Ghana/Cote d' Ivoire Special Agreement and Notification, para. I.
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6.17

Firs!. there is in law "only a single 'continemal shelf' rather than an inner continental

shelf and a separate extended or outer continental shelf". 365 This was confirmed by ITLOS in
Bangladesh/Myanmar as follows:

A11icle 76 of the Convention embodies the concept of a single continental
shelf. In accordance with article 77. paragraphs I and 2. of the Convention, the
coastal State exercises exclusive sovereign rights over the continental shelf in
its entirety without any distinction being made between the shelf within 200
11111 and the shelf beyond that limit. Article 83 of the Convention , concerning
the delimitation of the continental shelf between States with opposite or
adjacent coasts, likewise does not make any such distinction. 366
6.18

It follows that jurisdiction under the Convention to delimit the continental shelf

encompasses jurisdiction to delimit the continental shelf in its entirety. On this basis, ITLOS
in Bangladesh/Myanmar and the Annex Vil tribunal in Bangladesh v. India (three members
of which were sitting or former ITLOS judges) established their jurisdiction to delimit the
continental shelf both within and beyond 200 M. 367
6.19

Second, there are no reasons in this case why the Special Chamber should refrain

from exercising its jurisdiction to decide on the lateral delimitation of the continental shelf
beyond 200 M. In particular, the Parties have explicitly accepted jurisdiction, and in
accordance with the relevant jurisprudence there is no requirement to wait until such time as
the outer limits of the continental shelf have been established by both Pa11ies pursuant to
a11icle 76(8) of the Convention, or such time as the CLCS has made recommendations to both
Parties on their submission.
6.20

The absence of established outer limits of the continental shelf beyond 200 M would

not preclude delimitation of that zone. As ITLOS in Bangladesh/Myanmar explained, "[a]
coastal State 's entitlement to the continental shelf exists by the sole fact that the basis of
entitlement, namely sovereignty over the land territory, is present" and it "does not require
the establishment of outer limits".368 Article 77(3) of the Convention further confirms that

365
Barbados v. Trinidad and Tobago, UNCLOS Annex VII Tribunal , Award (11 April 2006), para. 213
(emphasis added); Bangladesh/Myanmar, Judgment, para. 362; Bangladesh v. India, Award, para. 76.
366

Bangladesh/1\!/yanmar, Judgment, para. 361.

367

Ibid. , para. 363 ; Bangladesh v. India, Award, para. 77.

368

Bangladesh/Myanmar, Judgment, para. 409.
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·'the existence of entitlement does not depend on the establishment of the outer limits of the
continental shelf by the coastal State''.369 Therefore, "the fact that the outer limits of the
continental shelf beyond 200 nm have not been established does not imply that [the Special
Chamber] must refrain from determining the existence of entitlement to the continental shelf
370
and delimiting the continental shelf between the parties concerned'". Moreover. in this case

the recommended outer limits ofGhana ·s continental shelf beyond 200 M have become final
and binding. and Cote d"lvoire· s entitlement to a continental shelf beyond 200 M is not
disputed .
6.21

The authority of this Chamber to delimit the entire continental shelf, including the

area beyond 200 M, also does not conflict with, and is not constrained by, the role of the
CLCS as provided in Article 76(8) of the 1982 Convention. Both bodies have different (but
complementary) mandates. The Convention draws a clear distinction between the
delimitation of the continental shelf under Article 83 and the delineation of its outer limits
under Article 76. 371 The function of settling disputes with respect to delimitation of maritime
entitlements is entrusted to dispute settlement procedures under Part XV of the Convention,
which include recourse to international courts and tribunals. 372 By contrast, Article 76(8)
assigns to the CLCS the function of making "recommendations to coastal States on matters
373
related to the establishment of the outer limils of their continental shelf'', and it does so

expressly without prejudice to delimitation of maritime boundaries. Thus, Article 76( I0) of
the Convention provides that '·[t]he provisions of this article are without prejudice to the
question of delimitation of the continental shelf between States with opposite or adjacent
coasts•·. This is further confirmed by Article 9 of Annex II to the Convention. which states
that '"[t]he actions of the Commission shall not prejudice matters relating to delimitation of
boundaries between States with opposite or adjacent coasts'". There is also nothing in the
Convention or in the Rules of Procedure of the Commission or in its practice to indicate that

169

Ibid. , para. 409.

370

Ibid., para. 410.

371

Ibid. , para. 376; Bangladesh v. India, Award, para. 80.

372

Bangladesh Myanmar, Judgment, para. 376; Bangladesh v. India, Award, para. 80.

373

Bangladesh Myanmar, Judgment, para. 379 (emphasis added) .
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delimitation of the continental shelf constitutes an impediment to the performance by the
Commission of its functions. 374
6.22

Taking these different mandates into account,

111

Bangladesh/Myanmar the

International Tribunal held:
Just as the functions of the Commission are without prejudice to the question
of delimitation of the continental shelf between States with opposite or
adjacent coasts. so the exercise by international courts and tribunals of their
jurisdiction regarding the delimitation of maritime boundaries. including that
of the continental shelf. is without prejudice to the exercise by the
Commission of its functions on matters related to the delineation of the outer
limits of the continental sheif. 375
Concurring with this approach, the arbitral tribunal in Bangladesh v. India held that a dispute
settlement body"s mandate to delimit the continental shelf. including in the areas beyond 200
M, and the CLcs· mandate to delineate the outer limits of the continental shelf do not
exclude but ·'complement one another".376 On this basis, both ITLOS and the Annex Vil
tribunal in the Bay of Bengal cases delimited the continental shelf beyond 200 M, without
waiting for the CLCS to issue its recommendations. 377
6.23

If it was proper for ITLOS and the Annex Vil tribunal to delimit the outer continental

shelf in the Bay of Bengal cases in the absence of action by the CLCS, it is even more so for
the Special Chamber to do so here, where the Commission has already recommended
Ghana·s outer limits beyond 200 M. and these have become final and binding with their
establishment by Ghana. Equally impot1ant is the absence of any dispute between the Parties,
or objections from third States, in regard to Cote d"lvoire·s submission on the outer limits of
its continental shelf beyond 200M .
6.24

The ICJ addressed delimitation of the continental shelf beyond 200 M in Nicaragua v.

Colombia. There the Court '·emphasiz[ed]"' the existence of the ITLOS' "ruling" that ·'the

m Ibid.
375

Ibid.

376

Bangladesh v. India, Award, para. 80.

377
By the time the award was issued in March 2012, the CLCS had only reponed on the progress of its work.
See http://www.un .org/Depts/los/clcs_new/submissions_files/submission_bgd_55 _20 I I.him. (accessed 31
August 2015).
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delimitation of the continental shelf in accordance with Article 83 of UNCLOS does not
preclude any recommendation by the [CLCS] as to the outer limits of the continental shelf in
accordance with Article 76, paragraph 8, of the Convention" and that "a 'c lear distinction '
ex ists under UN CLOS between the delimitation of continental shelf and the delineation of its
outer limits".378 This interpretation of the Convention by ITLOS elicited no disagreement
fro m the Court.
However. the Court dec lined lo exercise j uri sd iction over Nicarag ua·s claim in regard
to the continental shelf beyond 200 M. 379 The reasons lie in the particular facts of that case,
6.25

which are not present here. At the time the Court was called on to fully delimit the
continental shelf between the disputing parties, Nicaragua had submitted to the CLCS only
"Preliminary Information.. to demonstrate that its continental shelf extends beyond 200 M,
and thus had not as yet fully complied with its obligations under Article 76(8). Noting that
"Nicaragua submitted to the Commi ssion only ·Preliminary In formation' which. by its own
admission, falls short of meeting the requirements for information on the limits of the
continental shelf beyond 200 nautical miles,"' 380 the Court concluded: "since Nicaragua ... has
not established that it has a continental margin that extends far enough to overlap wi th
Colombia·s 200-nautical-mile entitlement to the continental shelf, measured from Colombia's
mainland coast, the Cou1t is not in a position to delimit the continental shelf boundary
between Nicaragua and Co lombia".38 1
6.26

By contrast, in the present case both Patties have already made full submi ssions to the

CLCS, which demonstrate they are each entitled to an outer continental shelf beyond 200 M.
Ghana has already accepted the outer limits of its outer continental shelf based on the
Commission·s recommendations. The entitlement of Cote d' Ivoire to the continental shelf
beyond 200M is not disputed by either Ghana or any other State. And the Patties have
ex pressly agreed that Cote d"lvoire·s pending submission before the CLCS is without

378

Nicaragua v. Colombia, Judgment, para. 125.

379

Ibid. , para. 13 1.

380

Ibid. , para. 127.

381

Ibid. , para. 129.
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prejudice to the delimitation of their maritime boundary in the area of the continental shelf
beyond 200 M. 382
6.27

In these circumstances, the Special Chamber not only has jurisdiction to effect full

delimitation, but, in Ghana's submission, ·'has an obligation to adjudicate the dispute and to
delimit the continental shelf between the Parties beyond 200 nm'' in order to fulfil its
responsibilities under Part XV. Section 2. of the Convention. 383
6.28

Fi nall y, the Special Chamber's exercise of jurisdiction wi ll not prejudice the rights of

any third parties. There are no third States that may have any potential entitlements in the
area to be delimited. Consequently, the rights of third States cannot be affected. As far as the
Area is concerned, it is ev ident that both the outer limits established by Ghana based on the
CLCS ' recommendations and the outer limits submitted by Cote d' Ivoire satisfy the
constraint requirements of Article 76(5) of the Convention. Accordingly, by drawing a
delimitation line, the Special Chamber will not prejudice the rights of the international
community.
IV.

6.29

Delimitation of the Boundary Beyond 200 M

Article 83 of the Convention governs the delimitation of the continental shelf

between States with opposite or adjacent coasts. Making "no distinction between an mner
continental shelf and a separate outer continental shelf', 384 A11icle 83 by its plain terms
"applies equally to the delimitation of the continental shelf both within and beyond 200
nn1".Jss

382

UN Convention on the Law of the Sea, Com mission on the Limits of the Cont inental Shelf, S1a1emenl by the
Chairman of !he Commission on the limits (!/the Continental She(l on lhe progress of work in the Commission
(Twenty-Founh session. New York. 10 August-I I September 2009), U.N. Doc. No. CLCS/64 ( I October 2009),
p. 17, para. 80. MG , Vol. VI , Annex 77.
383

Bangladesh/Myanmar, Jud gment, para. 394.

384

Ibid , paras. 361; Bangladesh v. India, Award, para. 77.

385

Bangladesh/Myanmar, Judgment, para. 454.
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Because "there is only a single continental shelf' under the Convention, it follows that

the appropriate method for delimiting the continental shelf remains the same, irrespective of
whether the area to be delimited lies within or beyond 200 M. 386
6.31

Thus, in Bangladesh/Myanmar, ITLOS held that
the delimitation method to be employed ... for the continental shelf beyond
200 nautical miles should not differ from that within 200 nm . Accordingly. the
equidistance/relevant circumstances method continues to apply for the
delimitation of the continental shelf beyond 200 11111. 387

6.32

In Bangladesh v. India. the tribunal fo llowed the same approach:
Having adopted the equidistance/relevant circumstances method for the
delimitation of the continental shelf within 200 11111 , the Tribunal [proceeded
with] the same method to delimit the continental shelf beyond 200 nm. 388

6.33

In both cases the continental shelf beyond 200 M was delimited by extending the

continental shelf boundary that had been established within 200 M along the same azimuth.
In Bangladesh/ Myanmar, ITLOS determined that the boundary "continues in the same
direction beyond the 200 nm limit of Bangladesh until it reaches the area where the rights of
third States may be affected". 389 Similarly, in Bangladesh v. India the tribunal continued the
delimitation line started within 200 M until it reached the boundary between Bangladesh and
Myanmar beyond 200 M. 390
6.34

The same approach is to be adopted in the present case. If Ghana is correct that the

boundary within 200 M follows the line tacitly agreed by the Parties, which they based on
equidistance and respected in practice for more than 50 years, then following the reasoning of
the two Bay of" Bengal cases. the Special Chamber should continue the same line beyond 200
M, without change of direction, until it reaches the outer limit of national jurisdiction, as
determined by the CLCS.

386

Bangladesh v. India, Award, para. 465 ; /Jangladesh ·J\lyanmar, Judgment, para. 361.

387

Banglades-h!Myanmar, Judgment, para. 455.

388

Bangladesh v. India , Award, para. 465 .

389

Banglades/11Myan111ar, Judgment, para 462.

390

Bangladesh v. India, Award, para. 478 .
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The reason for doin g so is especially compelling here because it reflects the Parties'

own practice. Figure 6.3 shows their respective continental shelf claims beyo nd 200 M, as
refl ected in their submissions to the CLCS, as well as a line extending the customary
eq uidi stance line to the outer limits of the Parties' continental shelf claims. As Figure 6.3
makes clear, Ghana considers its continental shelf to stop just east of the line. and likewise,
Cote d"Ivoire accepts that its continental shelf stops just west of the line. Both States.
therefore, in their respective submiss ions to the CLCS, agree that the boundary beyond 200
M is an extension of the customary line that forms the boundary within 200 M.
6.36

Accordingly, the boundary beyond 200 M extends from point CEB-7, where it crosses

the 200 M limit from the LBT, to point CEB-8, where national jurisdiction ends, along a
bearing of 191.92°. The coordinates of the two points are: 01 ° 48' 30" N, 03° 47' 18" W, and
01 ° 04' 43" N, 03° 56' 29" W. Figure 6.3 shows the entire boundary proposed by Ghana in
these proceedings, between the LBT and point CEB-8.
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SUBMISSIONS

On the basis of the facts and law set forth in the Memorial , Ghana respectfully requests the
Special Chamber to adjudge and declare that:
I) Ghana and Cote d·lvoire have 111utually recognised. agreed, and applied an
equidistance-based 111ariti111e boundary in the territorial sea, EEZ and continental shelf
within 200 M.
2) The 111ariti111e boundary in the continental shelf beyond 200 M follows an extended
equidistance boundary along the sa111e azi111uth as the boundary within 200 M, to the
li111it of national jurisdiction.
3) In accordance with international law, by reason of its representations and upon which
Ghana has placed reliance, Cote d' lvoire is estopped from objecting to the agreed
111ariti111e boundary.
4) The land boundary terminus and starting point for the agreed mariti111e boundary is at
Boundary pi liar 55 (BP 55).
5) As per the Parties ' agreement in December 2013 , the geographic coordinates of BP 55
are 05° 05' 28.4 " N and 03° 06' 21.8" W (in WGS 1984 datum).
6) Consequently, the 111ariti111e boundary between Ghana and Cote d'Ivoire in the
Atlantic Ocean starts at BP 55 , connects to the custo111ary equidistance boundary
111utually agreed by the Parties at the outer li111it of the territorial sea, and then follows
the agreed boundary to a distance of 200 M. Beyond 200 M, the boundary continues
along the same azimuth to the li111it of national jurisdiction. The boundary line
connects the following points, using loxodro111es (the geographic coordinates are in
WGS 1984 datu111):
Point

Latitude

Longitude

CEB-1 (LBT)

05° 05' 28.4" N

03° 06' 21.8"

CEB-2

04° 53' 39" N

03° 09' 18"

-163-
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CEB-3

04° 47' 35" N

03° 10' 35"

w

CEB-4

04° 25' 54" N

03° 14' 53"

w

CEB-5

04° 04' 59" N

03° 19'02"

w

CEB-6

03 ° 40' 13"N

03° 23' 51"

w

CEB-7
(200 M)
CEB-8
(L imit of
National
Jurisdiction)

01 ° 48'30"N

03°47'18"W

01 ° 04'43"N

03° 56' 29"
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Respectfully submitted,

Mrs Marietta Brew Appiah-Opong
Attorney-General and Minister for Justice
Republic of Ghana
AGENT OF THE REPUBLIC OF GHANA
4 September 2015
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(PETROCI). Historique (undated), available at http://www.petroci.ci/
index.php?numlien= 11 (accessed 24 August 2015)

Annex 32

Societe Nationale d"Operations Petrolieres de la Cote d ' Ivoire
(PETROCI), Hislorique de la Recherche Pe!roliere [History of Petroleum
Exploration] (undated). available at http ://www.petroci.ci/ index.
php?nu mlien=3 I (accessed 24 July 2015)

Annex 33

Republic of Cote d"lvoire, Convention entre le Gouvernement et les
societes Esso, Shell. et ERAP, relative a la recherche, a la production et
au transport par canalisations des hydrocarbures liquides aux gaze ux sur
le territoire de la Republique de Cote d ' Ivoire [Co nvention between the
Government and Esso, Shell, and ERAP, on the exploration, production
and transportation by pipeline of liquid to gas hydrocarbons in the territory
of the Republic of Cote d ' Ivoire], adopted 14 October I 970, published
in Journal Q_tficiel de la Republique de Cote d'Ivoire (26 October 1970).
Engli sh translation reprinted in Basic Oil Laws & Concession Contracts,
Supplement No. XLVIII (48) (Barrows, 1977)

Annex 34

Republic of Cote d"l voire, Standard Produc/ion-Sharing Contrac/ Issued
1975, reprinted in Basic Oil Laws & Concession Contrac/s. Supplement
No. XLI (41) (Barrows, 1975)
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Annex 35

Republic or Cote d'Ivoire. Deere! no. 75-769 de 29 octobre 1975. portant
deuxieme renouvellement du permis de recherches d'hydrocarbures no.
I [Decree No. 75-769 of 29 October I 975, Regarding Second Renewal
of the Exploration License No. I], pub Iished in Journal O.fficiel de la
Republique de Cote d 'Ivoire (27 November 1975)

Annex 36

Ministry of Mines of the Republic of Cote d' Ivoire, Cote d 'Ivoire:
Petroleum Evaluation ( 1990)

Annex 37

Societe Nationale d' Operations Petrolieres de la Cote d'Ivoire
(PETROCI), Cote d 'Ivoire 1993 Petroleum Evaluation Concessions (1993)

Annex 38

Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire
(PETROCI ), Exploration Opportunities in Cote d 'Ivoire .. .. The Next Deep
Water Producer in !he Gu(f of Guinea (2002)

Annex 39

Societe Nationale d'Operations Petrolieres de la Cote d' Ivoire
(P ETROCI), Deepwater Opportunities in Cote d'Ivoire (May 2005)

Annex 40

Republic of Cote d' Ivoire, Contra/ de Partage de Production
d 'Hydro carbures avec Vanco Cote d 'Ivoire Ltd. et PETROCI HOLDING,
Bloc C/-401 [Hydrocarbons Production Sharing Con!ract with Vanco Cote
d 'Ivoire Ltd. and PETROCI HOLDING, Block CJ-401] (30 September
2005) (excerpts)

Annex 41

Republic of Cote d'Ivoire, Contra/ de Par/age de Production
d 'Hy drocarbures avec PETROCJ et YAM ~- PETROLEUM, Bloc Cl-/00
[Hy drocarbons Production Sharing Contract with PETROCI and YAM S
PETROLEUM, Block CJ-100] (23 January 2006) (excerpts)

Annex 42

B. V. Glohi (E&P Technical Advisor to the Managing Director of
PETROCI), Deepwater Cote d 'Ivoire Potential (November 2009)

Annex 43

Ministry of Mines, Petroleum and Energy of the Republic of Cote d ' Ivoire,
Strategic Development Plan 2011-2030: Project Sheels and Annex to 1he
Oil and Gas Sec/or Report (December 2012)

Annex 44

PETROCI infos, Bulletin Interne de la Societe Nationale d' Operations
Petrolieres de la Cote d' lvoire, Re tour aux sources ... Homecoming ... (first
semester of 2012)
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Annex 45

Government of Ghana and Governme nt of Cote d"lvoire, Minutes of'the
Maiden Meeting Between the Delegations of'Ghana and C6te d 'Ivoire on
the Delineation of the Maritime Boundary Be1ween Both Cou111ries ( 16-17

Jul y 2008)
Annex 46

Government of Ghana. Maiden Meeting Between Ghana and Cote d ·1voire
on the Delineation of'the Ghana/Cole d 'Ivoire Inlernational Marilime
Bounda, y Opening Stalemenl by the Ghana National Co111inental Shell
Delineation Project ( 17-18 Jul y 2008)

Annex 47

Government of Cote d · 1vo ire, Second Meeting of the Joint lvoiroGhanaian Commission on the Demarcalion of the Marit ime Border
Between C6te d'Ivoire and Ghana: Presel1/alion by the Ivorian Side' (23

February 2009)
Annex 48

Government of Ghana and Government of Cote d"lvoire (The Joint lvoiroGhanaian Commission of Maritime Border Demarcation between Cote
d"l vo ire and Ghana), Minutes of !he Second Mee ting held in Accra (26
February 2009)

Annex 49

Ghana Boundary Commission, Power-Point Presentation, Delimitation of
the Mari lime Boundary Between the Republic of Ghana & !he Republic of
Cole d 'Ivo ire: Third Meeling (27 April 20 I0)

Annex 50

Government of Ghana and Government of Cote d' Ivoire, Minutes of the
Fourth Meeting belween Ghana and Ivory Coast on Marilime Boundary
Delimilalion (27-28 April 20 I0)

Annex 51

Republic of Cote d' lvoire, Fifih Reunion, Cole d 'lvoire-Ghana Join!
Commillee Meeting on !he Delimitalion of the Marilime Boundaries
be/ween Cote d 'Ivoire and Ghana: Communicalion of'the lvorian Party in
Response to the Ghanaian Proposals of 27-28 April 20 I O(31 May 20 I0)

Annex 52

Republic of Ghana, Response to C6te d 'Ivoire 's Proposals toward5 the 5th
Cole d 'Ivo ire/Ghana Marilime Boundary Delimitalion Meeling (31 August
2011)

Annex 53

Government of Ghana and Government of Cote d' Ivoire, Minu/es Cole
d 'Ivoire/Ghana Marilime Boundary Negolialion (Fifth Meeling) (2
November 2011)

Annex 54

Ghana Boundary Commission, Response lo Cole d 'Ivo ire Memorandum
of Nove mber 02. 201I on Marilime Delimilalion Between Ghana and Cole
d 'Ivoire ( 15 February 20 I 2)
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Government of Ghana and Government of Cote d' Ivoire, Minutes olthe
Meeting o_f N egotiation on the Delimitation o.lthe Maritime Bound01J1
between Cote d 'Ivoire and Ghana (Sixth Meeting) (12- 13 November 2013)

Annex 56

Government of Ghana and Government of Cote d' Ivoire, Minu/es of
the Visit to BP 55 by Ivorian-Ghanaian Joint Technical Commillee (26
November 2013)

Annex 57

Government of Ghana and Government of Cote d"Ivoire. Minutes 1Jj'1he
Seve111h Meeting: C<ite d'Ivoire/Ghana Marilime Bounda, y Ne!!,otiation
(5-6 December 2013)

Annex 58

Government of Ghana and Government of Cote d'Ivoire, Minutes of
the Eig hth Meeting of the Cote d 'Ivoire-Ghana Maritime Bounda,y
Negotiation (first and second days, 18-19 February 2014)

Annex 59

Government of Ghana and Government of Cote d · 1voire. Final
Communique, Eighth Meeting of the Cote d 'Ivoire-Ghana Joint
Commission on the delimitation o.lthe maritime boundmy between Cote
d 'Ivoire and Ghana ( 18-20 February 2014)

Annex 60

Government of Ghana and Government of Cote d' Ivoire, Minutes o.l
!he Ninlh Meeling of the Ghana-Cote d 'Ivoire Marilime Boundcny
Negolialions (23-24 April 2014)

Annex 61

Government of Ghana and Government of Cote d' Ivoire, Final
Communique, Ninth Mee ling of the Join/ Commissionfor 1he Ghana-Cote
d 'Ivoire marilime boundary delimilalion (23-24 April 2014)

Annex 62

Government of Ghana and Government of Cote d' Ivoire, Minutes o.lthe
Tenth Meeling ollhe Cote d 'Ivoire/ Ghana Joint Commission on !he Cole
d'Ivoire/Ghana Maritime Boundary Delimit al ion (26-27 May 2014)

Annex 62A

Government of Ghana. Presenlalion o.lGhana lo !he 10th Ghana-Cole
d 'Ivoire Meeling (May 2014)
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Annex 63

Statement of Dr. Joseph Kwadwo Asen so (20 March 2015)

Annex 64

Le/fer from lbrahima Diaby. Genera l Director of Hydrocarbons and CoAgent, Ministry of Petroleum and Energy. Republic of Cote d"lvoire. to
Philippe Gautier. Registrar, International Tribunal for the Law of the Sea
(8 April 2015)

Annex 65

Letter from Helen Akpene Awo Ziwu, Ag. Solicitor General and Co-Agent,
Republic of Ghana, to Philippe Gautier, Registrar, International Tribunal
for the Law of the Sea. No. ILD/SCR/132/SF.5 (9 April 2015)

CORRESPONDENCE CONCERNING OFFSHORE
ACTIVITIES
Annex 66

Official Telegram from Minister of Foreign Affa irs of the Republic of Cote
d"lvoire to the Ambassador of Cote d"lvoire in Accra ( I April I992)

Annex 67

Lei/er from N. B. Asafu-Adjaye, Exploration Manager, Ghana National
Petroleum Corporation (GNPC), to The President, UMIC Cote d. lvoire (31
October 1997)

Annex 68

Lei/er from M. Lamine Fadka, Minister of Petroleum Resources, Republic
of Cote d"lvoire, to F. Ohene-Kena, Minister of Mines and Energy,
Republic of Ghana. No. 0907 MIRMP/CAB/dh (28 November 1997)

Annex 69

Le/fer from F. K. Owusu-Adjapong (MP), Mini ster, Ministry of Energy,
Republic of Ghana, to The Minister, Ministry of Mines & Petroleum
Resources, Republic of Cote d"lvoire (3 November 2008) and Letter from
F. Kadio Morokro, Director of Cabinet for the Minister of Mines and
Energy, Republic of Cote d' Ivoire, to The Minister, Ministry of Energy,
Republic of Ghana ( 11 December 2008)

Annex 70

Lei/er from F. Kassoum , General Manager of Societe Nationale
d"Operations Petrolieres de la Cote d' Ivoire (PETROCI) to N. Boakya
Asafu-Adjaye, Managing Director of Ghana National Petroleum
Corporation (14April 2010)

Annex 71

Lei/er from Cote d' Ivoire Ministry of Mines, Petroleum, and Energy to
General Directors and Representatives of Oil and Gas Companies (26
September 20 I I)
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Annex 72

lei/er from D. lbrahima, General Director of the Ministry of Petroleum
and Energy of the Republic of Cote d' Ivoire, to Director, Tullow Cote
d' Ivoire Ltd (30 July 2014)

Annex 73

Statement of Paul McDade on behalf of Tullow Oil pie. ( 18 March 2015)

TREATIES, UN DOCUMENTS AND CLCS SUBMISSIONS
An nex 74

Republic of Gha na. Submission.for !he Eslablishmenl olf he Ower limils
of/he Conlinenlal She(fof Ghana pursuanl 10 Arlic/e 76. para1;raph 8 1Jj'
!he Uniled Na/ions Convenlion 011 !he Law of the Sea, Executive SummmJ'
(28 April 2009)

Annex 75

Republic of Cote d' Ivoire, Submission/or !he Eslablishmenl of/he Ou/er
limils oft he Conli11ental She(lof Cole d 'Ivoire pursuant lo Arlicle 76,
paragraph 8 ofihe Uniled Nations Co11ve11fion on !he Law ofihe Sea,
Execulive Summary (8 May 2009)

Annex 76

Republi c of Ghana, Addendum lo the Submission for !he Esiablishmenl
of/he Ou/er limils of !he Conlinenlal She(fofGhana pursuanl to Arlicle
76, paragraph 8 of/he Uniled Nations Convenlion on !he law of !he Sea,
Execulive Summary (25 August 2009)

Annex 77

UN Convention on the Law of the Sea, Commi ssion on the Limits of the
Continental Shelf, Sla/emenl by !he Chairman of !he Commission on !he
Limits of/he Continenlal She(f on !he progress of work in !he Commission
(7111enty-Fourlh session, New York, JO Augusi-11 Sep/ember 2009) , U.N.
Doc. No. CLCS/64 ( I October 2009)

Annex 78

Republic of Ghana, Revised Execu/ive Summary of/he Submission by !he
Governmenl of/he Republic ofGhanafor !he Eslablishmenl of !he Ou/er
limils of !he Conlinental She(/' of Ghana pursuan/ lo Ar!icle 76, paragraph
8 of !he Uniled Nations Convenlion on !he law of the Sea (2 1 April 2009)

Annex 79

UN Conventi on on the Law of the Sea, Commission on the Limits of the
Continental Shelf, Summary ofRecommendalions of !he Comm ission
on !he Limils of !he Conlinental She(lin Regard lo !he Submission
Made by Ghana 011 28 April 2009: Recommendalions prepared by !he
Subcommission established.for the consideration of the Submission made
by Ghana, adop!ed by !he Subcommission 28 February 20/4; adop!ed by
!he Commission, wilh amendmenls, on 5 Sep/ember 2014

Annex 80

UN Convention on the Law of the Sea, Commission on the Limits of the
Continental Shelf: Progress of work in the Commission on !he Limils of
!he Conlinenlal She({ (Th irly-jifih session, New York, 21 .July-5 Sep/ember
2014), U.N. Doc. No. CLCS/85 (24 September 2014)
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REPORTS OF INTERNATIONAL ORGANISATIONS, THIRD
STATES AND OTHER ENTITIES
Annex 81

United States Central Intelligence Agency, The World Fae/book: Cote
d 'Ivoire (undated), available at https://www,cia,gov/library/publications/
the-world-factbook/geos/ iv.html (accessed 12 August 2015)

Annex 82

United States Depa1tment of State, International Boundary Study No. I 38:
Cote d"fvoire (Ivory Coast) - Ghana Boundary ( 16 July I 973)

Annex 83

UN DP/ World Bank Energy Sector Assessment Program , Ghana: Issues
and Options in the Energy Sector Report No. 6234-GH (November 1986)
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Annex 84

ES MAP, Aji'ica Gas Initiative: Cote d 'Ivoire , Vol. 5, Report 240/0 I
(February 200 I)

Annex 85

Petroleum Geo-Services, New PGS Multi-client 2D Survey in Cote d 'Ivoire
( I February 2008), available at http://www.pgs.com/Pressroom/News/
New-PGS-Multi-client-2D-Survey-in-Cote-dlvoire/ (accessed 20 August
2015)

Annex 86

IHS Inc. (IHS) Basin Monitor: C6te d 'Ivoire Basin: Cote d 'Ivoire, Liberia,
Ghana (March 2011)

Annex 87

The International Bank for Reconstruction and Development/The World
Bank, Doing Business 2014: Economy Profile: C6te d 'Ivoire (I Ith Ed .,
2013)
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ACADEMIC ARTICLES AND LEGAL AUTHORITIES
Annex 88

A. D. McNair. "The Legality of the Occupation of the Ruhr". Brilish Year
Book <!lfniernaliona/ Law Vol. 5 . No. 17 ( 1924)

Annex 89

H. D. Hedberg, "Petroleum Developments in Africa in 1956", Bulle/in of
!he American Associalion of Pelroleum Geo!ogisls, Vol. 41. No. 7 (July
1957)

Annex 90

H. D. Hedberg, ·'Petro leum Developments in Africa in 195T', Bulle/in of
!he American Associalion of Pelroleum Geologisls. Vol. 42. No. 7 (July
1958)

Annex 91

H. D. Hedberg et al., "Petroleum Developments in Africa in 1958",
Bulle/in of !he American Associalion of Pe/roleum Geologisls, Vol. 43 , No.
7 (July 1959)

Annex 92

R. Jennings, The Acquisilion ofTerrilory in lnlernalional Law ( 1963)
(excerpt)

Annex 93

L. D. Littlefield, "Petroleum Development in Central and Southern Africa
in 1968", The American Associalion of Pelroleum Geologisls Bulle/in, Vol.
53, No. 8 (August 1969)

Annex 94

A. Co11esini & J. R. Minner, "Petro leum Developments in Central and
Southern Africa in 1971 ", The American Associalion of Pe!roleum
Geologisls Bulle/in, Vol. 56, No. 9 (September 1972)

Annex 95

G. 0. Kesse, "·The Search for Petroleum (Oil) in Ghana•·. Ghana
Geological Survey, Report No. 78/ 1 ( 17 July 1978)

Annex 96

H.J. McGrew, "Oil and Gas Developments in Central and Southern Africa
in 1982", The American Associalion of Pelroleum Geologisls Bul!elin, Vol.
67, No. IO (October 1983)
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Annex 97

A/faire de la delimitation de laji-ontiere maritime entre la Guinee et
la Guinee-Bissau [Case concerning the delimitation of the maritime
boundary between Guinea and Guinea-Bissau]. Decision of 14 February
I 985. reprinted in I 9 RIAA 149 ( I 985)

Annex 98

H. Schissel , "' Petro-Canada Looks to Africa", The Journal <~lCommerce
Online (20 January 1987), available at http://www.joc.com/petro-canadalooks-africa 19870120.html

Annex 99

J. B. Hartman & T. L. Walker, " Oil and Gas Developments in Central
and Southern Africa in 1987", The American Association of Petroleum
Geologists Bulletin, Vol. 72, No. I 0B (October 1988)

Annex 100

J. P. MUiier & T. Cottier, "Acquiescence" in Encyclopedia of Public
lnlernational Law, Vol. I (R. Bernhardt, ed., 1992)

Annex IOI

N. D. Koffi & E. W. Ba,1011, "Numerous seismic prospects dot concessions
off Cote d"lvoire" , Oil & Gas Journal (week of 4 April 1994)

Annex 102

M. 0. Boateng, Oil Exploration and Production in Ghana, presented at the
National Forum on Oil and Gas Development (25-26 February 2008)

Annex 103

J. Crawford et al. , The Law <~l International Responsibility (20 I 0) (excerpt)

Annex 104

J. Crawford, Brownlie~-Principles of Public International Law (8th Ed.,
2012) (excerpt)

PRESS RELEASES AND OTHER DOCUMENTS
Annex 105

Activites Petrolieres en Cote d 'Ivoire [Oil and Gas Activities in Cote
d 'Ivoire] (undated), available at http://san.capitalafrique.com/cnitie.ci/files/
upload/ 1280167377481 .pdf (accessed on I Sept.2015)

Annex 106

Tullow Announcements (press releases, interim results) relating to
Deepwater Tano Block (with Chronology Index) (2006- 2015)

Annex 107

" Oil- Kosmos strikes more", Daily Graphic (25 February 2008)
(excerpts)

Annex 108

"Tullow Ghana starts construction of second FPSO", Ghana Business
News ( 18 December 2014)

