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have advisory jurisdiction, the Request of the SRFC will have to be rejected by
the Tribunal for lack of jurisdiction. The Chinese Staternent will then look briefly
at the possibility of amending UNCLOS to provide the full bench of the Tribunal

with advisory competence.

8. The Chinese Staternent will next consider whether the Request falls within
the jurisdiction of the Tribunal, on the hypothesis that its full bench had advisory
competence. In addition, it will examine the issues of judicial propriety that need
be addressed in relation to the Request before the advisory competence could
be exercised. This is because, the ITLOS, “being a Court of Justice, cannot,
even in giving advisory opinion, depart from the essential rules guiding [its]
activity as a Court”.!! The Chinese Staternent will finally offer its conclusion and

submissions.

II. The Basis of the Advisory Competence of International Courts

7. The aavisory competence of the PCIL/

9. The advisory competence of an international court was first provided for in
Article 14 of the Covenant of the League of Nations (LON Covenant).’? The

article reads as follows:

The Council shall formulate and submit to the Members of the League for
adoption plans for the establishment of a Permanent Court of International
Justice. The Court shall be competent to hear and determine any dispute of
an international character which the parties thereto submit to it. 7#¢ Cour?
may also give an advisory opinion upon any dispute or question referred fo it
by the Council or by the Assembly (italics added]).

It was an innovation in international judicial practice at the time.!* But there was

11 PCLJ, Status of Eastern Carelia, Advisory Opinion, 23 July 1923, PCIJ Series B, No. 5, 29.
12 [1920) Australian Treaty Series, 1 (adopted 28 June 1919; entry into force 10 Jan. 1920).
13 LON, Documents concerning the Action Taken by the Council of the League of Nations under Article

7
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2. In the exercise of its functions relating to advisory opinions, the Chamber
shall be guided by the provisions of this Annex relating to procedure before
the Tribunal to the extent to which it recognizes them to be applicable.

The chamber is therefore not necessarily bound by the sections of Annex VI
except section 4, and may disregard the rules of procedure of the annex as it
sees fit when it exercises advisory competence. The specific reference to the
chamber’s advisory competence in Article 40 (2) is remarkable, because it
shows that the procedures of the annex, which Article 40 allows the chamber to
follow at its discretion, do not contain one that suits the exercise of advisory
competence by the chamber. If the other sections of Annex VI contained a
modicum of rules on the advisory jurisdiction of the Tribunal, it would be unlikely
that the Sea-Bed Disputes Chamber is given such discretion as specifically
provided for under Article 40 (2). The only possible reason to explain that
discretion is that the provisions in other sections of Annex VI, as far as they are
“relating to procedure before the Tribunal’”, do not pertain to advisory
proceedings, thus forcing the chamber to improvise, as it were. This provision
clearly reveals the legislative intent of the negotiating States at UNCLOS I, to
the extent that the leading commentary on UNCLOS states, matter-of-factly, that

“the Tribunal itself has no advisory jurisdiction”.?”

27. Fourthly, the uniqueness of the chamber’s advisory competence is complete
by the fact that it is provided for in Article 191 as an obligation imposed upon the
Sea-Bed Disputes Chamber, thus foreclosing any room for discretion on the part
of the chamber to decline advisory requests. This mandatory characteristic of
the advisory competence of the chamber stands in contrast to the discretionary

feature of the advisory competence of the PCIJ, ICJ, and other judicial bodies.

28. It is therefore clear that the advisory competence of the Sea-Bed Disputes

21 Myron H. Nordquist, Shabtai Rosenne and Louis B. Sohn, United Nations Convention on the Law of
the Sea 1982: A Commentary, vol. v (Martinus Nijhoff Publishers, 1989), A.VI.204, 416.
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prompt release cases and Article 294 concerning preliminary proceedings.
Neither article can support a claim to advisory competence for the full bench of

the Tribunal.

36. As for the third type of cases, the negotiating history of Article 21 has shown
clearly that the context in which the article was drafted had been one of dispute
settlement.** At no point in time during the negotiation of the article was it
suggested by any negotiating State or the drafting committee that the article
would countenance the advisory competence of the full bench of the Tribunal.
Furthermore, Article 21 reflects the approach of Article 36 (1), of the /C/
Statute.® Article 36 (1) provides:

The jurisdiction of the Court comprises all cases which the parties refer to it
and all matters specially provided for in the Charter of the United Nations or
in treaties and conventions in force.

According to one authority, the phrase “all matters specially provided for” in
Article 36 (1) “points to a category of unidentified future cases, such as a dispute
arising out of the interpretation or the application of the treaty in which the
compromissory clause appears”.®® In both “cases” and “matters”, the ICJ's
jurisdiction “flows from the consent of the parties to the dispute”.’” There is no
indication that “all matters” under Article 36 (1) may be other than cases or more
generally, disputes.?® The three terms are therefore interchangeable in this legal
context. It is also clear that the structure of the /CJ/ S/atute is such that the
advisory competence of the ICJ is expressly recognised under Article 65, and

that Article 36 does not need to touch upon that competence at all. This

3 Myron H. Nordquist, Shabtai Rosenne and Louis B. Sohn, United Nations Convention on the Law of
the Sea 1982: A Commentary, vol. v (Martinus Nijhoff Publishers, 1989), A.V1.125-128, 378-380.

% Ibid., A.VL.122, 378.

¥ Shabtai Rosenne, The Law and Practice of the International Court, 1920-2005, vol. ii (4" edn.,
Leiden/Boston, Martinus Nijhoff, 2006), 641.

37 Ibid.

3  Christian Tomuschat, “Article 36”, in Andreas Zimmermann, Christian Tomuschat, Karin
Oellers-Frahm, and Christian Tams (eds.), The Statute of the International Court of Justice: A
Commentary (2nd edn., Oxford, Oxford University Press, 2012), 660, mn 38.

19
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approach of the /C/ Sitafufe shows that the correct understanding of the phrase

“all matters” is that it only means cases involving disputes.

37. None of the three types of cases is open to the advisory competence of the
full bench of the Tribunal. They cannot support the founding of such

competence.

38. In any case, Article 21 has to be read within the context of section 2 of
Annex VL. This is a broader point, to be given next, that the scope of Article 21 is
limited by other provisions of Annex VI that leave no doubt that Article 21 only
relates to the contentious jurisdiction of the Tribunal over cases involving

disputes.

b) Other Provisions of Annex VI Further Limit the Application of Article 21 to

Disputes
b. i) Article 1 (4)

39. Article 1 (4), Annex VI, UNCLOS, provides that “[a] reference of a dispute to
the Tribunal shall be governed by the provisions of Parts Xl and XV.” This is part
of a single article entitled “General Provisions” in the Annex. It envisages the
settlement of a dispute by the ITLOS, without mentioning any “legal question”
that may imply an exercise of advisory competence by the Tribunal. Further,
under this clause, the reference of a dispute to the Tribunal must follow the
terms of Part XI and Part XV, UNCLOS. Neither Part contemplates the
employment of the full bench of the Tribunal in advisory proceedings. The only
body for which advisory competence is recognised is the Sea-Bed Disputes

Chamber under various provisions of Part XI.

40. It is clear that Article 1 (4) confines the function of the Tribunal to that of

20
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settling disputes as defined in Parts XI and XV, and nothing more.

b.ii) Article 20

41. In Annex VI, Article 20 appears in section 2, with the section heading of
“competence”. Its own heading is “access to the Tribunal’. The section includes
Articles 20-23. Article 20 (1) opens the Tribunal to all States Parties to UNCLOS.
Article 20 (2) reads:

The Tribunal shall be open to entities other than States Parties in any case
expressly provided for in Part Xl or in any case submitted pursuant to any
other agreement conferring jurisdiction on the Tribunal which is accepted by
all the parties to that case.

Article 20 is thus concerned with the rafione personae aspect of the jurisdiction

of the ITLOS.

42. As the heading of Article 20 shows, it cannot generate the Tribunal's
jurisdiction, which is solely within the province of Article 21. The key phrase in
Article 20 is that of “open to”, which relates to entities that can come before the
Tribunal. Furthermore, the reference in Article 20 (2) to “all the parties to that
case” indeed limits the application of the jurisdiction of the Tribunal in that
situation to disputes. It is apparent that a case as such is a contentious one, to
which alone there are “parties”. The wording of “parties to that case” is plainly

incompatible with the nature of advisory proceedings.

b. iii) Article 22

43. It suffices to point out that this article is concerned with “any disputes
concerning the interpretation or application of such treaty or convention” that is

both in force and concerned with the subject matter of UNCLOS. If this article is

21
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seen as anything close to a clarification of the provision of Article 21, Annex VI,3°
that effect only strengthens the overall point made in this section, that the
competence of the Tribunal in section 2, Annex VI, is concerned solely with

disputes, being thus contentious in nature.

b. iv) Article 23

44. The contentious nature of the Tribunal's competence under section 2, Annex
VI is further buttressed by the presence in this section of Article 23, entitled
“Applicable law”. The article provides that “[the Tribunal shall decide all disputes
and applications in accordance with article 293", Article 293 is included in
section 2, Part XV, UNCLOS, stating in part that “[a] court or tribunal having
jurisdiction under this section shall apply this Convention and other rules of

international law not incompatible with this Convention”.

45. Thus, the provision of Article 293 is applicable to a court or tribunal given
jurisdiction under section 2, Part XV. It is interesting that Article 23, Annex VI,
only deals with the applicable law relating to the compulsory, contentious
jurisdiction of the ITLOS. If the competence of the full bench of the Tribunal did
cover advisory proceedings, there would appear to be a serious gap under
UNCLOS as to the applicable law for such proceedings. For, other than Article
40, Annex VI, there is no other provision in UNCLOS allowing for a muftatis

mutarndss application of the provisions of Annex VL.
b. v) Atticle 24

46. This article, appearing in section 3 of Annex VI on the procedures before the
Tribunal, provides for the institution of proceedings before the ITLOS. Paragraph
1 states:

3 Myron H. Nordquist, Shabtai Rosenne and Louis B. Sohn, United Nations Convention on the Law of
the Sea 1982: A Commentary, vol. v (Martinus Nijhoff Publishers, 1989), A.VL.129, 380.

22
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that:

Part XV applies mutatis mutandis to any dispute between Parties to this
Convention, one or more of which are international organizations.

51. What has been stated above with regard to the purpose and object of Part
XV applies to disputes involving international organizations as referred to in this
article. By the reference in Article 7 to Part XV, UNCLOS, Annex IX is thus
integrated in the system of settlement of disputes established under UNCLOS .4

No advisory jurisdiction can be inferred from the wording of Article 7.

52. In addition, it may be observed that Annex IX does not have other provisions
than Article 7 that may allow for the involvement of judicial bodies in the
implementation of this annex. In other words, apart from settlement of disputes,
the annex is silent with regard to any other function of the judicial bodies,
including the ITLOS. This silence, as the one prevalent in Part XV, militates
against any interpretation that advisory competence may be reserved under this

annex.

5. Conclusron

53. The analysis in this section shows a lack of legal basis in UNCLOS for the
advisory competence of the full bench of the ITLOS. The conclusion is of

two-fold.

54. First, the regime of Annex VI is integral to that of UNCLOS, and subject to
relevant provisions of Parts Xl and XV of the Convention, and that they combine
to serve the ultimate purpose of settlement of disputes concerning the
interpretation or application of UNCLOS and other related treaties. As a result,
the clauses of Annex VI, primarily organizational and procedural by nature, are

40 Myron H. Nordquist, Shabtai Rosenne and Louis B. Sohn, United Nations Convention on the Law of
the Sea 1982: A Commentary, vol. v (Martinus Nijhoff Publishers, 1989), A.IX.10, 462.

24
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competence for an international court or tribunal, clearly rests with the States

Parties to the constituent treaty, rather than the judicial body itself.

63. In the Final Draft Rules of the Tribunal of 1994, which were later submitted to
the Meeting of States Parties, Special Commission 4 of the Preparatory
Commission made no mention whatsoever of the advisory competence of the
full bench of the Tribunal in Part VI, “Advisory Proceedings”.** The whole Part VI
was explicit with its intended addressee: the Sea-Bed Disputes Chamber. While
Article 18, Annex VI, UNCLOS, allows the Tribunal to adopt its rules of
procedure, there is no provision of the Convention granting the Tribunal the
power to expand its jurisdiction. Thus, adopted by the Tribunal, Article 138 of the
Rules of the T7rbuna/ might arguably amount to a case of the exercise of
inherent jurisdiction by the Tribunal.®® Caution is certainly called for in this

respect.

V. The Way Forward: Enlargement of Advisory Competence by Way of
Amendment of UNCLOS

64. The Chinese Government is mindful of the concerns that have prompted the
filing of the Request. Were there a genuine need for the advisory competence to
be extended to the full bench of the ITLOS, the remedy for the current lack of
pertinent provisions under UNCLOS would be by way of amendment of the
Convention. It is in consistence with the basic rule of the law of treaties that a
treaty may be amended by agreement between the parties.’! There are two sets

of amendment procedures available under the Corwverrtion.

65. The first set is provided for under Article 312, UNCLOS. Paragraph 1 of the

article provides:

49 Preparatory Commission, supra note 10, 86-89.

%0 Cf P. Chandrasekhara Rao and Ph. Gautier (eds.), The Rules of the International Tribunal for the Law
of the Sea: A Commentary (Leiden/Boston, Martinus Nijhoff Publishers, 2006), 375, 393.

51 Art. 39, Vienna Convention on the Law of Treaties (1969).
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advisory proceedings before the full bench of the Tribunal. It is, for instance,
both efficient and desirable that those rules to be devised reflect the existing
model of the ICJ in advisory proceedings, by granting standing primarily to
institutions established under UNCLOS, and then international organizations
established under other treaties related to the purposes of UNCLOS, and by
confining the legal questions, thus submitted, to those that arise within the scope
of the activities of such institutions or organizations. It goes without saying that
neither the legal questions nor the eventual advisory opinions affect third States

to UNCLOS or related treaties or agreements.

VI. Issues of Jurisdiction and Judicial Propriety Related to the Request of
the SRFC

7. Issues of jurisdiction

69. Supposing the full bench of the Tribunal could be in possession of advisory
competence under Article 21, Annex VI, UNCLOS,*? it seems that the Request
would still fall outside the competence of the Tribunal, as it meets neither the

requirements of Article 20 (2) nor those of Article 21, both of Annex VI, UNCLOS.

70. As was shown above in sub-section 11l.3.b), above, Article 20, Annex VI,
defines the ratione personae aspect of the jurisdiction of the ITLOS. As this is an
inherent aspect of jurisdiction, failure to meet its requirement will also result in
the loss of jurisdiction, contentious or advisory, of the Tribunal. In the practice of
the ICJ, the rafione personae aspect is considered by the Court before the
ratione materae aspect of its jurisdiction.’® In the present context, Article 20
precedes Article 21 in Annex VI, and naturally comes first for consideration in the

course of the determination of the jurisdiction of the Tribunal. In terms of the

52 President of the ITLOS, Speech before the 55% Plenary Meeting of the UNGA (A/60/PV.55), Agenda
Item 75, “Oceans and the Law of the Sea”, 28 Nov. 2005, 27.

% ICJ, Legality of Use of Force (Serbia and Montenegro v. Belgium), Preliminary Objections, ICJ
Reports 2004, 279, para 46.
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established practice of the PCIJ and ICJ, as well as the model established under
Article 191, UNCLOS, that it is the relevant organization that requests advisory
opinion to guide its own activities. It therefore fails to meet the requirement of
Article 20 (2), Annex VI, regarding the status of entities. Consequently, the

Tribunal would be without jurisdiction over the Request on account of this failure.

73. Moreover, Article 20 (2) recognises the standing of entities other than the
States Parties to UNCLOS before the Tribunal in two types of cases. The first
type is of the cases “expressly provided for in certain provisions of Part XI". The
second consists of cases “submitted pursuant to any other agreement conferring
jurisdiction on the Tribunal which is accepted by all the parties to that case”. It is
immediately clear that Case No. 21 is not of the first type, because it does not
concern issues arising within Part XI. It is the second type of cases that is
relevant, but the Request seems to have failed to meet the requirements for this

type of cases.

74. The agreements referred to in the second type of cases must concern a
“case”, the jurisdiction of the Tribunal over which is recognised under those
agreements “accepted by all the parties to that case”.> But the Request does
not indicate the existence of a case. True, Article 33 of the MCA Cornvention
includes the term “matter” which might include a case. However, the questions
raised by the Request cannot possibly amount to contentious cases, to which
alone there are “parties”, since they are considered in the Request to be within
the scope of Article 33, rather than Article 34 (on dispute settlement), of the M/CA
Convention. Otherwise, they would have been dealt with under Article 34. Even
supposing the phrase “a given legal matter” in Article 33 could include a case in
terms of Article 20 (2), Annex VI, there is no indication in the Request as to

which are the parties to the “case” it is bringing before the Tribunal--except

%% Myron H. Nordquist, Shabtai Rosenne and Louis B. Sohn, United Nations Convention on the Law of
the Sea 1982: A Commentary, vol. v (Martinus Nijhoff Publishers, 1989), A.VI.115, 375.
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perhaps the SRFC. It is therefore unclear from the Request how, in terms of
Article 20 (2), Annex VI, the MCA Conventiorn has been accepted by “all the
parties” to the “case” brought by the Request. Moreover, if the MCA Cornvertion
is not accepted by the SRFC as a party, which might be the case on the basis of
the materials currently available in Case No. 21, the SRFC could not avail itself
of the provision of Article 20 (2) to found its own standing before the Tribunal.
The Tribunal would in turn have no jurisdiction over the Request submitted by

this organization.

75. The reference to other agreements in Article 21, Annex VI, UNCLOS, follows
closely the corresponding clause in Article 20 (2), Annex VI, except for the
latter's requirement of acceptance by all the parties to a case.’® Given that
Articles 20 (2) and 21 differ literally on the scope of “any other agreement” used
in both provisions, Article 20 (2), being the one with a narrower scope due to its
condition of acceptance “by all the parties to that case”, should prevail over
Article 21 in application. It follows that an agreement conferring jurisdiction on
the Tribunal, in terms of both Articles 20 (2) and 21, must satisfy the condition of
Article 20 (2) in any case; otherwise, the Tribunal will lose jurisdiction,

notwithstanding Article 21.

76. With regard to Article 21, Annex VI, it is clear that the Request does not
belong to any of the three types of cases under Article 21 as referred to in
sub-section |l.3.a), above. As the Request does not amount to a dispute or an
application in the sense of Article 21, it could only relate to the third type of cases
under that article, as one of “all matters specifically provided for’ in other

agreements.

77. The reasonable interpretation in this regard would be that the condition of

% Jbid., A.VI.124, 378.
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Article 21, regarding all matters specifically provided for in another agreement,
requires in effect that such matters be concerned with the interpretation or
application of the agreement which, in Case No. 21, would be the MCA
Convention. It follows that the questions raised by the Request must be confined
to such matters as are regulated by the MCA Cornvention. If so, two problems
arise with regard to the conformity of the Request with the condition of

“specifically provided for” under Article 21.

78. First, the condition under Article 21 may be understood to link only to the
functions of the SRFC as prescribed in the MCA Convention. 1t is, after all, the
SRFC that has submitted the Request in the present case, and the proposed
advisory opinion by the Tribunal is naturally to assist the SRFC, an international
organization, to discharge its functions as defined in, among others, the
constituent instrument: the Agreement Establishing a Sub Regional Fisheries
Commission of 1985.°" The functions of the SRFC have of course been refined,
supplemented and updated in subsequent treaties concluded by the member
States of the organization, including the MCA Convention. Those functions
should therefore constitute the focus for the proposed advisory opinion. At a
glance, however, there are only so few articles of the MCA Convention devoted
to the functions of the SRFC or its organs, like Articles 19 (2), 26 (5), 29 (4), 32
(2), 33, 34 (1), 37, and 38. The Request has not shown that the questions it has
submitted for advisory opinion are closely linked to the interpretation or
application of those provisions. That may fail to meet the requirement of
“specifically provided for” under Article 21. It is consequently unclear whether
addressing the questions of the Request would help the SRFC at all in

implementing the MCA Cornvention.

% At www.itlos.org. Cf Art.2 of the 1985 agreement establishing the SRFC states that “{tlhe
Commission shall aim to harmonize in the long-term, policies of member countries in terms of
preservation, conservation and management of fisheries resources and strengthen their cooperation for
the well-being of their populations.” The 1993 revision of the agreement did not change that function.
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