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enjoys the status of substantive law and as such, it is reflected in successive
resolutions adopted by the United Nations General Assembly. Said resolutions also
make reference to the duties proper to the several States involved.

The 1UU fishing concept was clearly expressed in the International Plan of Action to
Prevent, Deter and Eliminate lllegal, Unreported, Unregulated Fishing approved by the
UN Nations for Food and Agriculture in 2001%, Although this Plan of Action was
voluntary, it called for domestic laws to effectively handle all the aspects related to VU
fishing. Additionally, it enunciated a number of measures to be adopted by the coastal,
port and flag States.

This Plan of Action provides States, agencies and fishing interests with tools to
implement more effective, transparent and far-reaching measures - which
implementation contributes to preventing, deterring and eliminating illegal, unreported,
unregulated fishing. Following these guidelines, Chile promulgated Decree No. 267 of
2005, issued by the Ministry of Economy, Fisheries Undersecretariat.

Said Decree approved the domestic Plan of Action to Prevent, Deter and Eliminate
lllegal, Unreported, Unregulated Fishing and systematized all domestic measures
adopted to prevent, deter and eliminate IUU fishing in view of Chile's triple capacity as
coastal, flag and port State. The United Nations General Assembly, in its last
resolution on sustainable fishing (A/RES/67/79)5, emphasized, once again, its serious
concern for the illegal, unreported, unregulated fishing, which continues to be one of
the main threats to fish stocks and marine ecosystems and to have a serious negative
impact on the conservation and management of sea resources, as well as on food
safety and economics in several States, particularly developing States. Accordingly,

the General Assembly has reiterated that States should faithfully discharge their duties

4 FAQ's International Plan of Action to Prevent, Deter and Eliminate lllegal, Unreported, Unregulated
Fishing. htpp://www.fao.org/docrep/003/y1224s/1224s00.HTM

5 UN General Assembly Resolution No. A/RES/67/79 on sustainable fishing, even by 1995 Agreement on
the implementation of the provisions of the UN Convention on the Law of the Sea of December 10, 1982
on Conservation and Management of Populations of Straddling Fish Stacks and Highly Migratory Fish

Stocks, and related Instruments.

_//-
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provide details of the accident to the State of any fareign national on
board the vessel involved in the accident. Such information should also,
where practicable, be communicated to the International Maritime

Organization.

In the line of the above, mention should be made to the 1995 Agreement to Promote
Compliance with International Conservation and Management Measures by Fishing
Vessels on the High Seas (hereinafter, "Agreement on Compliance"), which sets out
legally binding pn'nbiples and the International Plan of Action to Prevent, Deter and
Eliminate Iflegal, Unreported and Unregulated Fishing (hereinafter, PAI_INDNR), of a

non-binding nature.

2.1 The Agreement on Compliance, Article lll, on Flag State Responsibility,
reiterates and delves into the responsibilities described in the Code of Conduct for
Responsible Fisheries, adding legal content to the Code’s criteria.

Without prejudice to the foregoing, some additional aspects regulated by the
Agreement on Compliance must be mentioned:

(a) No Party shall authorize any fishing vessel previously registered in the
temitory of another Party that has undermined the effectiveness of international
conservation and management measures to be used for fishing on the high seas,
unless it is satisfied that:

(i) Any period of suspension by another Party of an authorization for such fishing
vessel to be used for fishing on the high seas has expired; and

(i) No authorization for such fishing vessel to be used for fishing on the high seas
has been withdrawn by another Party within the last three years.

This regulation shall also apply to fishing vessels previously registered in the tenitory of
a State that is not Party to the Agreement, provided that the interested Party has
sufficient information available on the circumstances surrounding the suspension or
withdrawal of the authorization.

Notwithstanding the provisions of the above subparagraphs, a Party may authorize a

fishing vessel, to which those subparagraphs would otherwise apply, to be used for
- / / -
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hopping", that is to say, the practice of repeated and rapid changes of a vessel’s flag
for the purposes of circumventing conservation and management measures or
provisions adopted at a national, regional or global level or of facilitating non-
compliance with such measures or provisions.

4} Although the functlons of registration of a vessel and issuing of an
authorization to fish are separate, flag States should consider conducting these
functions in a manner which ensures each gives appropriate consideration to the other.
Fiag States should ensure appropriate links between the operation of their vessel
registers and the record those States keep of their fishing vessels. Where such
functions are not undertaken by one agency, States should ensure sufficient
cooperation and information sharing between the agencies responsible for those
functions.

(9) A Flag State should consider making its decision to register a fishing
vessel conditional upon its being prepared to provide to the vessel an authorization to
fish in waters under its jurisdiction, or on the high seas, or conditional upon an
authorization to fish being issued by a coastal State to the vessel when it is under the
control of that flag State.

(h) Flag States should ensure that their fishing, transport and support
vessels do not support or engage in IUU fishing, and, to this end, flag States should
refrain from re-supplying fishing vessels engaged in such activities and inform of any
transshipment performed at the high seas.

(i) Flag States should ensure that, to the greatest extent possible, all of their
fishing, transport and support vessels involved in transshipment at sea have a prior
authorization to transship issued by the flag State, and report certain data to the

national fisheries administration or other designated institution.

The description provided by PAI_INDNR regarding illegal, unreported, unregulated
fishing is well established in international law, as it has been supported and
incorporated into several binding instruments, as, for instance, FAO Agreement on the
Port State and the Convention on the Conservation and Management of High Seas

Fishery Resources in the South Pacific Ocean, and confirmed by UN Assembly
- / / -
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Duties of the Flag State according to International Law

Article 94 of the UN Convention sets forth the duties of the flag State, which rules are
applicable in the Exclusive Economic Zone under Article 58.2 to the extent that they do
not derogate from, or impinge upon the sovereign right of the coastal State. By
definition, a flag State is entitled to effectively exercise its jurisdiction and control in
administrative, technical and social matters over ships flying its flag. Likewise, under
article 58.3 of the UN Convention, in exercising their rights and performing their duties
in the exclusive economic zone, States — including the flag State - shall have due
regard to the rights and duties of the coastal State and shall comply with the laws and
regulations adopted by the coastal State in accordance with the provisions of the UN

Convention and other rules of international law.

The foregoing involves a duty of due diligence upon the flag State in that it must
ensure that its vessels comply with its own laws and regulations as well as with those
of the coastal State. For that purpose, It has jurisdiction and control over the vessels

under its flag, through the adoption of appropriate measures.

Laws and regulations that must be respected include those relating to fishing and,
quite particularly those under article 61.1 of the UN Convention related to allowable

catch of the living resources of the EEZ determined by the coastal State.

Article 18 of the New York Agreement also reflects that the duties of the Flag State
comprise the adoption of such measures as may be necessary to ensure that vessels
on the high seas flying its flag comply with sub-regional and regional conservation and
management measures and that such vessels do not engage in any activity which
undermines the effectiveness of such measures. According to this, a flag State may

bear responsibility and liability as a consequence of its own conduct.

Furthermore, the obligation for a State to “ensure that vessels flying its flag do not

conduct unauthorized fishing within areas under the national jurisdiction of other States
- / / -
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same Draft Articles states that there is a breach of an intemnational obligation by a
State when an act of that State is not in conformity with what is required of it by that
obligation, regardless of its origin or character.

These draft Articles, although not approved in the form of a Convention, has been
recognized as customary law and as such they have been applied by intemational
tribunals.

In respect of {UU fishing international law imposes obligations of conduct upon the flag
State. Thus, it should observe an active conduct in order to comply with obligations of
due diligence derived from the authorization to fly its flag. This principle has been
reiterated by the 1995 New York Convention where a flag State is meant to take such
measures as “may be necessary” to ensure that vessels flying its flag in the high seas
comply with applicable conservation and management measures. Aithough the
Agreement refers to the high seas, the relationship between a State and a vessel flying
its flag can be transposed to the EEZ, with one difference. This is that it for the coastal
State to dictate the conservation and management measures to which a vessel flyinga
third State flag will be subject.

When is this obligation breached? To answer this question, it is important to appiy the
due diligence concept. Thus, the intemational liability of any State will arise whenever it
fails to take the necessary steps to regulate and control the activities of the vessel
flying its flag and said vessel conducts activities against applicable conservation and
management measures, established according to intemational law.

In the light of the foregoing, it is clear that there are flag State duties. These duties are
— as transpiring from the already mentioned intemational conventions and treaties ~
reftected in the obligation of a State to take steps, particularly in its domestic sphere,
and make use of the mechanisms granted by law, to control its flagged vessel.
Steps envisaged by intemational law relate to the adoption of laws and regulations,
surveillance and control and an effective exercise of jurisdiction over the vessel in
question. in the case the flagged vessel operates in the EEZ of a third State, the flag
State must bear in mind the coastal State's competence in particular in respect of the
enforcement jurisdiction.

Therefore, laws, regulations and measures adopted by a flag State in compliance with

- // -
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